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Chiity’s Practice Reports, Ring’s Bench, 2 vols., 
1770—1822 

Clark and Finnelly's Reports, Hotise of Lords, 12 
▼ols., 1831—1846 

Cla 3 rtori ’8 Reports and Fleas of Assises at Torke, 

1 vol., 1631—1650 

Clifford and Rickards* Locus Standi Reports, S vols., 
1873—1884 

Clifford and Stephens’ Locus Standi Reports, 2 vols., 
1867—<3872 

Cock bum and Rowe’s Election Cases, 1 vol., 1833 

Coke’s Entries 

Coke’s Institutes 

Coke on Littleton (1 Inst.) 

Coke’s E^orts, 13 parts, 1672—IGIO 
Collyor’s Jlemrts, Chancery, 2 vols., 1844—1846 
Collectanea Jui’idica, 2 vols. 

Colics’ Coses in PavHoment, 1 vol., 1697—1713 
Oolbmuu's Eogisiration Copos, 1 vol., 1879—1885 
Comyns’ Reports, King’s Bench, Common Pleas, and 
Exchequer, fob, 2 vols,, 1695—1740 
Cuuiiuoroial Cases, 1890 —(cuiTont) 

Comyns’ Digest 

Comuorbaoh’s Reports, King’s Bench, fob, 1 vol., 
1685—1698 

Connor and liowson’s Reports, (Chancery (Ireland), 

2 vols., 1841—1843 

Cooko and Alcock’s Reports, King’s Bench (Ireland), 

1 vol., 1833—1834 

Cooke’s Prac-tice Eepoi-ts, Common Pleas, 1 vol., 
1706—1747 

Cooke’s Practical Register of the Common Pleas, 
1 vol., 1702—1742 

O. Cooper’s Ropoi-ts,'^Chancery, 1 vol., 1792—1816 
0- 1’. Cooper’s Reports, Chancery Practice, 1 vol., 
1837—1838 

C. P. Coopw’s Cases temp. Brougham, Chancery, 

1 vol.. 183.3—1834 

0. P. Cooper’s Cases temp. Cotteuhom, Ohonoery, 

2 vols., 1846—1848 (and miscellaneous earlier cases) 
Corbett and Dauioll’s Election Cases, 1 vol., 1819 
Cemper’s Justiciary Reports (Scotland), 6 vols., 186S 

—1885 

Cow)or’8 Reports, IQng’s Bench, 2 vols., 1774—1778 
E. W. Cox’s Criminal Law Cases, 1843—(currant) 

Cox and Atkinson’s Registration Appeal Cases, I vol., 
1843—1846 

S. C. Cox’s Equity Cases, 2 vols., 1746—1797 
Cox, Maerao. and Hertslct’s Conntv Courts Oases and 
Appeals, Vol. I., 1846—1862 
Crompton nnd Jarvis’s Roimrts, Exchequer, 2 vols., 
1830—1832 

• Gromnton and Meeson’s Reports, Exchequer, 2 vols., 
183k—1634. 

Crompton, Meeson, and Bosooe’s Bepo^, Exchequer, 
2 vols., 1834—1835 

Oraig and Phillips’ Reports, Ohonoery, I voL, 1840— 

rnr 

Oruvriord. and Di\*s Cirooit Coses (Ir^and), Ovals.. 
1688--1846 




ABBRBTIATlQNa 


.'Scvli 


Craw. A D, Al». O. 

Orem. Insolv. Cob. 
Otipps’ Church Cae. 
Oro. Oar. 

Oro. E&i. 

Oro. Jao. 

Cm. l>ig. 

Cunn. 

Curt. 


Crawford and Dix’a Abridged Cases (Ireland), 1 toI., 
18S7—1838 

Cresswdll’s Insoh'oney Oases, 1 vol., 1827—1^8 
Cripps’ Ghurch and Clergy Owes, 2 parts, 1847*>*>16d0 
Oise's Reports temp. Oharles I., lung's Betudk Mad 
Common Pious. I vol., 162S—l(»fl 
Cmko’s Reports temp. Elisabeth, King’s Bench and 
Oommon Fleas, 1 vol., 1582—1008 
Croke's Reports temp. James 1., King’s Bench and 
Common Pleas, 1 vol., ltK);j—1(>25 
Oruiso's Digest of the Jjbw of Rral Property, 7 vole. 
Guiminghtim's Reports, King's Bench, fol., 1 vol., 
17.84—1785 

Ciu teis’ Ecclesiastical Reports, 3 vols., 1834—1844 


Dalr. 

Dan. 

Dan. LI. 

Dnv. & Mor, 

Dav. Pat. Ctts. 
Day. Ir. .. 

Day 

IJoa. & Sw. 
Deac. 

Deao. A Ch. 

Dears. & B. 

Dears. C. C. 
Deos & And. 

De G, 

De G. F. & J. 
De G. & J> 

De G. J. & Sti. 
De O. M. & G. 


De G. ft Sm. 
Delone .. 


Den. 

Dick. 



Dods. 
Donne^ 
Doug. M. Cas. 
Dong. (k. b.) 
Dow 

Dow ft Cl. 


r Dow. & li. 


Dah-ymple’s Decisions, Court of Session (Scotland), 
fol., 1 vol., IG9R -1720 

Daniell’s Reports, Exchequer in Equity, 1 vol., 1817 
—1823 

Danson nnd Llovd’a Mercantile Cases, 1 vol., 1828— 
1S2» 

Davison and Moiivalo’s Reports, Queen's Bench, 

1 vol., 1848—1814 

Davies’ Patent OascR, ] vol., 1785—1810 
Davys* («>r Davies’ or Davy’s) Reports (Ireland), 
1 vol., 1604-1011 

Day’s Election Cuses, 1 vol., 1892—IRP.'J 
Doftno and Swiibey’s Mcclcsiastioal Boports, 1 vol., 
1855—1857 

Deacon's Roports, Bankruptcy, 4 vols,, Di81 —1840 
Deacon and Cljitty’s Reports, Bankruptcy, 4 vols., 
1832—1885 

Dearsly an«l Boll's Crown Cuses Beserviol, 1 vol., 
1 Hot')—18.58 

Doarsly’s Crown Cases Reserved, 1 vol., 1852—1866 
Deas and Anderson’s DerisiouH (6cotlau<l), 5 vols., 
1829— 

De Ocx's Reports, Bonkmptev, 1 vol., 1844—1848 
De Gex, Fisher, and Jopc^ ^ Reports, Chancery, 
4 vols., 1869-1862 

De Gex and Jones's Reports, Cluvncery, 4 vols., 1857 
—1869 

De Oox, Jones, and Smith’s Reporls, Chancery, 
4 vols., 1862—186.T . 

De Gex, Macnaghten, and Gordon’s Reports, Chan¬ 
cery, 8 vols., 1851—1857 

De Gex and Smale’s Ihiports, Cliancory, 8 vols., 1840 
—18.52 

Delano's Docisious, Revision Courts, 1 vol., 1832 — 
ISlio 

Denison’s Crown Cases Ro.servt»d, 2 vols,, 1844—1852 
Dickens’ R^orts, Chancery, 2 vuUi., 1569—1798 
Justinian’s Digest or Paudnets 
Dirleion's Decisions, Court of Session (Scotland). 
fol.,«l vol., 1665—1677 

Dodson’s Ilmorts, Admiralty, 2 vols., 1811—1822 
Donnelly's Repoiis, C^neery, I vol., 1836—1837 
Douglas’ Elecuon Cases, 4 vols., 1774—^1776 
Douglas’ Reports, King’s BfuKh, 4 vols., 17^8—1785^ 
Dovrs Reports,-'IXnuse of Lords, 6 vols., 1812—1818 
Dow and Clark’s Reports, Hotise of Lords, 2 vols., 
1827-.W02 

Dowling and Jxiwndes’ l’;ra^oe Reports, 7 void., 
1843—1840 
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Abjqrbvjations. 


JJow. & liy. (K. B.) 
Dow. & Ry. (m. c.) 
Dow. & By. (n. r.) 
[Jt>wl. .. 

Dowl. (n. b.) 

Dr. .t W;il. 

Dr. .t ^Yar. 

1 trew. 

Drow. it Sju. 

Drink water 
Druiy Xap. 

Drurj* /etnjf. t'-'iip;. 

Du;r*l. Orig. 

Diiiil. of SoBsl.' 

Dunning.. 

Durie 

J )yor 


Dowling Olid By laud's Beports, King’s Bench, 9 toIs., 
1822—1827 

Dowling and Byland’s Magistrates’ Cases, 4 toIb., 
1822—1827 

Dowling and Bj'land's Beporis, Nisi Pi'ius, 1 part, 
1822—1823 

Dowling’s Practice Bopurts, 0 vols., 1830—1841 

Dowling’s Practice Eeporls, Now Seiies, 2 vols., 
1841—1843 

Drviry and Walsh’s Beport?, Chanceiy (Ireland), 
2 vols., 1837—1811 

Druiy find Warren’s Beixn ts, Chancery (Deland) 
4 voD., IKII- 1813 

Drowry’s Zioports, L'lianoory, 4 vols., 1852—1859 

Drewi vnnd timalo’s lieports, Ctianeory, 2 vols., 1859 
—18(55 

J)rinkwater’s Beports, Common Ploas, 1 vol., 1839 

Drury’s Beports temp, Napier, (.’hancery (Ireland), 
I vol., 1858—1859 

Drury’s Bopoita tonp. Siigilon, Chancorj* (Ii^eland), 
1 vol., 1811—1841 

Dugdale’s Originos Juridicinlos 

J Dunlop, Court of Session Oases (:8cotland), 2nd series, 
24 vols., 1838—18(52 

Dunning’s Beports, King’s Bench, 1 vol., 1753 — 
1754 

Duiie’s Decisions, Court of Soj-.'sion (Scotland), fol., 
1 vol., 1(521—1(512 

Dji I’s Ueporls, King's BtuuK, 3 vols., 1613—1581 


K & li. .. 
li. & K. .. 

M. B. & H. 
J53ag. & Y. 

KllBt 

Mast. V. ('. 
Eco. it Ad. 

Eden 

Edgar 

Bdw. 

JtilchieB . 

Eng. Pr. 

Eq. Ons. A hr. 

Eq. Bep. - 
JCsp. 

Exch. 


£bc. D. .. 


Ellis and Bluckhurn’s Beports, Queen’s Benoh, 
8 vols., iS.Vi—I'i.'iS 

EUis and Ellis’s Koports, Queen’s Bench, 3 vols., 
1858—18(51 

Ellis, Blackburn, and Ellis’s Bf'porls, Queen’s Bench, 

1 vol., 1858—18(50 

hkiglo and Youngo’s 'IMtho Giuses, 4 vols., 1223—1825 
lllaet's Beports, King’s Bench, 16 vols., 1800—1812 
East’s Ploas of the ('i-owu 

liipinks’vEcalasiastical and Admiralty Beports, 2 vols. 
18,>3'““l8oo 

Eden's Bejiort.-*, C^hancery, 2 vola, 1757—1766 
Edgar’s Decisions, Court of Session (Scotland}, fol., 
1724—1725 

Edwards' Beports, Admiralt}’, 1 vol., 1808—1812 
Eichies’ Decisions, Court of Session (Scotland), 

2 vols., 1733—1754 

Boscue’s English Prize Cases, 2 vols., 1745—1858 
Abridgment of Cases in Equity, fol., 2 vola, 1667— 
1744 

Equity Beports. 3 vols., 1853—1855 
Espinasse’s Boports, Nisi Prius, 6 vols., 1793—1810 
ExoJiequer Beports (Welsby, Hurlstone, and Qoi’~ 
don), 11 vols., 1847—1856 

Law Beports, Exq^equer Division, 5 vols., 1875— 
1680 


F. A P. 

*P. (a. of Sees.) 

Pao, OoU. (with date} 


Foster and Fudason’s Beports, Nisi Prius, 4 veds., 
1856—1867 

Praaer, Court of Session Oases (Scotland), 5th tmnoa, 
1898-^1906 

Faculty of Advocates, OoUectiou of Decisions, Cknirt 
of S e sa i on (Sootiand), foL, 1st and 2ad 
21 vok^ 1762—18M 






Abbreviations, 


« xxix 


Faa ColL (xr. 0.) (with 
date) 

Fala . 

Fale. A Fits. 

Forg. 

Fitz-Gh. .. 

Fits. Nat. Brer. 

FI. A JK. 

Fonbl. ,, 

For. . 

Forb. 

Fort. De Laud. 

Fortes. Itep. 

Foat. 

Fount. 

Fox & S. Ir. 

Fox A S. Bog. .. 

Freem. (on.) 

Fieem. (K. b.) .. 


Faoul^ of Adrooatea, OoUection of DeoieionB, Ooort 
of Session (Scotland). New Sorioa, 16 vole., 1826—> 
1841 

Falconer *0 Decosious, Court of Sesniou (Sootlead^). 
2 rok., foL, 1744—1751 

Folooner and Fitzhorbort'a Blectlon Cases, 1 red., 1835 
—1838 

Ferguson’s Consistorial Decisions (Scotland), 1 rol., 
1811—1817 

Fitz<Gibbons’ Boports, King’s Bonob, fol., 1 rol., 
1728—1731 

Fitzherbert’s Nat;ini Brovium 

Flanagan and Kelly’s Boports, Bolls Court (Ir^and), 
1 rol., 1640—1^42 

Fonblanque’s Beports, Bankruptcy, 2 parts, 1649— 
1852 

Forrest’s Beports, Bixcbequer, 1 vol., 1800—1801 

Forbes’ Decisions, Court of Session (Scotland), fol., 
1 rol., 1706—1713 

Fortosoue, De Laudibus Logum AngUoe 

Furtoscue’e Beports, foL, 1 rol., 1602—1736 

Foster’s Crown Cas^, 1 rol., 17-l3~-17t>0 

Fountainball’a Deoisious, Court of Session (Scotland), 
fol., 2 vols., 1678--1712 

M. 0. F'ox and T. B. C. Smith’s Beports, King’s 
Bench (Ireland). 2 vols., 1822—1826 

J. S. Fox and 0. L. Smith's Bogistralion Coses, 
1 rol., 1886—1805 

Freeman’s Boports, Clmnoery, I vol., 1600—1706 

Freeman’s Beports, King's lienuh tiud Common 
Pleas, 1 rol., 1670—1704 


Gal. A Dar. 
Chile 

Gib. Cod. 
Oiir. 

Gilb. 


Gilb. C. r. 


Gilb. (on.) 
Gilm. A F. 


Gl. A J. .. 


Glanr. .. 

Glanr. Bl. Cos. 
Glascock.. 
Godb. 


Gouldsb... 


Ghnr 

awm. .. 


Gale and Davison’s Bej>ort 8 , Queen's Bench, 3 Vfila., 
1841—1843 

Gale’s Beports, Exche<iuor, 2 vols., 183.7—l.s;;6 
Gibson’s Codex Juris Bcclosiastici Anglican! 

Giffard’s Boports, Chancery, 6 vols., 1867—I 8 C .7 
Gilbert’s Coses in Ijaw and 1 'luitv, 1 rol., 1713 - 
1714 

Gilbert’s History and Froctit-e of the Court of 
Common Pleas 

Gilbert’s Beports, Chancery and Exchequer, fob, 
1 vol., 1706—1726 

Gilinonr and Falconer’s Decisions, Court of .Session 
(Scotland), 2 parts, Part I. (^lilinour) 1661—1666, 
PartII. (Falcoiici) 1681—1686 
Glyu and Jameson’s Bepr>it 8 , Bankruptcy, 2 vols., 
1819—1828 

Qlanrille, De Legibus et Consuatudiuibus Begni 
Anglifls 

Glanrille's Election Cases. 1 rol., 1623—1624 
Glascock’s Beports (Ireland), 1 rol., 1831—1832 
Gudbolt’s Beports, ICiug’s Bench, Oommoii Pleas, 
and Exchequer, 1 vol., 1574—1637 
QouldsbsrougVe Beports, Queen’s Beach and King’s 
Bench, 1 rol., 1586—1601 
Gow’s Bepo^, Nisi Prius, I'vol., 1818 —1826 
Gwillim’s Tithe Coses, 4 vola, 1224—1824 ^ 


H. A O. .. 
H. AN. .. 


Hurlstone and Colknan’s Beports, Exchequer, 4 role., 
18^—18ga 

Hurlstone Norman’s Bepccts, Exchequer, 7 role.,. 
1850—1862 





xzx 


ABBRl^IATlOm. 


H. & Tvf. .. 

H. & W. 

IJ. L. Cttfl. 

Hug. Adtn. 

Hag. Con. 

Hae. Ecc. 

Hallos .. .. 

Halo, C. L. 

Halo, P. C. 

Hur. & Rutli. 

Har. &W. 

Haro. 

Hard. 

Haro 
Hawk. P. 

Hayes .. .. 

Hayes & Jo. 

Hem. & At. 

Hot, 

Hob. 

Uodg. 

Hog. 

Holti (Ai)&r.} 

Holt (eq.) 

Holt (K. B.) 

Holt (n. p.) 

Homo, Ct. of Suos. 

Hop. & Colt. 

Hop. & Pit. 

Horn & 11. 

Hov. Sup2>l- 

Hud. &B. 

Hume .. 

Hut. 

Hy. Bl. .. 

k 


Hall and TwolU* Beports, Chancery, 2 Tola., 1848 — 
1850 

Hurlstone and Walmsley’s Beports, Ezcdiequor, 

1 vol., 1810—1841 

Clark's Beports, House t>f<I<ords, 11 vola., 1847—^1866 
Haggard's Reports, Adouralty, 8 vols., 1822—^1838 
Haggard's Consistorial Beports, 2 rois., 1780—1821 
Haggard’s Ecclenastioal Beports, 4 toIs., 1827—1833 
Hailes’s Decisions, Court of Session (Scotiand>. 

2 vols., 1706—1791 
Halo’s Common Haw 

Halo’s Pleas of the Grown, 2 vola 
Harrison and llutherfurd’s Reports, Common Fleas, 
1 Tol.if 1865—1866 

Harrison and Wollaston's Beports, King’s Bench 
and Bail Court. 2 vols., 1835—>1836^ 

Uaroarse’s Decisions, Court of Session (Scotland), 
fol., 1 vol., 1081—1691 

Ilardros’ Reports, Exchequer, fol.,1 vol., 1655—1669 
Haro’s Reports, Ohanceiy, 11 vols., 1841—1853 
Hawkins’s Fleas of the Crown, 2 vols. 

Havps’s Reports, Exchequer (Ireland), 1 vol., 1830— 
]'832 

Hayes and Jones’s Beports, Exchequer (Ireland), 
I vol., 1832—1834 

Hommiug and Miller’s Eopoi'ts, Chancery, 2 vols., 

1802 — 1865 

HeUey’s Beports, Common Pleas, fol., 1 vol., 1627— 
1631 

Hobart’s Beports, Common Pleas, fol., 1 vol., 1613 
—1626 

Hodges’ Reports, Common Fleas, 3 vola, 1835— 
1837 

Hogan's Reports, Rolls Court (Ireland), 2 vols., 1816 
—1834 

W. Holt’s Rule of the Boad Cases, Admiralty, 1 vol., 

1803 — 1807 

W. Holt's Equity Beports, 1 vol., 1846 
Sir John Holt’s Reports, King’s Bench, fol., 1 vol., 
1688—1710 

P. Holt’s Reports, Nisi Prius, 1 vol., 1815—1817 
Home’s Decisions, Court of Session (Scotland), 
fol., 1 vol., 1736—1744 

Hop wood and Ooltmnn’s Bogistratioii Cases, 2 vols., 
1868—1878 

Hopwood and Philbrick’s Bsgistration Oases, 1 vol., 
1863—1867 

Horn and Hurlstone's Beports, Exchequer, 2 vols., 
1838—1839 

Hovendon’s Supplement to Vesey Jun.'s Beports, 
ChSncory, 2 vols., 1753—1817 
Hudson and Brooke’s Reports, King’s Bench and 
Exchequer (Ireland), 2 vola. 1827—1831 
Hume’s Decisions, Court of Session (Scotland), 
1 vol., 1781—1922 

Hutton’s Reports, Common Pleas, fol., 1 vol., 1617— 

less 

Heuty Bladkaione’s Beports, Common FSeas, 2 vola.. 
1788—1796 


I.O. li. R. 

I. Oh. B. 

I. Eq. £. ' .. 

B. •. 


Irish C^mon Law Beports, 17 vols., 1849—1866 
Irish Cnuice]^ Beporta 17 vola., 1860—1867 
Irish Equity Repots, 13 vola, 1838—1851 
Iri^ l^w Beporta 13 vola, 18^—1861 



Abbuevjations. 


IBixi 


I. Ti. 

I. B. (preceded b) dalo) 

I. a. 0. L. 

1. li. Eq. 

Ir. Oirc. Caa. 

Ir. Jar* 

Ir. li. Reu. Isfc »ci. 

It. L, Hec. s.) 


Inr. 


Irish Iiav 18G7—(curroiit^ 

Insh Heports, since 1893 {e,g. flb’tl'] 1 I. B.) 

Irirth Ke]>ozt8. ('ttmmon Eaw, 11 vols , 1866—1877 
Irish Reports, lilqiuty, 11 voIj.. Jh60- 1877 • 

lush 1‘u'cuit On&oa, 1 voL, lS-11 -lbi3 
Irish Jurist, 18 voIb., 1849~1W}»^ 

Lktw Recoidor (tiolaad) 1st uerios, 4 vols., 1827— 
1831 

Taw tlocorder (Iieland) Now i?orioa, 6 voU., 1833- 
1838 

Inino's Ju'-ticiarv Ih ports (Scolluiid), ti vuls., 1832 
1807 


J. Bridg. 

J. V. 

J. Show, Ju>*. 
Jac. 

Jac. & W. 

Jebb, C. U. 

Jebb & B. 

Jebb & S. 

Joule. 

Jo. & Oar. 

Jo. & Lat. 


Jo. Ex. Ir. 


John. 

Johu. Al 11. 


Jut. 

Jiir. (M. 8.) 
Just. lust. 


Sir John Bi !i1:j!8<i.iii's Ropoi Is, Common Plons, fol., 
1 vo]„ K.l.i '-K 21 

Jiictiio «»f tho IV'm'O, 1837 — (lUiicnt) 

J Shnw's JusMci.tiy lloporla (SioUa.ijd), 1 sol., 184S 

— lhu‘* 

JunJi’s port"'. OJia i so!., 1821 -1823 

Jacob und Walhii's Ropott*, C'h.in<on', 2 sols., 18lP 

— 1821 

Jobb’B (’n>\\u Cases Rosoned (litl.iud), I '\ol., 1822 
—1810 

Jebb and I}oujki'’H Ilcpoits, Ciuri'ii’s iJiMich (Ireland), 

1 \o!., 1811—18-12 

Jobb imd Syuics’ Ropoits, Queen's Bench (Iiolnnd), 

2 vols., 18.18—1841 

Jenkins* Repoite, 1 \ol, 1220 —1623 
Jones and Caiey'a Repints, Excheipier (Iieland), 
1 vol., 1838- 1830 

Jonos and Ta Toiicbo’s Rojiorts, Chanoory (Truland)v 

3 vuls., 1811—1816 

T. JoiuM* Rc'poils, Exclieipinr (Iielaiid), 2 vols., 1831 
— 1838 

Johnson’s Reports, Chanoei-y, 1 vol., 1838 —1860 
Johnson and ilemming's Reports, Ohuueoiy, 2 vols., 
1860-1862 

Juiist Reports, 18 vols., IS*'" 1834 

Juribt Reports, New Heiies* 1 vols., 1835—1807 

JubUuiuu’s Institutes 


K. & G. .. 

Ea & J. 

E. B. (preceded by date) 

Eames, Diet. Deo 

Karnes, Rem. Dec. 

Eames, Sei. Deo. 

Kay . 

Keen 

E e ila 

jKeil. 

Kal. W. .. 

Keny. 


Keane and Gi’ani's Registi.ition Coses, 1 vol., 1851 
1862 

Kay and Joiutsou’4 ^Repoits, Chancery, 4 vols., 
1853—1838 

Taw Reports, King’s Rr^nih Division, siniw 1000 
(cy., [11W1] 2 K. It.) 

Karnes, lliutioiiury ol Decisions, Court of Beeslun 
(Scotland), fob, 2 vols., 1340—1711 
Karnes, Reunukable Decisions, Court of Session 
(Scotland), 2 vols., 1716 -1732 
Karnes, Sideet Deuisions, Couitof Session (Scotland), 
I vob, 1752—1768 

Kay’s Reports, Chancery, 1 vob, 1853 —1851 
Eeble’s Imports, fob, 3 vols , 1061—1677 
Keen’s Reports, Rolls Court, 2 vols., l«3f!—183H 
Koilwey’sSports, King’s-Bonch, fob, 1 vob, 1327 - 
1678 * 

Sir Jedm Xblyzig’s BeporlM, Crown Clsses, lot, 1 vob, 
1^—1707 

W. BMyngw’s Repoits, fob, 1 rol,, Chanoery, 1730— 
3782; ICng’s I^nch, fob, 1731—1734 
Konyim** Notes of Cases, Kmg*s Beneh, 2 vols., 
1758—1759 , 





XJEXil 


ABBBSVlATlOim. 


rCeny. (cii.) 

Kilknrran 

lfi»aj)p 
Ivii. & Oinb. 


Chanoery Coseii in Yol. H. of Kenyon’s Notes of 
Coses, 17d3—1764 

Kilkerran's Dedlsions, Court of Session (SootlfiU)d), 
fol., 1 voL, 1738—1752 

Knapp’s Keports, Priv y Council. 3 vols., 1829—183fi 
Knapp and Ombler’s Mection Coses, 1 toI.,. 1834— 
1836 


fi. A. 

Ti. & Gf-. trmp. PI unit 

L. & (I. ieutji. Sujjd- 

L, & Welsl.. 

li. (i. R. . 

L. .1, 

li. J. (Alt-M.) 
it. J. (iteV'.) 

it. J. (t;u.) 
li. J. {n, i>,* 
li. J. (VClJI..) 
fi. J. (r.x.) 

L. J. (k>:. i;q.; 

Tj. J. (K. 1.. Ul- !'. ] 

it. J. (m. <\) 
li. J. N. O. .. 

li. J, (o. a.) 
li.J. (p.) . 

li. J. (r. & M.) .. 

li. J. (r. o.) 
li. J. (r. M. & A.) 

li. M. & P. 

Ji. R. 

Fi. B. A. & E. 

li. R. O. C. II. 

L. It. C. V . 

li. ii. Eq. 

l j. K. lOicoh. 

Ij. H. IX. Ii. 

It. R. Ittdi App. 

L. B. Ind. App. Supp. 
Vol. 

Tt. Xn» .4 .. 

li. R, P. O. 

L. E. P. &D .. 

L. & So. ft DiT. 

l i. .. 

L.T.JO. 

lj. 


Tiord Advocate. 

iiloyd and Goold’s Bepoi-ts temp. Plunkett, Chancery 
(Iroland), 1 vol., 1834—1839 
Jiloyd iind Goold's Reports temp. Suprdon, Chancery 
(Indan^, 1 vol., 1836 

Iiloyd aira Welsby’a Commercial and Mercantile 
Cases, 1 vol., 1829—1830 
liocn! Government Itoporta, 1902—(cuiTent) 

Law Journal, 1866—(current) 

Law Journal, Admiralty, 1.8G5—JS76 
Lavr Journal, I’ankruptoy, 1832—1.880 
JiBW Journal, Chnneory, *1822—(current) 

Law .loumal, Common Pleas, 1822--1875 
liow Journal, Ecdesiastioal Cosns, ]S(50—1876 
Law Journal, Exchequer, 18.30 - 1875 
Law Jmu'nal, Exchequer in E<iuity, 1835—1841 
J.BW Journal, King's Bench or Queen's Bench, 
1822—(cun ent) 

liHW Journal, Magistrates’ Oases. 1.S26—1896 
Law Journal, Notes of Cases, 1806—1892 (from 1893, 
sec liBW Journal). 

Tiaw Journal, Old Series. 10 vole., 1823—1831 
Law Journal, Probate, Divorce and Admirsilty, 1876 
— ;enrront) 

liuw Jo'unml, Probate and Matrimonial Cases, 1868— 
1869. 1866 -1876 

liaw Joumai, Privy Council, 1865~(cuiTeut) 

Ijaw Journal, Probate, Mati'imonial and Admii'alty, 
1860—1866 

Lowndes, M.-txwell, and Pollock’s Reports, Bail 
Court and Practice, 2 vole., 1850—1851 
I.aw Bejuivts 

Law Reports, Admiralty and EcdesiaMtical Cases, 
4 v<'1h., 1865—1876 

Law Reports, Crown Cases Reserved, 2 vol&, 1866— 
1876 

Law Reports. Common Pleas, 10 vols., 1865—1876 
Law Reports, JOquity Oases, 20 vole., 1865—1876 
Law Reports, Exchrauei, lOvfds., 1865—1876 
liaw Rcpoi’ts, English and Irish Appeals and Peerage 
Claims, House of liords, 7 vols., 1866—1875 
littw Reports. Indian Appeals, Privy Council, 1873— 
(current) 

Law Roi^rts, Indian Appeals, Privy Ooiuudl, 
Supplementary Volume, 1872—1873 
Law Reports (Irelandl, Chancery and Common Law, 
32 vols., 1877—1893 

Law Reports, Privy Council, 6 vols., 1866—1876 
Jjaw” Reports, Probate and Divorce, 3 vaJs., 1866— 
1876 

Law Reports, Queen's Bench, 10 vols., 1865 — 1876 
Law Reports, Scotch and Divorce Appeals, House 
of Lodm 2 vols., 1866—1876 
Law Ttmes Beports, 1869—(current) 

Law I^es Newspaper, 1843—(onxTrat) 

Law !times Beporta, Old Series, 34 vols., 1848—1880 
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Ii«a« 

lAfci 

Law*. Bag. Oas. 
lid. Baym. 

Tjeaoli 

Leo 

Lee temp. Hard. 

Le. & Oa. 

liOOQ. • « • • 

Lot. 

IjOw. 0.0. 

liey . 

Lib. Ass. 

Lilly . 

Litt. 

Lofft 

J'lOng. AT. 

Lud. B. C. 

Lumley, 1*. L. C. 

Lush. 

Lut. 

Lut. Beg. Cas. .. 

Lyud. 

hf. AS... .. 

M. A W.. 

Mao. AO. 

Mao. AH. 

M‘OIe.. 

M^e . A To. .. 

Macfarlane 

Macl. A Bob. 

Maoph. (^. of Sees.) 

^fao(}. .. .. 

Md«r. 

^Cadd. .* 

Madd. AO. 

Madox 

Madox, BjcoIi. .. 

Man. AG. ,« 

H-t.-IV. 


Lane’s Beporte. Exobeqaer, fol., 1 vol.. 160d~-16Il 
Latch’s Bo^rts, King’s Bonoh, fol., 1 toI., 162d—1628 
Lawson’s Begistration Oases, 1885—(currenQ 
Lord Baymond’s Reports, King’s Bench and Oonuhon 
Pleas, 3 Tols., 1694—1732 
Ijeach’s Grown Oas^ 2 rols, 1730—IRH 
Sir G. Lee’s Ecdesiastioal Judgments. 2 vole., 1763— 
1768 

T. Lee’s Coses temp. Hardwioke, King’s Bench, 1 voL, 
1733—1738 

Leigh and Oa^’s Grown Oases BeserTcd, 1 vol., 1861 
—1866 

Leonanl’s Beports, King’s Bonoh. Common Pleas 
and Exchequar, fol., 4 ^rts, 1652—1616 
Ijcvins’s Reports, King’s Bench and Common Pleas, 
fol.. 3 vols., 1600—1696 

Lewin’s Grown Cases on the Northern Oiroruit, 

2 Tols., 1822—1838 

Ley’s Beporte, King’s Bench, fol., 1 vol., 1608-^1629 
liiber Assisamm, rear Books. 1—.'>1 Bdw. HI. 
Lilly’s Beports and Pleadings of Oases in Assiae, fol., 

1 vol. 

Littleton’s Beports, Common Plons, fol., 1 vol., 1627 
—1631 

Lofft's Beports, King’s Bench, fol., 1 vol., 1772—1774 
Longfield and Townsend’s Bei>orts, Bxchi>quer (Ire¬ 
land). 1 vol., 1841—1842 
Luders’ Election Oases, 3 vols., 1784—1787 
Lumley’s Poor Law Oases, 2 vols., 1834—1842 
Lushington’s Boport^Admiralty, I vol., 18.>9—1862 
Sir E. XiUtwyohe's Entries and Beports, Common 
Pleas, 2 vols., 1682—1704 

A. J. Lutwyche’s Begistration Coses, 2 vols., 1843— 
1853 

Lyndwood, Provinciale, fol., 1 voh 

Maule and Selwyn’s Beports. King’s Bench, 6 vols., 
1813—1817 

Moeson and Welsby’s Boports, Exchequer, 16 vols., 
1836—1847 

Macnaghten and Gordon’s Beports, Chancer}', 3 vols., 
1849—1862 

Macrae and Hertslct’s Insolvency C'ases, 1 vol., 
1847—1852 

M'Cleland’s BejMrts, Exchequer, 1 vol., 1824 
M’Cleland and Voungo’s lieiKirts, Exchequer, 1 vol., 
J824—1825 

Macfarlane’s Jury Trials, Court of Session (Scotland), 

3 warts, 1838—I sriM 

Maclean and Robinson's Scotch Appeals (House of 
Lords), 1 vol., 1830 

Maephorson, Court of Session (Scotland), 3rd scries, 
11 vols., 1862—1873 

Macqueen’s Scotch Appeals, House of Lords, 4 vols., 
1849-.1866 

Mocrory’s Patent Cases, 2 ports, 1847— 1856 
Madder’s Beporte, Chancery, 6 vols., 1815—1821 
Maddcl^ and Oeldart’s Beports, Ohanoery, J vol., 
181»—1822 (Vol. VI. of Madd.) 

Madox’s Formulare Anglipiuuw 

hladox’s Hiittory and Autiquities of the Exchequer. 

2 vols. • 

Manning and Granger’s Beports, Common Pleat, 
7 vols., 1840—1845 * 
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Abbrktiatioks. 


Man. ft By. (k. b.) 
Man. & By. (»r. c.) 

Mar. li. 0. 

Mfiro.h 

Mart. 

MarHh. 

Mayn. 

Mon;. 

Mor. 

Milw. 

Mod. Jtop. 

Mol. 

Mont. 

Mont. <V; A, 

Mont. & I>. 

Mont. & Oh. 

Mont. J>. * Do O. 

Mont. & M. 

Moo. T». C. (5. .. 

Moo. V. O. r. (N. s.) 

Moo. Ind. App. .. 

Moo. ftp. 

Moo. ft S. 

Mood, ft M. 

Mood, ft B. 

Mood. C. O. 

Mooro (K. n.) 

^I<ioro (r. r.) 

Mor. Diet. 

Morr. 

Mos. 

Murp. ft U. 

Murr.' .. 

My. vt i'v, 

* ki*. 


Manning and Ryland’a Roporta, King's Bendh, 
5 vols., 1827—1830 

Manning and Ryland'u Magistratea* Caaea, 3 vols., 
1827—1830 

Manson’a Bankruptcy and Conapatiy Casoa, 1893— 

(CUTTOTlt) ( 

Maritime Law Reports (Orockford), 3 rola., 1860— 
1871 

March’s Reports, King’s Bench and Common Kean, 
1 vol., 1639—1042 

htorriott’s Decisions, Admiralty, 1 vol., 1776—1779 
Mar.«thnl]’s Reports, Common Fleas, 2 vols., 1813— 
1816 

Maj'nanf s Reports, Exchequer Memoranda of Edw. 
1. and Year Books of Edw. II., Year Books, Part I., 
1273—1326 

Megone’e Corapaiiios Acts Cases, 2 vols., 1889—1891 
Mnrivale’s Retwrts, Chancery, 3 vols., 1815—1817 
Milward’sEcclesiastical Repoi'ts (Ireland), 1 vol., 1819 
—18-13 

Modern Reports, 12 vols., 1669—1755 
Molloy’s B«i>oi"t8, Chancery (Ireland), 3 vols., 1808— 
1831 

Monfiign’s Eoportw, Bankruptcy, 1 vol., 1829—1832 
Montiigu and Ayrton’s Jieports, Bankrni>tcy, 3 vols,, 
1832—1838 

Montagu and Bligh’s Heports, Bankruptcy, 1 vol., 
1832-1833 

Montagu and Chitty’s Betwrts, Bankruptcy, 1 vol., 
1838—1840 

Montagu, Deacon, and J)e Gex’s Boports, Bank¬ 
ruptcy, 3 vols., 1840—1844 
Montagu and Macarthur’s Bepoida, Bankruptcy, 
1 vol., 1826—1830 

Moore’s Privy Council Oases, 15 v<ils., 18.36—1863 
Moore’s Privy ('!ouncil Cases, New Series, 9 vols., 
1862—1873 

Moore’s Indian Appeal Cases, Privy Council, 14 vols., 
1836—1872 

Moore and Pavno’s Boports, Common Pleas, 5 vols., 
1827—1831 

Mooro and Scott’s Reports, Common Ploas, 4 vols., 
1831—1834 

Moodv and Malkin’s Beports, Nisi Prius, 1 vol., 1826 
—1830 

Moodv and Robinson’s Beports, Nisi Prius, 2 vols., 
1830—1844 

MiwmIv’s Grown Cases Boserved, 2 vols., 1824—1844 
Sir F.* Moore’s Reixirts, King’s Bench, fol., 1 vol., 
H85—1620 

J. B. Moore’s Beports, Coininon Pleas, 12#ol8., 1817 
—1.S27 

Morisun's J lictionnry of De<'isions, Court of Session 
{.'4<\otland), 43 vois., 1532—1808 
Murrell’s BeportC) Bankruptcy, 10 vols., 1884—18^13 
Moeoley’s Beports, Omneery* fol., 1 vol., 1726—1730 
Mlirphy and Hurkitoue’B Beports, Exclu^uw, 1 vol., 
1837 

Murray’s Beports, Jury Court (Scotland). 5 vols.. 
18lfi-^1830 

Myhke and Craig’s Beports, diancery, 5 vola, 1835 
- -1841 f 

Mytne and Keen’s Reports, (Jhancery, 3 vols., ISSS 
—1835 « 
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Neifi. . .. 

Nev. & M. (k. b.) 

Nev. A M. (M. a) 

Nev. & P. (k. b.) 

Nev. & P. (M. c.) 

New Mag. Oas... 

New Pmct. Cas. 

New Bep. 

New Se^ Cos. .. 

Nolan 

Noted of Cases .. 
Noy 

O. liridg. 

O’M. & H. 

Owen 

P. (preceded by date) 
P. D, 

P. Wme. . 

Palin. 

Park. 

Pat. App. 

Pater. App 
Peake 

Peuke, Add. Cas. 

Peck. . 

Per. ife Dav». 

Per. & Sn. 

Ph. 

PhiL £1. Cas. .. 
Pbillim. 

Phillim. Eod. Jud. 
Fig. & B. 

Pitc. 

PlowA .. 

PuU. 

Popk. 


Nelson's Reports, Chancery, Ivol.. I«25—1699 
Nevile and Manuing's Reports, ICiug's Ronch, 6 void., 
l&Ti—1836 

Novile and Manning’s Magistrates’ Cases, 3 Tdls.. 
1832—1836 

NevUe and Porry’s Reports, King’s Ronch, 3 vols., 
1836—18:(8 

Nevile and Perry’s Magistrates’ Cases, I voL, 1836— 
1837 

Now Magistrates’ Oases (Rittleston, Wise and 
Purnell), 2 void., 18 M ■ 1818 
Now Practice Cases (Rittleston and Wise), 3 vols., 
1844—1848 

New Rojiorts, 6 wuIh., 1862 i 860 

New Sessions Magistrates’ Cases (Carrovv, llanior- 
ton, Alien, ©to.), 4 vols., 1841 Isol 
Nolan’a Matgistrate-s’ Cases, 1 vul., 1791 -1793 
Notes of Gases in the Ecclesiastical uiul Muritiiuo 
Courts, 7 vols., 1811-—ISiiO 
Noy'a Roiau’ts, King's Ronch, fol., 1 vol., 1 .).j8 -1619 

Sir Orlando Bridgman's Reports, Coiiiinuti Pleas, 
1 vol., 1660—1666 

O’Malley and 11 ardcastle’s Kloulion Cases, 1869 — 
(current) 

Owen’s Ro{iorts, King’s Roncsh and Ooniiuon 1‘ious, 
fo)., 1 vul., 1557—1614 

Law Reports, Probate, Divoroe, and Admiralty Divi¬ 
sion, since 1890 {e.g., {.1891] P.) 

Law lieptffts. Probate, Divorce, and Admiralty Divi¬ 
sion, 15 vols., 1875—1890 

Peere Williain.s’ Reports, Cliancory anti King’s 
Bench, 3 vols., 1695 -1735 
Palmer’s Reports, King’s Bunch, bd., 1 vol., 1619 — 
1629 

Parker’s Reports, Exchequer, fol., 1 vol., 1743— 
1766 

I’uion’s Scotch Appeals, H<jii o of Lords, 6 vols., 
1726—1822 

Paterson’s Scotch Appeals, House of Lords, 2 vols., 
1851—1873 

Peake’s Reports, Nisi Prius, 1 vol., 1790—1704 
Peake’s Additional Cas^, Nisi J’rius, 1 vol., 1795— 
1812 

Peokwell’s Election Cases, 2 vols., 1803—ISdl 
Perry and iJavison’s Reports, duoeu’s Bonrli, 4 vols., 
Ui38—1841 

I’mTv and Knapp’s Election Oases, 1 vol., 1833 
Philips* Reports, Chancery, 2 vols., 1841—1849 
Philipps’ Elation Cases, 1 vol., 1780 
J. PhiUimore’s Ecclesiastical Reports, 3 vols., 1784— 
1821 

Sir R. PhilHmore’s Ecclesiastical Judginenls, 1 vol., 
1867—1876 

Pigotfeand RodwoU’s Registration Cases, 1 voL, 1843 
—1845 

Pitcaim’B Ojitninal Trials (Scotland), 8 vols., 1488— 
1624 • • 

Flowden’s Rqiorta, fol.. 2 vols-, 1850^1579 '• 

PoQezfsn’B Reports, King’s Bench, lol., 1 vol., 1670 
—1682 _ 

Popham’e Beporta, King’s BmmIi, iol., t vol., 1681-^ 
1627 




XXXVl 


Abbreviations. 


Pow. K. iJ. 


Prec. Ch... 

Price .. 

C{< P* • • • • • • 

Qh B. (preceded by duto) 

db » • • • • • 


Power, Bodvell, and Dew’s ISlection Oasee, 2 yole., 
1848—1856 

Pi'ncedentR in (Jhanoery, foL, 1 vol., 1681>—1722 
Pi-ice’a Bepofta, Mxchequer, 13yol^, 1814—1824 

Queen’s Beucb Boports (Adolphus and Ellis, New 
Series). 18 vola, 1841—1852 
Tiaw Beports, Queen’s Bench Diyision, 1891—1901 
{e.g., [18913 1 Q. B.) 

Law itoixJi-ls, Queen’s Bench Diyision, 25 vols., 
1875—1890 


R. 

R. (Ct. of SosB ). . 


R. P. O. .. 

R. R. 

R. S. O. .. 

Rast. 

Ita3'n. 

Real Prop. Cas.. . 
Rep. Oh. .. 

Rick. & M. 

Riuk. S. 

Ridg. temp. H. . . 

Ridg. Ij. as. . . 

Ridg. Piirl. Ru]). 

Rob. Eccl. 

Rob. L. AW. .. 


Robert. App. 

Robin. App. 

Roll. Abr. 

Roll. Rep. 

Rum. 

Rose 

Ross, L. C. 

Rowe 

Rill. Oas. 

Russ. 

Russ. AM. 

Ruas. A Ry. 

Ry.- A Can. Om. 

Ry. A Oau. Tr. Cas. 
By. AM. 


The Roports, 16 v<iIb.. 1803—1895 
,. Botlio, (TdUvt i>t Session Oases (Soiitland), 4th series, 
25 vols., 1873—1898 

.. Rojioi'ls of Patent Oases, 1884—(currant) 

.. RovitHxl R«»port8 
.. Rules of the Supreme Court 
.. Rasiell’s Entries 

Rammer’s Tithe Oases, 3 vols., 1575—1782 
.. Real Property Oases, 2 vols., 1813—1847 
.. Rtiports in Ohancei-y, fol., 3 vols., 1615—1710 
.. Rie.kardrt and Michael’s Lucus Standi Reports, 1 voL, 
1885—1889 

.. Ri(^kui'(]s and Saunders’ Locus .Standi Repoi*ts, 1 vul.. 
1890—1894 

.. Ridgeway’s Itoports, temp, llardwicke, 1 vol.. King’s 
Bench, 1733—1736; Ohuncery. 1744—1746. 

.. Ridgeway, Ijajtp, and Schuales’ Reports (Delaud), 
1 vol., 1793—1795 

.. Ridgeway’s Parliasieutary Reports (Ireland), 3 vols., 
1784—1706 

.. Robei'tsou’s Ecclesiastical Reports, 2 vols., 1844—1853 
.. Roberts, Ijooming, and Wallis’ New County Court 
Cases, 1 vol., 1849—1851 

.. Rulwitsoii’s Scotch Appeals, House of Luids, 1 vol., 
1709—1727 

.. Robinson’s Scotch Appeals, House of Loids, 2 vols., 
1840—1841 

.. Rolle’s Abridgment of the Common Law, fol., 2 vola 
.. Rollo’s Reports, King’s Betieh, foL, 2 vols., 1614—1625 
.. Romilly’s Notes of Oases iu Equity, 1 part, 1772— 
1787 

.. Rose’s Reports, Bankruptcy, 2 vols., 1810—1816 
.. Ross’s Leading Oases in Commercial l<aw (England 
and Scotland), 3 vols. 

.. Rowe’s Reports (England and Ireland), 1 yol., 1798— 
1823 

.. CampbeU’a Ruling Cases, 25 vols. 

.. Russell’s Reports, Chancery, 5 vols., 1824—1829 
.. Rusai^l and Mylne'a Reports, Chanceiy, 2 vols., 1829 
--1833 

.. Bussell and Byan’s Crown Coses Reserved, 1 yoL, 
1800—1823 

.. BoRway and Oannl Oases, 7 vols., 1835—1854 
.. Railway and Oanal Cases, 1855—(ourrent) ’ 

..' Ryan 'n^ Moody’s Reports, Nisi Prius, 1 vtd., 1823 
—1826 


s.a 

S. 0. (pro 


(preceded by date) 


Sstkf 


l3ams Case 

Court o( Session Osses (Sootland), unos 1906 
ri 908 ] S. Of) 

■'Solkutor-Geneinl 

Salkeld’s Reports, iQng*s Bendk, 3 yols., 1689—JL712 
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8»a. A So* 

Sound. .. 
Sound. A A. 

Sound^ft B. 

Sound. A C. 

Sound. A M. 


Sar. 

Soy. 

Sc. Jur. .. 
So. Ii. E. 
Sch. & Lef. 

So. E. E... 
Scott 

Scott (M*. R.) 
Seo. A Sm. 
Sel. Cub. Ch. 


Sobs. Cob. (k. u.) 

Sh. A Macl. 

Sh. (Ct. of SoBii.) 

Sh. Dig. .. .. 

Sh. Just... 

Sh. Sc. App. 

Sh. Teind Ot. 

Shop. Touch. 
Show. 

Show. Pori. Cos. 
Sid. 

Sim. .. .. 

Sim. (K. 8.) 

Sim. & St. 

Skin. 

Sm. A Bat. .. 

Bi iwi . A O'. •. 

BmiSi* X. B. 

Smith. Ii. O. 
Smith, Bog. Ooo. 
Smyth* .. 


Sousse and Scullv’o Eeports. Eolls Court (trelond), 

1 Yol., 18.37—1840 

Soiindera's Eeports, King's Boiich, ‘J vols., 1666—1672 
Sauiidors and Austin's Locus Standi B»twrt8i 2 Yola., 
1895—1904 

Saunders imd Bidder’s Locus Shindi Re^mrts, 1905— 
(current) 

Saunders and Colo's Eeports, Bail Court, 2 vole., 1846 
—1848 

Soundors and Moorao’s County Courts and Insolvency 
Oases (County Courts Cases and Appeals, Vols. 11. 
and III.), 2 vols.. 1852—18,>8 
Savile's Eoports, Common I’lous, fol., 1 vol., 1580— 
1591 • 

Sayer’s Eoports, King's Boiuvh, fol., 1 yol., 1751— 
1756 

Scottish Jurist, 46 vols., 1829—1873 
Scottish Law Euporter, 1805—(cin'ront) 

Sohoales and l..efr«>v's Eoports, Chancery (Ireland), 

2 vols., 1802—1800 
Scots Eevised Eeports 

Scott's Eeporta. Coumiou Pleas, 8 vols., 1834—1840 
Scott’s Now Eeports, Common Pleas, 8 vols., 1840 — 
1845 

Scarle and Smith's Eeports, Probate and Divorce, 
1 voL, 1859—1800 

Select Cases in Chancery, foL, 1 vol., 1085—1698 
(Pt. III. of Cas. in Ch.) 

Serious Settlemout Cases, King's Bench, 2 vols., 
1710—1747 

Shaw and Maclean’s Scotch Appeals, House of Lords, 

3 vols., 1835—1838 

Shaw, Court of Session Cases (Scotland), 1st series, 
16 vols., 1821—1838 

P. Shaw's Digest of Deoiaions (Scotland), ed. by Bell 
and Lamond, 3 vols, 1726—1868 
P. Shaw’s Justiciary Decisions (Scotland), 1 vol., 
1819—1831 

P. Shaw's Scotch Appe^, House of Lords, 2 vols., 
1821—1824 

P. Shaw’s Teind Court Decisions (Scotland), 1 vol., 
1821—1831 

Sheppard’s Touchstone of (Common Assurances 
Shower's Eeports, King’s Bench, 2 vols., 1678—1095 
Shower’s Cases in Parliament, fol., 1 vol., 1694—1699 
Siderfin’s Eeports, King's Bench, Common Pleas, 
and Exchequer, fob, 2 vols., 1657—1676 
Simons’ Eeports, Chancery, 17 vols., 1826—1862 
Simons’ Eeports, C!hauoery, New Series, 2 vols., 
1850—1852 

Simons and Stuart's Eeports, Chancery, 2 vols., 1822 
—1826 

Skinner's Eeports, Kings Bench, fol., 1 vol., 1681— 
1697 

Smith and Batty’s Eepentis, King’s Bench (Ireland), 
1 vol., 1824—1825 

Smale and GKffard’s Eeports, Chancery, 3 vols., 1852 
—1858 * . • 

J. P. Smith’s Eeports, King's Bench, 8 vols., 1803— 
• 1806 

Smith’s Leading Oases, 2 v<dB. 

C. L. Begistratioii 0*eM, ltt9V-’(current) 

Smythe’s EmKurts, Oommon PIsm (Xtelimd), 1 y^, 
1839~~l84i0 
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SoL Jo. .. 
Spinks 
Stair Kup. 

Stark. 

State Tr. ., 
State Tr. (N. 8.) 
Stra. 

Stu. M. & P. 
Sty. 

Sw. 

Sw. & Tr. 

Swan. 

Swin. 

Syuio 


T. &M. .. 

T. Jo. ,, 

T. L. li. 

T. Kiiym. 

Taiul. 

Taunt. 

Tax Cas. 

Term Pop. 

Toth. 

Triat. 

Tudor, Tj. G. Merc. Law 

Tudor, li. 0. Ileal Prop... 
Turn. & K. 

Tyr. . 

Tyr. & Gr. 


Vaugh. ,. 
Vent. 

Vem. 

Veni. & Scr. 

vW. & u 

Vo8. Sen. 
Vin. Abr. 
Vin. Sa^)p. 


1^. Jo. ,. 

W. N. (preceded by date) 


Abbeeviations. 

Solicitors* Journal, 18&6--(ouirent) 

Spinks’ Priae t'ourt Oases, 2 parte, 1854—1858 
Staii’’e Decisions, Court of Session (Scotland),^ foL, 
2 vols., 1601 - -1681 

Siarkio’s lleports. Nisi Prius, 3 vols., 1814—1823 
State Trials, 34 vola., 1163—1820 
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Part' I.—Definitions. 


Caniem and 

common 

carriers. 

Common 
.•jurier 
rauBt carry 
for public 
generally. 


Termini 

ImmateriaL 


Specified 
g^s or 
termini. 


Sect. 1. —Comvion Carriers, 

1. Any person who carries goods or passengers, for hire or gratui¬ 
tously, by land or water, is a carrier, but a common carrier exercises 
the public employment of carrying goods (a). 

A common carrier is one who holds himself out as being ready 
for hire to transport from place to place the goods of anyone 
wishing to employ him (b). Tt is essential that he should undertake 
to carry for all persons indifferently (c). If lie carries for particular 
persons only, he is not a common carrier, and the relationship 
between him and the owner of the goods carried is one of special ■ 
contract (d). 

A carrier is none the less a common carrier because one of the 
termini is out of the jurisdiction (e), or across the seas (/). He 
may be within the definition although ho does not profess to carry 
between fixed termini at all, but is prepared to carry to a terminus 
selected by the owner of the goods 

A carrier may profess to carry only particular kinds of goods, in 
which case he is a common carrier only of such goods; or he may 
profess to carry only from one place to one other platfl, in which 
case he is not a common carrier to intermediate places or to any 
other place (h). 


(a) Coggs v. Bernard (1703), 2 Ld. Eaym. 909. By the Explosives Act, 
1875 (38 & 39 Viet. c. 17, s. 108), for the purposes of that Act, it is provided that 
‘*the expression ‘carrier’ includes all persons carrying goods or passengen 
for hire by land or water ” ; see title Explosives. 

(b) Btory defines a common carrier as “one who undertakes for hire or 

rewqnl to transport the ^ods of such as choose to employ Kirr from place to 
place.*’ See Story on Bailments, s. 495. Hus definition was adopted by 
tVxLUE, C.J., in Beaett v. Peninsular and Oriental Bteambotd Os, (1848). 6 0. B. 
775, at p. 787. * 

(e) Qiehoum v. Hurst (1709), 1 Salk. 249. 

(tt) Jngate v. Christis (1850), 3 Car. & Kir. 61. The real test is ** whether he 
holds out, either expressly or by a oonree of conduct, that he will cany for hire, 
so long as he has room, iJte goods of'all persons indifferently who send him 
goods to be carried ” {Nugent v. Bmith (1875), 1 0. P. D. 19, per BitEiT, J., at 
P-27). 

is) Crouch V. London and North Western Bail. Co. (1854), .14 0.&S56. 

(/) Benett v. Peninsular cmd Oriented. Steamboat Co.. supniWpiuciani r. 
London and South Western Bail. Co. (186<rt, 18 0. B. 226. 

(o) Liver Alkali Go. ▼. Johnsm (1872), L. R. 7 Exch. 267. 

(a) Johnson v. Midland Bail. Co. (1849), 4 Exch. 367s “A person may 
profess to.carry a particular description of goods only, for instance, cattio or dry 
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One who does not follow the public employment of a common 
carrier may nevertheless assume the position of a common carrier 
by contract or warranty (t). Whether he has by contract under^ 
taken the liabilities of a common carrier is a question of fact (y). 

A common carrier may carry either by land or water {k ); and 
the master of a general ship is a common carrier (f), but it is 
doubtful whether the master of a sea-going vessel, chartered for the 
carriage of the goods of one person, comes within the definition (m). 

2 . Hoymen, lightermen, and bargemen are common carriers (n), 
and even though a barge owner lets out his vessel to only one 
person for a voyage, and each voyage is made under a separate 
agreement, he may be under all the liabiftty of a common carrier (o). 
But where tho hirer of a lighter puts his own servants on board, 
who lock up the hatches and accompany the goods to see them safe, 
the goods never come into the possession of the lighterman as 
carrier, for the hirers have hired the lighter to use themselves (p). 

A wharfinger who receives goods on his wharf for all comers, to 
carry them to ships in his lighters, is a common carrier (q); but a 
wharfinger who only carries for customers of the wharf is not(r). 

A ferryman may be a common carrier; but it is a question of fact 
whether he contracts merely to provide a means of crossing the 
water, or whether he contracts to ferry and land goods. In the 
latter case only does he come within the definition (s). 


goods, in which case he could not ho compelled to carry any other kind of goods, 
or ho may limit his obligation to carrying from one place to another, as from 
Manchester to London, and then he would not be hound to catry to or from tho 
intormediate places” {Hid., jf'cr Pauke, B., at p. 373). “At common law no 
])ersou is bound os a common carrier to carry any goods of a kind which he 
does not profess to carry'” {Vv-Jesonv. Orcat Northern HaU. Co. (1886), 18 Q. B, D. 
176, 7 >cr JiiNDLEY, atp. 183). Sec also Oxlade v. NwC*. Eattem liaiU Oo. 
(1857), 1 (N. 8.) 454, at p. 498. 

(t) Jtohimon v. Dnnmvre (1801), 2 Bos. &P. 410. 

Ij) Tamvaco i& Co. v. Timothy and Orem (1882), 1 Cab. & El, 1; lirind v. 
Dale (1837), 8 C. & P. 207. Where the defendant kept a booking office for the 
reception of goods over tho door of which was WTittep “ Conyoyatice to all parts 
of the world,” with a list of places, it was held that this w^ not proof that 
ilefendant was a common carrier (Upston v. Slark (1827), 2 0. & P. 698). Tho 
fact that defendants called themselves “ wharfingers, lightermen, and carmen ” 
was held not of itself sufficient to prove them to be common curriers {Chattoch 
Co. V. Bellamy Co, (1895), 64 Ij. J. (q, B.) 250). 

(i) TretU Navigation Broprictort v. Wood (1785), 3 Esp. 127; Riehardoom v. 
Bnoell (1805), 2 Smith, K. B. 205. 

(f) Morae v. Slue (1672), ] Vent. 190, 238 ; Laveroni v. Drury (1852), 8 Each. 
166; Ooff V. Ctinhard (1750), 1 Wils. 282; Nugent v. Smith (1876), 1 0. P. D. 
423. 

(m) Nugent v. Smith, supra. 

(n) Rich y. KneeJand (1014), Cro. Jac. .330; Trent Navigation. Proprietors y. 
U’ood, supra; Daley, Hall (1750), 1 Wifti. 281; Thomasy. Brown (1899),4 Com. 
Cas. 186. 

(o) Liver Alkali Co. v. Johnson (1872), L. 7 Exch. 267; Hill v. Scott, [1895] 

2 B. on appeal, 713. * 

p) Eam^ia Co. v. Pullen (1726), 2 Stra. 690. 

[q) Having v. Todd (1816), 1 Stark. 72. 

T) Chattock <fe Co. y. Bellamy & Co., supra. 

Is) Walker y. Jackson (1842), 10 M. & W. 161; Willoughby v. TFomVije (1852). 
12 0. B. 742. 


Sect. i. 

Common 

Candeni. 

Carriers by 
water. 


Lightermen 

etc. 


WharfingoM 


Ferrymw.. 
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Cabriers. 


Sect. 1. 
Common 
Carriers. 

Carmen. 

Stage-coach 

proprietora. 

Bailmy 

companiei. 


Brivata 

carriora 


A carman who umlortahes casual jobs for anyone who will hirt 
him is not a common carrier (t), nor is a furniture remover who 
makes a special contract with each customer to pack and carry 
goods (it). 

Stage-coach proprietors are common carriers, os well of their 
passengers' luggage as of goods carried for {)erHODs who are not 
passengers (a); but a cabman is not a common carrier of luggage 
carried for a fare on bis cab (&). 

Eailway companies are common carriers of fill goods which they 
profess to carry, and in fact carry, without special agreement (c), 
including passengers* luggage (d), 

C 

Sect. 2. —Other Carriers, 

8. One who does not exercise the public employment of a common 
carrier, but carries goods on occasion, or only under a special agree¬ 
ment (/), has been called a private carrier. He is a bailee of the 
goods, and the general law as to the responsibility of a bailee for 
the goods intrusted to him applies to the private carrier (<7). 
IVlictiier he curries gratuitously or for reward, the carrier is bound 
to use due and proper care of the goods; but tho degree of care 


(/) l>rwd V. I)df. (1837), 8 C\ & P. 207; Init compare Liter AlkuU Co. v, 
(1872), Ij. B. 7 Kxch. 207. 

(11) Srai/f. V. Fnrrant (1876), L. B. 10 Exch. 358. In fhis case tho defendant 
ditt not hold himself out to carry at all events, but only to cany for those who 
wore nreparod to accept his special terms. 

(а) ‘itrooke v. IHcIewick (1827), 4 Bing. 218; ifiddhton v. Fowler (1099), I Salk. 
282. 

(б) Rose v. IJill (1840). 2 C, B. 877. As to cab proprietors and cahmen, see 
further title Stiiubt TiiAmr. 

(r) J'ithjter v. (intud Jovdion Rail, Co. (1839), 4 M. & W. 749, In Dirkeon v. 
Ormt Northern Rail. Vo. (1880). 18 Q. B. D. 170, Lopes, L.J., at p. 188, said 
that apart from tho Bailway and Canal Traffic Act, 1854 (17 & IS^ict. c. .31), 
“generally railway companies, like other carriers, were common carriers of 
good.<» which they were bound by statute to cany, and which they professefl to 
carry, or actually carriod, for porsoos generally, but not of goods wbicli they 
did not profess to carry, and were not in the habit of carrying, or only carriod 
under s|>cDial circums^ccs or subject to express stipulations limiting their 
liability in respect of them.” See IHck/ord v. Grand Junction JRail. Co. (1842), 
10 M. it W. 399 ; Johnson v. Mitiland Rail. Co. (1849), 4 Exch. 867 ; Crouch v, 
Isondm and Nrrth TTrsfmi Rail. Co, (1854), 14 C. B. 2.55; York, Newcastle, and 
Rknuick Rail. Co. v. Crisp (1854), 14 0. B. 627; Oartony. RrisM and Erder Rail. 
Oo. (1861), 1 B. & S. 112. By s. 89 of the Bailways Clauses Consolidation Act, 
1845 (8 Viet "'to. 20), it is provided that railway companies shall be under no 
furthw liability than common oarriora, and shall be entitled to any protection or 
privileges enjoyed by common carriers. They are not, however, Iwund to be 
common corners {Johnson v. Midland Rail. Co., supra). 

{d) Great H’estern Rail, Co. v. Bunch (1888), 13 App. Cos. 31; Richard* v. 
/.tmaoa, BrigUm, and South Goad Rail,<CIo. (1849), 7 C. Jl. 889; !/Wfet/ v. Great 
IKedtmi Jksil, Qo, (1870), Ij. R. 613. P. 44. See pp. 40 et seq., post. As to 
anhnals, see Pedmer v. Grand Junciiou RaiL Co. (1839), 4 M. & W. <49; blower 
V. Ormt B esfem Rat'L Co. (1672), L. R. 7 C. P. 655 pKendaU v. iMudon and iSnidA 
IPcsfmi Rail. Co, A872), L. R. 7 Exch. 373. See pp. 36 d to}., posti: 

(/) For form of agreement by private carriers to deliver all goodi of a firm 
of traders in a ceiiain area, see Encyclopsadia of Forms, Vol. III., p. 203. 

(y) Cui/gs V. Rcmard (1703), 2‘*lia. &ym. 000 ; see tide Barnux^fTt 
Tol. 1., pp. 544 €t le^, 
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required ib diiTereut in the cases of the gratuitous carrier and of 
the carrier for hire or reward (ft). 


4. A gratniloiiB carrier is not liable for loss unless the loss is due 
to his gross negligence (/), that is to say. his failure to take proper 
care of what is intrusted to him (k). He is bound to exercise such 
care and skill as ho uses in his own affairs, and as ho po-^sossos, 
but no more; and where his occupation or profession is such as 
necessarily to imply the possession of a certain dogroo of skill, he 
is liable for loss caused by his failure to use that degree of skill (f). 

6 . Where one undertakes to cany goods for hire or reward, 
although not as a common carrier, he undertakes to answer for any 
loss'arising from his own negligence'or the negligence of his 
servants (m). He is presumed to have represented liiinself lo bo a 
person of competent skill, and the absence of such competent skill 
is negligence (ti). If his occupation usually implies the possession 
of a certain degree of skill and the exercise of a certain degree of 
care, he is liable for loss arising from his failure to use that 
degree of skill or care (o). 

In any case, however, negligence must be proved by evidence, 
before a private carrier can be held liable for loss ( p ); and the 
negligence which must be proved is the absence of that degree of 
care which is required by law in the circumstances ( 7 ). 

6 . A carrier of passengers is not as such a common carrier (r). 
He undertakes to carry his passengers safely, t.c., with due care («); 
but his undertaking goes no farther, and he is not liable for personal 
injuries unless negligence is proved (t). Bailway companies are 
not common carriers of passengers (u). 


(h) Coggs ▼. Bernard (1703), 2 Ld. Euyin. 000; Beal y. South Devon Bail. Ok 
(1864), 3 H. & 0. 337, Ex. Ch.; Bose v. //»//(1846), 2 0. B. 877. 

(i) Beaur/inmp v. Pon'lyg (1831), 1 Moo, & If. 38. 

(1:) Nelaon v. AfadntoBh (1816), 1 Stark. 237. 

(/) iri'foojiv.//rert (1843), 11 M.&W. 113. It was hold in tliiHca-sio that a person 
conversant with homes wan bound to nse such care and skill iu deuliiip' with a homo 
of which he was the gratuitous bailee as a person conversant with borseH miglit 
reasonably be expected to use. And see Seal v. South Ikoon Bail. Co., eunru. 

(m) Brind v. Dale(m7). 8 0. & P. 207; IFyW v. /*»V.vfcA>rrf(1841), 8 M. & W. 
443. ,The pn)prietor of a cab is re8iK)npible for the negligence of tno driver who 
hires the cab from him (Bowlet v. Jllder (IR.V;), 6 E. & II. 207, approved in 
Venablee v. Smith (1877), 2 Q. B. D, 270). also Gutei v. Bill d; Sou, 
[1902] 2 K B. .88; King v. Spurr (18S1), 8 Q. B. D. 104; and seo generally, 
titles Neomoekce ; Street Tuaefic. 

i n) WiUoti V. Brett, supra, 
o) Beal V. South Devon Bail. Co,, supra. 

p) Whalleu v. Wray (1800), 3 Esp. 74; Bichardson v. North Kastern. Bail. Co. 
(1872), L. B.-7 C. P. 76. 

(y) The expression “gross” negligence has boon objected to by many judges 
and other authorities. In Wilson v. Brett, stij/ra, it was saiil by Boi.fk, 11., tliat 
negligence and gross negllgonoe are'tho “some thing with tho addition of a 
vituperative epithet.” In Beal v. Smiih Devon Bail. Co., supra, tho Court of 
Eximequec laid it down that the failure to exercise reasonable caru, skill, and 
dili g imfle is gross nogligenoej hut that what is reasonable varie.^ in tho cases of a 
gratnitouehailieeaxta of a bailee for hire. ' 

> (r) Middhtm r. Fowler (1609), 1 Salk. 282. 

(s) Harris v. Obsfor (1826), 1 O, ft P. 036. 

It) Crofts v. Waterhouse (1825), 3 Bing, 619 ; Aeton v. Heaven (1796). 2 Ksp. 
,633; Christie v. Origgs (1809), 2 Camp, 79; Sharp v. Wrew (1833), 9 Bmg. 467. 
(«) Dicksm T. (hek Norther^ Bail, Co. (1886), 18 (I. B. u. 176, per Lmhi-KY, 
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Part II.—Common Carriers. 


Sect. 1. —The Contract at Common Law, 

Sotj-Sect. 1. —Duty to carry, 

1 . A common carrier exercises a public employment; and just as 
an innkeeper is bound at law to receive guests into his inn if he 
have no lawful excuse (a), so a common carrier is bound to accept 
goods which are offered to him for carriage if he have no lawful 
excuse (6). Therefore, if he wrongfully refuses to carry goods 
offered to him, he may be indicted for such refusal (c); he is also 
liable to an action for damages (d). 

His obligation, however, is only to carry according to his pro¬ 
fession (tO. It would therefore be a lawful excuse for refusing, that 
ho did not hold himself out to carry the particular kind of goods 
offered, or that his operations did not extend to the suggested 
destination (/). He may also refuse on the ground that he has no 
room in his vehicle, or no convenience for carrying the goods in 
safety iy). And he may refuse to accept the gocnis if they are 
brought to him a long time before be is ready to start on his journey, 
for tile goods must be tendered at a reasonable time (Ji), 

8 . A common carrier is also entitled, when goods are offered to 
him, to demand and to be paid the full price of carriage; and if 
this is not paid ho may lawfully refuse to carry at all (i). But he 
is not entitled to charge what he pleases; the price demanded must 
be a reasonable one (k). If he demand an unreasonable sum, 
or require the consignor to consent to unreasonable conditions. 


L.J., atp. 183; Jteadhead y. Midland Hail. Co. (18C9), L. B. 4 Q. B. 379; mo 
pp. 44 el SCO., post. 

(a) See title Inns and Innkekpeks. 

\b) Jack-son V. Jlogcrs (IU84), 2 i8how. 327; Boson v. Sand/ord (1691), 1 Show. 
lOi, p<T Holt, C.J., at p. lO-l. 

(c) Bozzi V. tHhijdon (1838), 1 Per. & Dav. 4, per Patteson, J., at p. 12; but 
thero does not appear to be any caso rcqwrtcd of a conyiction on any such 
indictment. 

(it) Jackson v. Royers, supra; Crouch y. London and North ITesfmi Rail, Co, 
(1834), 14 O. B. 233. An action for damages lies against a railway company 
for rufiising to carry tbe luggage of a passenger; see Munster y. South £astem 
Rail, Co. (1838), 4 0. B. (N. s.) 676; see p. 40, post. 

(f) Johtmm y. Midland Rail. Co. (1849), 4 Hxoh, 367; Carr y. Lancashire and 
YiO-kshirsJtail. Co. (1852), 7 Exob. 707; see p. 2, ante. 

(/) Batson y. Donovan (1820), 4 B. & Aid. 21; Johnson y. Midland Rail. Co,, 
sufira ; Carry. JMneashire and Yttrkshire Rml. Co,, supra; see p. 2, ante. 

(a) Jackson v. Rogers, sujna; -Batson y. Donovan, supra; Riley y. Home (1828), 
3 Bing. 217. 

(h) iaAs V. (Mton (1701), 1 M. Ilaym. i646, 632 ; Gorton y, Bristol and Exeter 
Rail. Co. (1861), reported on this point 30 L. J. (q. b.) 273, per CkKUCBUim, C.J., 


at p. 293. 

(0 Hf/W T, Picltford (1841),8 M- & W. 443; Batson y. Donovan, supra; Jardtson 
y. Rogers, sujnra. * 

{k\ Harris y, Padeumod 10), 3 Taunt. 264; CrourE y. Great Northern Bail, 
Co. (1836), 11 Exch. 742. Thero is, however, no obli^tion at common law upon 
a carrier to charge all customer.s eqndily. Provided me higher charge is reason- 
able, one customer may be preferred to another {Branley v. South Eastern Rail, 
Ott. (1863), 12 C. B. (n.'s.) 63, per Willes, J„ at p. 73), , 
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this amounts to a refusal to carry, for which an action for damages 
lies (f). 

Although a common carrier is not bound to carry unless a 
reasonable sum is oflered as the price of the carriage, there need 
not bo a legal tender of such sum. It is suiiicient if the person 
oHoring the goods is in fact ready and willing to pay (m). 

If a reasonable sum for the carriage of the goods is otfored, and 
refused by the carrier, and the owner of the goods accordingly pays 
a higher sum under protest, the excess '-f such sura above what is 
reasonable may be recovered in an action for money had and 
received to the use of the owner («). ^ 

9. If goods which require to be packed are offered for carriage, 
the carrier may lawfully refuse to accept them unless they are 
properly packed (o). 

10. If the country through which the carrier’s vehicle has to 
pass is ill 80 disturbed a state that the goods cannot be carried 
safely, the carrier may lawfully refuse to accept them (p). 

11. Where a carrier’s business is confined to carrying the goods of 
one person at a time in his vehicle, the whole vehicle being at the 
disposal of that one person, he may be a common carrier {q ); but 
it is probable that, in such case, he would not be held liable to 
an action for refusing the use of his vehicle to anyone demand¬ 
ing it (r). 

12 . A carrier is bound to carry by his usual and customary route, 
and must not deviate therefrom unnecessarily (k). lie is not bound 
to carry by the shortest route, but only by the usual route which ho 
professes to follow {t). 
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(f) QarU/n ?. Bristol and Kxettr Rail. Co. (1861), i B. & S. 112. Whero 
a number of small parcels addressed to diiforeut {wrsons ai-e packed in ouo large 
parcel, it is imreasouable for a railway company to demand a larger sum fur too 
carri^e of such parcel from a consignor who is himself a canier than from one 
who is not a carrier; and if the company is.iinder a statutory obligation to 
treat all customers equally, such demand is a breach of this obligation, bioe 
also Crouch v. Great Northern Rail. Co. (1856), 11 £xcb, 742; Varker v. Great 
WeeUrn Rail. Co. (1856), 6 E. & B. 77 ; PiddinyUm v. tSviUh Euetern Rail. Co. 

a , 5 C. B. (n. S.) ill; BaxendaJe T. Londm and Houth Western Rail. Co. 

jti.JLl Exch. 187. There is nothing unreasonable, however, in charging 
a greater sum for a number of parcels carried at one time addressed to diffeient 
persons, than for a similar number addressed to the same person, although the 
former are all to be delivered to the plaintiff at the end of the journey {Raxen- 
dale V. Eastern Countiee Rail. Co. (1858), 4 0. B. (n. s.) 63). 

(m) Pick/ord y. Grand Jxmdim Rail. Go. (1841), 8 M. & W. 372. 

(n) Baxmdale y. London and South Weston Rail. Co., tupra; Great Western 
Rail. Co. y. SuRon (1869), L. E. 4 H.*L. 226. 

(o) Muneter y. South Eaetem Rail. Co. (1858), 4 C. B. (K. 8.) 676; soe p. 15, 


post 

(») Edtoarda y. Bherratt (1801), 1 Easf, 604. 

q) Liver AOcali Co. y. Johnten (1872), L. B. 7 Exch. 26f. 

r) Nugent y. Srniih (1876), 1 0. P. L. 423, per CooKBUBH, C.J., at 

p. 433. « 

(*) Davis y. Garrett (1830), 6 Bing. 716? 

(f j Hales y. Lotuion and Ntnrth 1y«stemJ2at7. Co. (1863), 4 B. ft 8. 66; Mgere 
T. London and Sov^ Weskm,Rail, Oo. (18l(^), L. B. 5 0. B. 1* * 
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flUB-Saor. 2,~Liabih’ty for L(jS 4 or Dainege. 

13. A common carrier is responaiblo for tlie nafoty of the goods 
iiiLrualod to him in all evotits, except when loss or injury arises 
from the act of God or the King’s enemies (a). He is therefore 
liable even where he is overwhelmed and robbed by an irresistible 
number of persons (6). lie is an insurer of tho safety of tho goods 
against overytliing nxtranoons which may causo Joss or injury 
except the act of Ciod or tho King’s enemies (c). 

This responsibility as an insurer is imposed upon a common 
carrior by tho custom of tho realm, and is iudopoudent of tho con¬ 
tract between him and the owner of the goods (d). Failure on the 
part of the carrier to doHvor the goods safely is a breach of a duty 
placed upon him by tho common law; and therefore an action of tort 
lies against him for such breach, the owner not being bound to 
prove any contract (c). 

A common carrier is liable for loss or injury, without any negli¬ 
gence on his part, caused wholly by tho negligence of other persons 
over whom ho has no control; as whore tho carrier’s barge runs 
against an anchor wrongfully left in the water by a stranger (/), or 
where tho goods which he is carrying are destroyed by accidental 
fire (si) or by rats (/i), or where they are stolen from him, even 
though takou by force (<). 

14. A carrior is not, however, Hablo for loss or injury caused 
by the act or omis.sio:i of the consignor himself (/r), or by the act of 
a third party, brought about by the consignor (/). And whore the 
consignor deliberately deceives the carrier as to the nature of the 
goods, so as to obtain their carriage at a lower rate, the carrier only 
incurs such liability as he would have been under, if tho goods had 
boon such as they were represented to be {m). 


(a) Morse v. Slue (1672), 1 Veut. 190, 268; Cogi/s v. Umiard (1706), 2 Ld. 
Eaym. 909. 

(b) lUd, ; Fartuanl v. I'itiard (1786), 1 Term Eop. 27, 64. 

(c) Ihilc V. Hall (1700), 1 WiU. 281; Trent Faviijutim Proprietore r. Wood 
(1785), 3 Rfli). 127; Couington y. Wtllan (1819), Oow, 115; Brooke v. Phltwick 
(1827), 4 IJing. 218; JtUty v. Home (1828), 5 Bing. 217 ; Brind v. Bale (1837), 
8 0. & r. 207. 

(<l) Forimrd v. Pittordf supra, at p. 33; ttUeg v. Horne, eupra. 

(e) Pozzi T. Shiptoii (1838), 8 Ad. & M. 063. The question whether aa ootion 
ie one of contract or of tort is still of iinportanoe in regard to remitting actions 
to the couuty courts, and with regard to costs. See County Courts Act, 1888 
(51 & 52 Met c. 4.3), sa- 66, 66, 116, and County Courts Act, 1903 (3 Edw. 7, 
0 . 42), H. 3 ; E. S. C., Ord. 66, r. 12; and boo titlo Actiok, Yol. 1., p. 48. If the 
plaintiff must rely upon a contract, then the action is one of contra^; but if he 
can |»uvo a bmeh of duty arising at common law without reference to the terms 
of any contract, then the action is one of tort {Turner v. StaHibrass, [1898] 1 
Q. B. 36). See also Ponii/ex v. Midland Mail, Co. (1877), 3 Q. B. B. 28; KeUu v. 
Metropolitan SaU. Co., [1895] 1 Q. B. 944. 

{/) Trent Navigation Proprietore y.,Woud, eupra, 

[g) Forward v. Pittard, aapru; Thorogood v. Moirah (1819), Gow, 105; 
Covington r, Willan, at^pra, 

! A) Daley. Halt, ei^pra; Zm/arotti-w, Drury (1852), 8 Each. 166. 

»] See note (5), supra; Barday v. Oana (1784), 3 Doug. 389. 

5) See p. 16, post. « 

(f) Sutterworth v. Brownlov (1865), 19 C. B. (ir. S.) 409. 

(m) y» Poynier (1789), 4 Burr. 2299j; Dradley v. ITaferAouM |[i828) 
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If she earlier asks no questions as to the contents of a parcel, no 
information need in general be given; but if be asks questions, and The 
the owner of the goods answers falsely, to the prejudice of l^e Contract at 
carrier, the owner is guilty of fraud, and the carrier is not bound by Common 
his contract (n). ^ 

If the owner agrees with the carrier that he himself will protect AgrMime&t 
the goods, the carrier is excused from liability (o); but the fact that that owner 
the owner accompanies the goods to watch over them does not of !^J*"***®*' 
itself furnish any excuse (jO* 

15. With regard to the excepted perils, the carrier must use all Duty na 
reasonable care, skill, and diligence to fl^oid thoir consequences; and 
if damage occurs which is attributable to a broach of this duty, he porfiS, 
is liable (q). 

The carrier is not responsible for the consequences of an act of Act of Ood, 
God(r); but where goods are injured by such an extraordinary 
occurrence, the carrier is none the less liable for the damage, if any 
negligence of his has contributed to that damage {«). Nor is he 
excused where the injury would not have happened but for the 
intervention of some other person (#). 

To avoid the consequences of an act of God the carrier must take 
all reasonable means to protect the goods; hut he is not bound to 
make extraordinary efforts (a). The act of God is no excuse iinloss 
it was the immediate cause of the damage; and so where a great 
storm shifted a bank at tho entrance to a harbour, and some tinu) 
afterwards a vessel was injured by lying on this hank, the carrier 
was held liable for consequent injury to the goods which wore being 
carried (5). 

That the in jury was caused by the King’s enemies is also an excuse; King’* 
but if the carrier’s vessel or other vehicle fall into the hands of tho 
enemy because of the carrier’s negligence, he i*-* not protected {<•). 

3 0. & P. 318; M*Came v. London and North WaUm Jiail. Ci>. (1861), 7 
H. & N. 477. 

(n) Walker ▼. t/oc/won (1842), 10 M. & W. 101; Titchburne v. IlViifc (1618), 

1 Stra. 145. 

( 0 ) East India Co. v. ruUm (1720), 2 Stra. >690; Brind v. Dah (1837), 8 
0. & P. 207. 

(jfl) RohiMon V. Dunmore (1801), 2 Bos. A I*. 416. 

(fl) &ilt ▼. Manchtater, SheJ/ield, and Lincolnahire Bail. Co. (1873), L. B. $ 
a B. 186. 

(r) Nugent V. Smith 1 C. P. D. 423; Cogga v. Bernard (1703), 2 Ld. 

Baym. 009, 918; 1 Smith, L. C., lUh cd., 172, IB,'), 211; Jiriddm v. Great 
Northern Bail. Co. (1868), 28 L. J. (bx.) 51; Forward v. Pittard (1786), 1 T«rm 
Bep. 27 ; Lhyd v. Ouibert (1865), L. B. 1 B. 115, jer W 11 .LKS, J., at p. 121. 

{$) Amies' r. Stevens (1718), 1 Stra. 127; Siordet v. Hall (1828), 4 Bmg. 607 { 

Forward ▼. Pittard^ enj^a. 

It) Oakley v. Portsmouth Steam Packet Co. (1856), 11 Exch. 618. 

(a) Briddon ▼. Great Northern Bail. \}o, (1858), 28 L.^J. {kx.) 51. In that caw 
a nuiway was blocked by an ezlaaordinary foil of anov, and the railway com> 
paay made very great enorta and wnt tp great expeu^ to get it« paaeenger 
tr atna through; but, aiihough acting reaaonably, it did not make the *nme 
efforts or go to the same expweo to eo^cate a train loaded wHb the plaintiff 
cattle, which were inj^ored by kmg expoaure and cold, and it was held that it 
was not liable. « 

(i) Bmdh T. Shmierd (1795), reported in Abbott on Hipping, 14th ed., p. 5TH. 

(c) Phmpe V. Clark (1857), 2 C. B. (w. a.) 166, fer WiLUW. J., at p. 161; , 

T. Kimnard (1870), 12 Wallace (Su^eme Court 264. 
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16. A carrier is generally an insurer against harm occarring 
from the outside which no care on his part can avert; but no insurer 
is liable for loss which is brought about, not by adventitious causes, 
but by something incidental to the nature of the thing carried (d). 
A carrier therefore is not responsible for harm which arises to the 
goods from anything inherent in their own nature, over which he 
has no control and against which he cannot guard (e). Thus, 
although bound to make all reasonable provision against the 
ordinary and natural uurnliness of animals carried, he is not liable 
if injury occurs through what may be called “ inherent vice ” or 
“ proper vice ” in the animal, or restiveness on the part of the animal 
of an extraordinary kind (/). 

Where there is an inherent defect in the thing carried, which is 
developed by the act of being carried in the ordinary, way without 
any negligence on the carrier’s part, the carrier is not responsible (g). 
And where perishable goods of a soft nature, like fruit, are damaged 
entirely by their own weight and the shaking which is a neces¬ 
sary incident of the act of carriage, without any negligence on 
the part of the carrier, the carrier is not liable (ft). But the 
carrier is liable where the injury could have been avoided by 
reasonable care on his part. Thus, fruit and such like goods, 
which necessarily require ventilation or other reasonable treat¬ 
ment while in transit, should be ventilated or otherwise reason¬ 
ably treated (i). The carrier is also bound at his peril to supply a 


Vi) Blower v. Qrmt Westent Bail, Co, (1872), L. E. 7 0. P. 655. 

’c) Nugent v. Smith (1876), 1 C. P. l). 423, •per CoCKBtjlilf, O.J., at p. 438; 
ilroji V. Maitland (1856), 6 E. & B. 470; Hntckineon v. Ouion (1858), 5 
0. B. (n. 8.) 149. Compare Bull v. Bohism (1854), 10 Kxch. 342. 

(/) Blu-mer v. Ureat Western Bail, Co,, supra. In this case the following 
etaimnent of the law by Story _ was said by WllXES, J. (at p. 663), to be 
accurate: “ Although the rule is thus laid down in general terms at the 
common law that tho ciirricr is responsible for all losses not occasioned by the 
act of Qod, or of tho King's ouemios, yet it is to be understood in all cases that 
the rule does not cover any losses, not within the exception, which arise from the 
ordinary wear and tear and chafing of tho g^s in the course of their trans- 
jiortation, or from their ordinary loss, deterioration in quantity or quality, in 
tho coiurse of the voyage, or from thoir inherent natural infirmity and tendency 
to damage, or which arise from the personal negloct or wrong or misconduct of 
the owner or shipper thereof. Thus, for example, tho oarrier is not liable for 
any loss or damage from the ordinary decay or deterioration of oranges or other 
fniits in tho course of the voyage from their inherent infirmity or nature, or 
fnnn tho ordinary diminution or evaporation of liquids, or the orainary leakage 
from tiie casks in which the liquors are put, in the cour^ of the voyage, or 
from the spontaneous combustion of goods, or from their tendency to offer- 
vesoeuoe or acidity, or from their not being properly put up and packed by the 
Wner or shipper, for tho carrier's implied obligations do not extend to sui^ 
oases " (8t(tty on Bailment, 492 a). See alsp KendaU v. London and South Western 
Btiil. Co, (1872), li. E. 7 Exch. 373. 

(y) /.niter v. Lancashire and Yorkshire Sail. Co., [1003] 1 K B. 878: “tHie 
inherent unfitness for the carriage contemplated, although not known to either 
party, is inherent Vice within the meaning of the exception that has been 
estaMished by the decided oases” {per CuAKifEi. 1 ., J., at p. 881). In Hudson 
y. Barmdale (1857), 2 H. & N. 575,'a carrier was held not liable for liquor lost 
in tranmt through leakage due to a defect in the cask. 

(A) KendCdl v. London and South Western Bail. Vo,, supra, per Bbakwxu., B., 
•at p. 377. 

(t) Dovidiun V. Owynne (ISIO), 12 East, 381. 



11 


Part ll.—CJ ommon Carriiers. 

vehicle which is sound and reasonably ht for the carriage of the 
goods (/c). 

17 > The duties and liability of a carrier do not begin until ho 
has accepted the goods for carriage, either personally, or by his agent 
or servant with authority to accept them (1). If the carrier, by the 
usual coarse of his business, recognises a certain ])luce as a receiving 
office, he is responsible as carrier for the goods from the time they 
are delivered at that place (m). And if he allows a person to 
receive goods for him in order to be carried by him, he is reH].)onsible 
for the goods from the time they ore delivered to such person, even 
though such person is not paid for receiving (n). If a servant of 
the carrier, who is not authorised to receive goods for carriage by 
his employer, does in fact receive them, the carrier is not bound 
by his servant’s unauthorised act (o). 

With regard to the luggage of passengers, the liability of the 
carrier begins from the moment when such luggage is handed to 
a servant of the carrier for the purposes of the journey, provided 
it is not BO handed to such servant an unreasonably long time before 
the journey is to commence (p). 

18 . Having once accepted the goods for carriage, it becomes the 
duty of the carrier not only to carry safely, but also to deliver safely 
at the place to which the goods are directed (j). His liability ends 
only where there has been delivery, actual or constructive (r), 

19 . ^Yhcthor the goods should be deli rered to the consignee at 
his house, or at the station or office of the carrier, at the termination 
of the journey, depends on agreement, and on the usual course of 
business (s). If the goods are delivered at the house to which they 
are addressed, the carrier has done all ho cou^racted to do; and 
the mere fact that he delivers to some other person than the con* 
signee at that house is no proof of a breach of duty on his part (t). 
But he delivers at any other place, to any person other than the 


Bam, 1 . 
The 

Contract at 
Common 
Law. 

Commence* 
ment of 
oarrier’e 
liabiUtj. 


Liability 

coutinuee 

ilellveiy. 


Piece of 
delivery. 


(k) Lyon V. MdU (1804), b East, 428; Amies v. fitesens {17im, 1 Stra. 127; 
McManus t. Lancashire and Yorkshire Rail. Co. (1850), 4 II. & H. 327. 

(l) Lovdt ▼. Udtbe (1691), 2 Show. 427, 428; Cobhan v. Downe (1803), G Esp. 
41: Boehm v. Combe (l813), 2 M. & S. 172; liuckman v. Levi (1813), 3 Gamp. 
414; Leiyhy. Smith (182G), 1 0. & F. 638. 

(m) Coleptmper v. Good (1832), 5 0. & P. 380. 

(n) SwrrM t. North (1847), 2 Car. & Eir. 680. 

(o) Slim T. Great Northern Rail. Co. (18G4), 14 C. B. 647. 

(p) Great Wedem Rail. Go. r, Buom (1886), 13 Apj). Coe. 31. See p, 42, 
poet, 

(q) Duffy. Budd(1822), 3 Brod. & Bipg. 177; Chapman r. Great fVestern Rail. 
Oo'tisSO), 5 Q. B. D. 278. 

(i^ Skep^d V. Bristol and Exeter RaiL Co. (1868), L. B. 3 Ezch. 180. In 
Chapman v. Great Western RaiL Co., supra, it waa pointed out by CooKVmux, C.3. 
(at p. 281), that the liability oS the earner mnet nsnally extend o^ona ae well as 
precede tne actnal period of transit. Fint, tiiere is usually an interval between 
the receipt of the goodaand tbeir departure; next, there is the tune which in most 
casea mim neoeemnly utervene brtween ^ arrival of the goods at the place of 
destination and the o^very to the consignee. * 

^6^1^ (1773), 2 Wm. BL 916; Btorr Crowley (1823), 

(#} WSetm T. M^Lvor (1670), L. B. 6 Exch. 3<h 
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eoll.iignee, at birt peril (a). Wliere the goods are addressed to a 
jjIhco beyond tlie Bj)hor6 of the can ier’a buKiness, so that from a 
coi tuin point bo iiiii.st forward tliiiiu by another carrier, he is 
ros])ousiblo for tlio goods for the whole journey, unless he limits 
bis liability by agreement (b). 

Where delivery is to bo effected at the station or office of the 
carrier, it is ordinarily the duty of the carrier to give notice to the 
consignee of the arrival of the goods (r). But it must depend on 
circumstances whether this duty arises, for oltou siioh notice i.s 
not required, or it may he iinpossiblo to give it, as where goods are 
addressed to a railway station “ to ho loffc till called for "(d). . 

Wljcre Ifio carrier is not liound to deliver nt the house of the 
consignee, liis liability as carrier ceases when ho has brought the* 
goods to tlu) station of destination, and given the consignee notice 
of arrival, and allowed the consignee a reasonable time in which to 
remove the goods (^'). A reasonable time, however, must always 
he allowed for the removal (/). What that time is must depend on 
the circurastaiiCGS of each case, but the consignee caiiuot, for his 
own convenience, or by his own laches, prolong the liability of the 
carrier as such {(f). 

20. If the consignee is not found at the address given, the liability 
of the carrier, as such, ceases {h). It ceases also if the goods are 
refused by the Oonsignee when tendered {/). 

There is no rule that where the goods are refused by the con¬ 
signee the carrier must give notice of such refusal to the consignor; 
but the carrier should do what is reasonable in the circumstances {k). 
Wlici'e the goods are refused because the consignee is not prepared 
to pay the carriage demanded, the goods should not he returned at 
once to the place of departure, but should be kept at the place of 
destination for a reasonable time (/). 

21. As soon as the liability of the carrier, as such, has come to 
an end, his liability as warehouseman begins (at). As warehouseman 


{a) Siqthrvsm v. Hart (1828), 4 Ling. 476; Uuare ▼. Ortat IFesiem Itail. Co. 
(1877), :17 h. T. 186, 

(i») llifde V. Trent and Mersey Nav^ation Co. (1793), 6 T«rm !Rep. 38!); 
champ V. Lancaster and PreUon Junction Bail. Cb.J[^1841), 8 M. & W. 421; Machti 
V. Loudmi and South Western Bail, Co. (1848), 2 Exch. 413; Shepiterd Y, BritAol 
and Exeter Bail, Co. (1868), L. A. 3 Exch. 189. 

(c) Bourne v. GatUJfe (1841), 8 Mao. & G. 643; Neston Colliery Co, T. London 
and Nartk Western BaiL Oo. (1883), 4 Av. & Oan. Tr. Caa. 237. 

(d) Chapman t. Creed Western Bad. Co. (1880), 3 Q. B. D. 278. 

(«) Y. Lancashire and Yorkshin Bail. Co. (1873), L. A. 10 Q. B. 236; 

Bradshaw Y. Irish North Wedem Bad. Cfo. (1873), I. A. 7 0. L. 232. 

‘ (/) Bhapherd y. Bristol and Exeter BaU, Co., supra; Patscheider y. Great 
Western Bail. Oo. (1878), 3 Ex. 1). 138; Bourne y. Qedliffe, supra, 
a) Clatfhnun y. Oreat Wedem Bail, Oo., supra, 
h) Stephenson Y. Bdrt (1828), 4 Bing. 476. 

W Heugh v. London and Norik Wedern Bad, CSi>._(1870), L. B. 6 Extdi. 81; 
Snason y. Baxendale (IS61), 2 H. 373; Chroat Wodera Bail. Oo, y. Orouek 
(1838), 3 H. & K. 183; 8^rr y. Qrowley (1623), M'Cn« & Yo. 

i h) ffudson T. Baxendale, supra. 

Z) Chreat Western Bad. Oo. Y. Orowh, supra. 

m) Be Jfshh (1818), 8 Taont 443; Bourne r, QoUiffe, supra; Oaims y. 
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he is liable for negligence, and is bound to take propei: i‘are Of the 1- 

^oods and to adopt reasonable means of protecting them, but he The 
is not an insm'er (a). In providing for the safety and presenratios Contract at 
of the goods, the carrier may incur reasonable expenses, and can Cwninon 
recover such expenses from the owner (o). But where the carrier 
exercises his lien upon the goods for unpaid carriage, he is not 
entitled to charge for warehousing (;»). 

^ 22. Whilst go^s are in transit, the owner of the goods has the AlterkUos ot 
right at any period of the transit to countermand the directions ^Mtination 
given to the carrier, and to demand delh-ery of the goods in accord- 
ance with his own fresh instructions (r/). In the absence of any 
notice to tho contrary, the carrier is justified in assuming that the 
consignee is the owner of the goods, and that tho consignor is 
his agent to contract with the carrier (r). Subject to such notice, 
the carrier may deliver the goods at any place required by the 
consignee; and the contract of tho carrier is to deliver at the place 
of address, unless the consignee otherwise requires («). 

A common carrier is bound to deliver the goods to the right UitdeliTefT. 
person, and is liable to an action for misfeasance if he delivers them 
to anyone else (t). As long as he deals with the goods merely as 
a carrier in the ordinary coarse of his business he is under no 
liability for conversion of the goods, for he is hound to curry goods 
delivered to him for carriage; but if a demand for the goods be 
made by one who has a right to demand them, and the carrier 
refuses to deliver them to him on the ground that they belong to 
a third party, an action lies against the carrier (a). If the carrier 
delivers goods in the ordinary course without notice that the con¬ 
signee is not entitled to them, he is under no liability ; and if ho 

Jtoh'nB (1841), 8 M. & W. 268; Heuyh v. Loudon and North Wtslern Hail, Co. 

•(1870), L. B. 6 Excb. 61; Ortat Wekitrn Rail. Co. T. ' 'romh (1868), 3 H. & N. 

183 ; Chapman ▼. Great Western Rail. Co. (1880), B U. B. l). 278 See title 
BaiuikM', Yul. I., pp. 643, et sea. 

(n) MUchdl v. Laiuashire and Yorkshire Rail. Co, (1876), L. B. 10 Q. B. 256; 

Giles V. Taff Vale Rail. (7o. (1863), 2 E. & B. 823; Garside ▼. Trent Navigation 
Promrielors (1702), 4 Term Bep. 681. ■, 

(^ Great Northem Rail. Co. v. Swoffiehl (1874), L. B. 9 Exch. 132. A railway 
oompany ia not obliged to keep goods ufc tbe station of destiiiatioo beyond a 
reasonable time without poyment {London and North Western RaU. Co. v. Crooke 
di Co. (1904), 20 T. L. B. 606). 

I 'p) Somes r. British Empire Shipping Co. (18G0), 8 H. L. (^a. 338. 

I'y) Simtthorn v. Sonth Siajordshtre Rail. Co. (1863), 8 Exch. 341. 
i V) Cork DistiUeries Co. v. Great Southern and Western Rail. Co. {Irdand) (1874), 

L. B. 7 H. L. 269. 

(«) Ihid.; London and North Western Rail. Co. v. Bartlett (1861), 7 H. A N. 400. * 

(<j Stephenson v. Zfart (1828), 4 Bing. 476. The *'right person” moans the 
consignee provided the goods are delivered to him in the ordinary course of 
boainese without notice to the carrier that he is not entitlod, or a person who 
a right to the possearion of the goods* See iPKean v. M'lvor (1870), L. B. 

6 Exch. 36. In that case BBAMwmA.,B., said (at p. 41): “1 assiunethat a mis¬ 
delivery would have been a ooDy 0 i»ioii.V But after the liability of the carrier 
as studi hae come to an end, and he is in the position of an involuntary Ixiilee 
«f the goods, his liability for delivwy to agrrong person wiU depend on whether 
he ie gnilty of negUosnoe {Heugh v. London ana North Western Rail. Co., supra). 

(u) Oreenway v. Fisher (1824), I C. A P. 190, 102. See Fovder v. fUAUus , 

(1872),'L. B. 7 a R 616, et p. 633; HiMim v. AWfer <1876), L. B. 7 H. L. 767, 

•t p. 800; Caum v. SpanUat (1844), 7 Han. ft Q. 903, 
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delivers the goods on demand, out of the ordinary course, to one 
who is entitled to the possession of them, he is under no liability (r)* 
If the goods are demanded, the carrier may give a qualified refuc^l, 
80 as to have a reasonable opportunity of acquainting himself with 
the facts of the case (u>). If, however, ho absolutely refuses to 
comply with the demand, then the right of property may be tried 
in an action against him; but he is entitled to interplead (x). If 
he interpleads and claims no inlerost in the goods other than for 
his costs and charges, an order iiisy he made that his costs and 
charges be paid on his dealiyg with the goods as the court directs Q/). 

23. If a carrier makes a contract with a consignor excepting 
some risks, he nevertheless remains liable as a common carrier 
for all risks not so excepted (^). 

24. If a carrier insures the goods carried, whether he does so on 
his own account or as agent for tiie owner, ho does not by so insuring 
limit his liability, hut remains himself liable (a). 

25. Where any directions aro given to the carrier, at the time of 
the delivery of tho goods to him, as to the mode of dealing with the 
goods, and the carrier assents to such directions, he is bound 
to obey thorn, and is liable for any loss which occurs through dis¬ 
regarding thorn (fv). 

.^B<^£aT. 3.—Duty to delimr in lifusomble Time, 

26. In (t^ absenco of any express contract as to the time of 
delivery oi goods, a carrier is only bound to deliver within a 
reasonable time (o). 

A reasonable time means the time within which by due diligence 
delivery can bo ollected; and therefore the carrier is not liable for 
the consequences of delay not due to any negligence on his part (d). 
He is bound to carry the goods by the ordinary route by which he 
professes to carry, and is therefore liable for damages for delay 
caused by unnecessary deviutiem from that route (e). If delay in 


(») Hheridan v. Nm Quay Co. (1858), 4 0. B, (if. s.) 018. 

(w) Let. V. RoUmon and Bayet (1850), 18 C. B. 599. 

(x) Wilam v. Anderton (1830), 1 B. & Ad. 450. 

\y) B. S. 0.j^0rd. 57, r. 2 (a); De JtuthichUd Frera v. Moniton, Kekeunch nfe Co. 
(1890), 24 Q. B. D. 760. See title iRTSapiiKADEU. 

{«) Sutton <b Co. V. Ciceri A Co. (1890), 15 App. Cos. 144; Price tfc Co. v. Union 
Lighterage Co., [1904] 1 K. B. 412. See p. 10, jmt. 

(a) HiUj. Scott, [1895] 2 Q. B. 713, C. A. 

(5) Striker v. Horlock (1822), 1 Bing. 34. In an Amerioan (»se {ffaeiingi 
V. Pepper (1831). 11 Fiokeriiig, 41) a carrier was held liable for tho consequence of 
disregftfding a direction to carry a parcel *' this side up ”; bat it was said that 
he oottld have refused to accept the porodf with this diiecrion. 

(c) Bapkad V. Pidi/ord (1843), 5 Man. & O. 551 ; Taylor ▼. Great Northern 
Bail. Co.‘(1866}, L. H. 1 C. P. 385; v. Londm aud North ircatont Aai7. Cb.. 
(1863).4B. &S. 6Q. This is term engrafted by legal implication upon a 
promise or duty to deliver generally '* {Raphael v. Pick/ord, aupra, per Tnmai:., 
D. J., at p. 558). 

(«Q Taylor y. Great Northern RaH.jCld., lupra ; ffawea Son y. South Eaetern 
Bail. Co. (1885), 52 L. T. 514; NiehoiU y. North Eaetern Bail Co. (1888), 69 
Ij. T» 13^ • 

(s) Halee y, London ofid North Western Bail. Co., supra; MaUelt 4. Great 
EaeUm Rati. Co., [1899] 1 Q. B. 309. 
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the delivery of goods has arisen from the fact that the carrier has 
not dealt with them in the ordinary way of his business, this 
fact, if unexplained, affords evidence of unreasonable delay (/). 

The fact that a train arrives at its destination a long time after 
the honr at which it is advertised to arrive is evidence of negligence, 
calling for explanation on the part of the railway company (. 9 ). 
But a contract to carry goods by a train which ordinarily arrives at 
a certain hour is not a contract to deliver the goods at that hour (h). 

The duty of the carrier is to carry without delay with reference 
to all the circumstances; and therefore, where an accident causing 
delay occurs from circumstances quite ootsido the carrier's control, 
although bound to act reasonably, he is not bound to make extra¬ 
ordinary efforts, or incur extraordinary expense, to avoid the 
consequences of such delay (i). 

Where the carrier is exempted by contract from liability for delay, 
such contract gives protection only where delay occurs in the per¬ 
formance of the contract. It affords no protection against delay 
caused by the carrier doing something wholly at variance with the 
contract (k). 


Srot. 1. 
The 

Coutraetat 

CkNomon 

Law. 


Sud-Sect. 4 .—VariatumB n/ Common Law Contract, 

27. A consignor of goods is not entitled to claim coinpousation 
from the carrier for any loss of, or injury to, the goods caused hy 
liis own fault, without any negligence on ihe part of the carrier (f). noRiigenee. 

Thus, altliongh a common carrier is an insurer, it is a eon-'''a(f«f(inot 
dition ])recedent to his liahility that the goods, if liable to be 
injured unle.s 8 carefully and proiierly packed, should 1)6 so packed (m). 

The carrier is not liable for injury to goods due to improper 
packing (n ); and where goods are daniaged in transit, and part of 
the daiuage can bo ascribed to improper packing, such part is not 
recoverable from tho carrier (n). 

In some cases a carrier is justified in refu; Ing goods on the Refwlol 
ground that they are carelessly and improperly packed ; but there 
is no general nile that every parcel not correctly packed may l)e psikedT ‘ 


//S JVren v. KaBtern C<nintii'B Rail, (ISoU), I li. T. 5 ; Rayc v. Great Northern 
Rail, Co. 0 / Ireland (1868), I. H. 2 C. L. 

(k) UobertB v. Midland Rail. Co. (1877), 2d 

^) Lardy. Midland Rail. Co. (1867), L. I*. , l 1 \ 

(V Briddon y. Great Northern Rail. Co. (1858). 28 h. J. (ex.) 51 (sen note (a), 
p. 9, ante). There itwM held that the railway com^^ny 


p. 9, anie}, »t> wan un.u W.W .......—J --r- j - - - 

make the same great efforts, or incur the same expense, to get cattle for¬ 
warded which it md in order to got passenger traffic forwarded. . 

(i) Maim y. Great Eastern Rail. Co., fl899] 1 Q. 13.309. The proposition m 
tho text i» bas^ upon the ^^gment of the court in this case, and it is subinittM 
that it is an accurate statement of tha law. But wh^her the law, as steted, 
justified the actual decision nprm the facts of the case is doubtful. 8«o foster 

(D TaRey y. Great Wesicrti I^l. Co. (1870), L. E. 6 C. P. 44, per WlLLW, J., 
at p. 52; Lrlfmr y. South Eastern Bail. (1876), JM L. T. 67 ; •Bradley y. Water, 
house (1828), 3 C. & P. 318. _ 

(m) Hart y. Baxendale (186«). 18 L, T. 390, 391. , „ ™ n t 

(n) Cox y. London and Nwih Western Bait. Oo. (1862), 3 P. & ^ 77 ;^Barhojir 
y.^uth Eastern Bait, supra; Baldwin y. London, Chatham, and Dover Bait. Co. 

{fi)^Higginbkham y. Great Northern Rail. Oo. (1861), 2 P, ft P 796, 
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rejected (p). If the goods are imperfectly packed, but the imper¬ 
fection is obvious to the carrier when he receives the goods, and be 
receives them without objection, he is not excused for any con¬ 
sequent damage (q). If a defect in the packing, from which 
damage is likely to occur, is discovered by the carrier on the journey, 
he should take reasonable means to arrest loss or deterioration 
therefrom (r); and if the defect be discovered in time to prevent 
the forwarding of the goods, they should not be forwarded in such 
condition (s). 

Again, it is the duty of the consignor to address the goods with an 
address sufficient to enabl# the carrier to find the Intended place 
of delivery readily; and the carrier is not responsible for loss or 
delay due to an imperfect address (0- But if the carrier chooses*to 
accept goods wliich bear no label, he is not excused from liability if 
the goods are lost on this account (a). 

28. The liability of the carrier for loss, injury, or delay in respect 
to the goods carried may be varied by contract (b). Such contract 
may be implied from conduct; but whether it is to be implied is 
a question of fact for a jury (c). The liability of the carrier at 
common law continues, except in so far as it is so varied; and 
where the contract exempts the carrier fj om some risks, he remains 
liable to all risks which are not excepted (d). A special contract 
with a carrier may, like other contracts, be vitiated by fraud; it 
may bo vitiated, for example, by some deception practised upon the 
carrier (c). 

The common law liability of tbe carrier cannot be varied by any 
publio notice given by him, but may be varied i)y special contract 
with the consignor in relation to the goods carried (/). 


(p) Munater v. South Enatern Itail, Co. (1858), 4 0. B. (n. s.) 676. 

Iq) Stunrt t. CrawUtif (1618), 2 Stark. 323; Riehardam v. Jforth liaaiem Rail. 
Co. (1872), L. E. 7 C. 75. 

(r) Rtrk v. Kvana (1812), 16 Hast, 244; Notara v. ITenderaon (1872), L, E. 7 
Q. B 225 

(*) Cox V, London and North Weatem Rail. Co. (1862), 3 F. & P. 77. 

(<) CaMtnnau Rail. Co. v. Hunter <fc Co. (1858), 20 Dunl. (Ct of Sess.) 1097; 
TT’t/M'am H’tlsan A Co, t. Scott (1797), Hume, 302; Bradley •e. Duniptue (1861), 
7 U. A N. 200. In Caledonian Rail. Co. y, //unter, aupra, tbe consignor 
delivered to the railway company at Glasgow a parcel labelled to a person at 
“ Sudbury.” There are several places in England of that name; and the 
railway company, having no further directions, sent thejuircel to Sudbury in 
Derbyebire. In fact, it was intended for Sudbury in Suffolk. A considerable 
delay in ^^very was the consequence of the imperfect address; and it was heM 
that the railway company was not liable in damages tor this delay. 

(a) Campbell y. Caledonian Rail. do. (1852), 14 Dunl. (Ct. of Bess.) 
806. 


(5) 8ee Sai/e y. Warrant (1675), L. ET. 10 Exch. 358. This proposition does 
not seem to have ever been quesbonod. For form of consignment note for use 
by common carriers other than railway or canal companies, see Eaey^paadia 
of Forms, Vol nL, p. 199. 

(r) Edwtrda y. Sherratt (1801), 1 East, 604. 

(a) SvMon ifc Co. v. Ciaeri A Co. (1890), 15 App. Ose. 144; Price Ch. t. Union 
LiyMerage. [19041 1 K. B, 412^ Jiml y. Devon Rail, Co* (1864), 11 

L. T. 184< Pmipa y. Clark (1857); 5 C. B. (tr. a.) 156. 

(«) Tf’ortw V. Jachaou (184^, 10 M. & AV. 161. 

(/) Oamers Act, 1839 (1 WEl. 4, c. 68), as. 4,6. See p. 26, paO, * 
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With regard to carriers other than railway or canal com- Ssot. i. 
[Aniee, this special contract need not be in writing, nor signed by ^Qm 

the consignor; but if the terms of the contract are contained in Ooatni^at 

any ticket or document delivered to the consignor, such terms are Cmmom 

not binding without the assent thereto of the consignor, which zS!!.' 

assent may either be express, or implied from the fact that the Format 
terms were sufficiently brought to his notice (p). Bpsebil 

Railway and canal companies can only limit their liability for loss 
of, or injury to, goods by negligence in the receiving, forwarding, or 
delivering thereof, by a contract in writing, signed by the consignor, 
the conditions of which with respect to the receiving, forwarding, 
and delivering of the goods are adjudged to be just and reasonable (A)i 
blit this provision only applies whore negligence is proved (i). 

Sttb~Seot. fi .—Matsun of Damages, 

29. Where goods are entirely destroyed or lost by a common I.om of good*, 
carrier, the measure of the damages recoverable (j) against the carrier 

is the value of the property losti/c). As to goods dealt with in 
the way of trade, the owner is entitled to the value of such gviods, 
at the place to which they were consigned (/). If there is a market 
for that description of goods at such place, the damages are the 
market value of the goods there at the time when they ought to 
have been delivered; but if there is no market, then the damages 
are the cost price of the goods, together with the expenses of 
carriage, and such profits as might reasonably bo expected to 
made in the ordinary course of kusiness (m). If the consignor has 
declared the value of the goods before carriage, be is hound by such 
declaration, and is estopped from giving evidence that the goods 
have any higher value (n). 

30 . Where injoiy is caused by delay in the delivery of the goods, Delay, 
such damages are recoverable from the carrifT as may fairly and 
reasonably be considered as arising in the ordin.iry and usual course 

of things from the carrier’s breach of duty, or such as may reasonably 
be supposed to have been in the contemplation of both parties as a 
probable consequence of the delay in the circumstances as known 
to both (o). 

{g\ Hwderson v. Stevenson (1875), L. B. 2 Be. & Div. 470; Harris v. Great 
Weftem Bail, Co. (1876), 1 Q. R D. 515. Seo p. 54, ^vist, 

(5) Bftilway and Canal Truffle Act, 1854 (17 & 18 Yict. e. 31), a. 7; Pedt v. 

Norik Staffoiwhire BaH, Co. (1863), 10 H. L. Caa 473. Son pp. 27 et seg., post. 

(t) DwSeham Brutkers v. Great Western Bail. Co. (1890), 80 L. T. 774. 

(j) For tim general principles as to measure of damages, see tiUe Ramaoes. 

(k) Crouch v. London and Norik Western Bail. Co. (1M9), 2 Car. & Kir. 789; 

Biiet/ r. Home (1628), 5 Bing. 217, 222. Where goods are so badly injured in 
transit as not to be easily’ repaired, owner may reject them, and the carrier 
is liable for their full value {Dids v. East Ooaet BaUwttys (1901), 4 F. (Ct. of 
6eaa) 178), 

(l) Siee V. Baaeendale (1861), 7 H. ft K. 1)6. 

(m) (yffanJan ▼. Great Western Batt. (1665), 6 B, ft 8 . 48/. 

(«) M'Ounee v. London and Nosik Westerrt Rail. Co, (1864), 3 H. ft C, 343, 

Oh.; Biley v. Some, supra. 

(e) Hadteif v. Baaeendale (1854), 6 Exon, 341; Home v, Mi^omd Bait. Vc, 

(1873), R B. 8 0. F. 131; Simpson r. London and North W^terii Bail, Co, 

(1876),’1 a. B. R. 27C 
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CarrieiIs. 


Bicot. I. 
The 

Contract at 
Common 
Law. 

i)ainaK(« 
increased bj 
notice of 
special 
purpose. 


Depreciation 
by delay. 


When the consignor specially brings to the notice of the carrier 
the object with which he is sending the goods, or circamstonces are 
brought to the knowledge of the carrier from which that object 
ought reasonably to be inferred, so that the object may fairly be 
taken to have licen in the contemplation of the carrier, damages 
which are the natural consequences of the failure of that object are 
recoverable (jj). 

In some circumstances extremely heavy losses may be the 
natural consequences of delay, losses out of all proportion to the 
profit made by the carrier; but it is doubtful to what extent a 
carrier to whom notice of si)ch circumstances is brought is justified 
in refusing to accept liability arising therefrom (q). An agree¬ 
ment by the carrier to be liable for more than the ordinary 
amount of damages cannot, however, be implied from the mere 
fact that the goods were received by him with notice of extra¬ 
ordinary circumstances (r). Thus a notice, written upon a label, 
that the goods are being sent with a special object, is not suffi¬ 
cient of itself to bring such object to the knowledge of the 
carrier («). 

31. An ordinary consequence of delay is a diminution in value; 
and therefore the difierence between the value of the goods when 
they ought to have been delivered and their value at the actual 
time of delivery may as a rule be recovered (0. Accordingly, when 
there is a regular market for the goods, and tite price falls in this 
interval of time, the difference between the market price at the time 
of actual delivery and the market price at the time when the goods 
ought to have been delivered is recoverable as damages (a). Where 


(p) SimpBim V. Lonihn and North Western Jin it. Co. (1876) S Q. B. D. 274, per 
COCKIU'KN. C.J., nt p. 277 ; The Parana (1877), 2 P. 1). l?t> 

(«) In (im V. Lancashire and Yorkshire Rail. Co. (1860), J H. & N. 211, 
p^PoLiAiCK, C.B.,at p. Ifijitwas said thatif a carrier were told of extraordinary 
circumstances likely to lead to heavy loss in case there were delay in the delivery 
of the goods, the carrier might refuse the goods with such responsibility unless 
the consignor were prepared to pay a much higher price. In Borne v. Midland 
Rail. Co. (1878), L. li. 8 0. P. 131, some at the judges expressed opinions to the 
same effect. Kbixy, C.B. (at p. 136), referred to the question as one of very great 
importance, which, however, it was unnecossap^ to decide; and although he did 
not agree with the opinion above stated, he said that there was no authority for 
the projiosithm that a railway company is bound to receive goods, with full 
liability for damages up to any amount, merely by reason of notice of extra¬ 
ordinary oireumstances which made heavy damages a natural conseciuenoe of 
delay. 

(r) Ihiii, ; Wilson v. Lancashire and Yorkshire Rail. Co. (1861), 0 C. B. 

(n. 8.) 6:J2. 

(«) Candy v. Midland Rail. Co. (1878), 38 L. T. 226. 

(() B**7«wv. Itancashirr and Yorkshire Rail. Co., svpra, where it was hold that 
in assessing damages the juiy wore entitled to take into account diminution in 
value through loss of season. In Schdze v. Great Kastem Rail. Co. (1887), 19 
Q. B. 1). 30, samples were expfnssly manufactured to be used in obtaining 
orders. The samples were so delayed in transit that when delivered the season 
Icr selling siudr goods was past, and the samples were worthless; and it was 
held that the measure of d^agM uips the value of the samples at the timo 
when they ought to have been dedivSrM. 

(a) (Mlard v. South Eastern Rail. Vo. (1861), 7 H. ft N 79; Simmons v, SoutK 
^Stutem Rail. Co. (1861), 7 Jur. (x. s.) 849. 
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damages are claimed for loss of sale owing to delay, evidence must 
be given of a contract to sell (6). 

32. Loss of profits is not an ordinary consequence of delay, and 
cannot be recovered unless the circumstances are brought to the 
knowledge of the currier (r). But where the carrier has notice of 
circumstances which bring to his knowledge that delay will naturally 
cause loss of profits, such profits are not too remote and may be 
recovered (d).^ Where goods are lost, and in consequence the owner 
suffers pWnmiary loss in respect of profits which he would have 
made by their use in the time w'hich must elapse before the goods 
con be replaced, the value of the lost goods can be recovered, but 
not such profits, in the absence of notice (c). 

The reasonable expense of inquiry and searching for goods which 
have been delayed is generally recoverable, but not hotel and such 
like expenses incurred while waiting for the goods to arrive if). 

Where the delay would not of itself have caused any loss to the 
owner of the goods, or any harm to the goods, except for some defect 
in the condition or packing of the goods, which defect was unknown 
to the carrier, the carrier is not responsible for the consequences of 
the delay (/;). 


(h) Hurt V. liaxendale (1867), 16 L. T. 390. 

(c) In Hadley v. liaxendale (1854), 9 ExcH, 341, a mill stood idlo for Rome 
days as a consequeiico of delay iu the delivoiy of the crank shaft of an engine 
by which the whole machinery of the mill was operated ; and it was held that 
the carrier was not liable for the profits which would have been made if the 
mill had worked those days, it not having been brought to his knowledge that 
the want of the shaft alone would keep the mill idle. In Home v. Midland Hail. 
Vo. (1873), Ij. II. 8 0. P. 131, the railway company had notice that unless goods 
were delivered bv a certain time they would be thrown on the plaintiff’s (the 
seller’s) hands; nut, the company having had no notice that the plaintiff was to 
got an extraordinary price for the goods if delivered in time, it was held that 
the plaintiff could not recover the difference between tl e extraordinary price 
and the market price. In Gee v. Lanemhire and Yorhanire Hail. Co. (I860), 
6 U. & N. 211, a cotton mill stood idlo for several days for want of the necessary 
cotton. This was caused by delay in the delivery of a (mnsigument of cotton by 
the defendants. The loss of profits, and wages paid to idle workmen, wero held 
too remote to be recovered as damages in the absence of notice of the circum¬ 
stances to the defendants. See also Wilaon v. Laticashireimd Yorkshire Rail. Co. 
(1861), 9 C. B. (n. s.) 632; LePeintar v. South Eastern Rail. Co. (1869), 2 L. T. 
170; Great Western J^il. Co. v. Htdmayne (1868), L. B. 1 0. P. 329; Den of 
OgiV* Co., Ltd. v. Caledonian Rail. Co. (1902), 6 P. (Ot. of Sees.) 99. 

(d) Simpson v. London and North Western Rail. Co. (1876), 1 Q. B. D. 274; 
Jameson V. Midland Bail. Co. (1884), 60 L. T. 426. 

(e) British Cdamhia and Vancouver Island Spur, Lumber, and SaumiU Ch., 
Ltd. y. Ndtleship (1868), L. B. 3 0. P. 499. 

(/} Woodger v. Great Western Bail. Co. (1867), L. B. 2 0. P. 318. This case 
throws doubt on the decision in Blade t. Raxendale (1847), 1 Excli. 410, 
whi<^ was decided before the leading me of Hadley v. Baxsendale, suj>ra. See 
also Candy v. Midland Bail. Co. (1878), 38 L. T. 226; Halee y. London and North 
Western Rail. Co (1863), 4 B. db S. 66. , 

ig) Baldvnn y. London, Chatham, and Dover Bail. Co. (1882), 9 ^ B. D. 582. 
In t-bta case a consignment of ram was delayed an uiirraeonable tune iu 
transit. In consequence they heated and became rotten before deliyen. This 
wee caused by the rags bebg improperly pqpked w^t wet. li they had been 

{ >acked dry tnoy would have arriVM eamly, and in that event no less wonld 
lave been caus^ me delay. Damages for the deterioration in yalue of the 
rags were not recoverable. 

Where a railway company undertook to supply horse-boxes to take sumt 
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33. liO^s ot market is not of itself an ordinary eonsequttioe oi 
delay for which damages may bo recovered (h). Where an article 
is sent to u place in order that it may compete with other aimilar 
articles at a show or comiietilion, and the article is delayed on the 
journey and so excluded from the competition, damages for the loss 
of its chance of Buccess are, as a rule, too remote (i). Again, where 
goods were sent by railway to a consignee who had agreed to hire 
them for use on a special occasion, but the company had no notice 
of this fact, and the goods were not delivered until the occasion was 
past, it was held that th^ consignor could not recover from the 
company the sum which ho would have received for the use of the 
goods (k). 

In another case the consignor was himself a carrier, who collected 
small parcels for diiTercnt persons and forwarded them by the 
defendant company packed in a large parcel to be distributed by 
the agent of the consignor, and it was held that the fact that 
the plaintiff consignor lost custom by delay in the delivery of the 
packed parcel was not an element of damages to be considered 
where Ujo defendants had no notice of the circumstances (Q. 

In assosBxng damages the conduct of the owner of the goods mnst 
be takon into consideration: and the fact that he has not acted 
fairly and reasonably so as to avoid any loss due to the carrier’s 
breach of contract is material (m). 


Liability to 34. Where the consignor is himself liable to a third party for 
third party, damages for delay in delivery, and such damages, together with the 

costs of the action, are recovered against him, he can recover the 
damages from the defaulting carrier; and he may also recover the 
costs if he was justified in defending the action, but not if he acted 
unreasonably in doing so («)• 


Doiivery ot 35. Again, a carrier may be liable in damages for delivering the 

wrodg goods. ___ ■ ... ..... ------- ■ 

horses to a salo aud failed to have them at the station at the agreed time the 
horaoa wero sent by rood. If the horses had been sound it would not have hurt 
them to go by road, but, as they were in bad condition, they were injured. 
The company was held not liable for such injury (li^aZlsr r. Midland Qteat 
Wtslmt. itail. (Inland) Co. (1879), 4 L. B. Ir. 376). 

(h) Hatoet dt Sou v. South Ensiem Sail. Co. (1885), 52 L. T. 514. 

(t) Thus, where the plabtiff mode a model to compote for a prize, and, in 
consequence of delay in the deUverr of the model, it arrived at its deetinahon 
too late to compete, it was held that damagee for the loss of the ohanoe of 
winning were too remote, but that tiie coat of making the model could be 
recover from the Carrie ^aUon v. Andtargate^ Nottin^m, and Boaton Itail. 
Co. (1851), 15 Jur. 448). But where a oontraot was made on a show ground 
between the owner of samples there exhibited and an agent of a railway company 
lor the carriam of the eomploa to another show ^und, it was hefd that tlve 
daoioM for the non>arrivat of the samklea in time for tho eeoond show included 
loes ol profit, and that it was not necessary for the owner to show what amount 
of profit he had lost (Simpaou v. Zgndon and North Weattm &iU. Co. (1876), 1 
Q.^.I).274), . 

(A;) Holca v. Londm and North WtaUm Bail. Co. (1863), 4 B. & S. CG. 

(l) Uam V. Gensnif Ststtm Navigation Cb. (18tM), 4 W £. 254. 

(m) Davia v. London and Noifh Waatem Bail. U>. (1858), 4 Jur. (ir. a.) 1303: 
firvm y.,Midland Onai Wodam Bail. (Irdand) Co. (1880), 6 L. B. Lb 55. 

(w) Baaandalay. London, Chatham, and Doper Bait. Co. (1874), L. B. 10 Bxdi. 
85, discussed and oxplfiined in llammomd v. Buaaag (1887), 20 Q. 31. D. 78, awt 

4ifim V. Oraat IVtatarn Colliery Co., [1889] 1 Q. B. 413. 
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ivroQg goods, if ihe injury oomplained of vcas the natural resuit of 3i« 

his negligent delivery (o). The 

Ctemtiaot at 

Sect* 2,'^StatuU>rt/ Modijiralions of Common Law Contract, Cex&tton 


Sra-Sficr. for l.tm of Vtduablef. 


Law. 


36. The Carriers Act, 1830 (|;), was passed mill the primary Statutory pro- 
object of protecting common curriers from tlte groat risk which they ot 
ran under the common law in carrying parcels containing articles of *“■ 
great value in a small compass. With regard to such property, the 

carrier attempted to protect himself hy posting up notices limiting 
his liability; but there was great dilliculty in fixing consignors with 
knowledge of such notices (</). 

37. Accordingly the Act provides (r) that no common carrier by Qirrter only 
land («) shall be liable for the loss of (0 or injury to 

article or articles or property of certain sja'cllied descriptions (a), oasea 
contained in any package (6) delivered to the carrier to be 
carried for hire or to accompany the person of a passenger in 
a public conveyance, where the value of such property contained 
in the package shall exceed i210(c), uiileKs at tlie lime of the 

(r<) ])ut w’horo the plaintiff was the luakor of ketcihiip, and cuKke belonging to 
a thud person were delivered to him by tihe mistake of the defonduut railway 
cumpany, and be filled the casks with ketchup, which was ruined through the 
casks having formerly contained turpentine, it wss held that the plaintiil 
could not recover the value of the ketchup from Iho cumpany {Cunnington T. 

Great Northei'n Hail. Go. (1883), 40 L. T. 392, C. A.). 

(р) 11 Goo. 4 A 1 Will. 4, c. 68. 

(g) Ibid., title and preamble. It was held in Owen v. Burnett (1834), 4 Tyr. 

133, that the words in the preamble *' articles of great value in small compass '* 
do not limit the meaning of the words used iu e. 1 (sue para. 30, putt) to 
articles of small size. 

(r) earners Act, 1830 (11 Geo. 4 ft 1 Will. 4, c. 68):, s. 1. 

(«) The Act only applies to carriage by land. But wiiere a carrier undertakes 
to carry pui-tly by sea and mrtly by land, the conti-act is divisible, and the Act 
Applies to the land part of the journey (Ze Conteto" v. London and Sottth Weetem 
JtaU. Co. (1865), L.B.1 a B. 54; Millen v. Sranh (J882), 10 a B. D. 142). 

8ee also Ponciani v. London and South Weetem Bail. Co. (1856), 18 C. B. 226; 

Jiaxeiidale v. Great Eaatem Bail. Co. (1869), L. B.*4 Q. B. 244. 

Xt) “Loss" means loss by the carrier. It applies to coses whore the carrier 
has temponurily mislaid or lost sight of the goods, as well as to cases where tide 
goods are permanently lost. If the carrier loses the goods for a time, but 
reoovens them, and delivers them within a reasonable time of so recovering fhem, 
he is protected {Millen r. Bratth, »uwa ; Wallace v. Dublin and Uelfaet JunetUm 
Rail, Co. (1674), L B. 8 0. L. 341; neam ▼. London and South Weetern Bail, da, 

(1855), 10 moh. 793; see note (n), p. 23, poet). 

(с) See p. 23, post. 

(b) The words of the Act are “contained in any ptaoel or package." Where 
arudea within ths Act (^etures) wsre pocked along with other goods i d a wagon 
which had aito, but no and the wagon eo loaded was sent by railway, and 

goods ware destroyed in acdlirion, it was held that the wagon was a " woel 
or package*" within the meaning at the Act {Whaite v. LancaeAire and Yorkehire 
BuU. Co, (1874), L. E. 9 Each. 67). 

Ce) 13ie value the goods is the iaivoios price to consignte, the price 
paid by the consignor. Therefore wlkete tttf plaintiff bought goods for £9 ^9t., 
and agreed to aaQ tlmn to the oonrignee for over £10, and they were lost in 
tarauw, B was hdd that the carrion wees protected W tibi Aot, as the value , 
liMedM £10 (Bfodteases v. London and BTorih Wietern Baii. Co, (1082), 45 L. T. 



22 


Cxantteta, 


Bkct. 2. 

Statutory 
Modifica* 
tioas of 
Common 
Law 

Contract. 

CArrier’a 
riKht to make 
increased 
ctiargsi 


Liability 
of carrier 
wilt-re value 
declaicd. 


Effect of 
absence of 
notice. 

Carrier’s 

negligence. 


dolivery of the package nc tlio carrier’s office (d) ot to hia 
Bcrvanfc («) the value and nature of such article, articles, or property 
shall have been declared by the person delivering the package, and 
an increased charge, above the ordinary carriage, paid or agreed to 
be paid (/). 

Wlion a package containing any of the specified articles has been 
delivered to the carrier, and the value and nature of the contents 
has been duly declared, the carrier is entitled to demand the 
increased charge provided he affixes in a eonspicuous part of his 
office or receiving house a legible notice stating the increased 
rate of charge above the ordinary rate of carriage (//). 

38. A consignor having made a declaration of the value and nature 
of the contents of a package, the currier receives the goods under 
his full common law liability not only in cases where he demands, 
and is paid, the additional cliarge, but also in cases where he fails 
to demand it(0. 

The carrier is entitled to the protection of the Act whether he 
gives the prescribed notice or not; hut he can only demand the 
additional charge where the notice has been given {k). 

The fact that loss or injury is caused by gross negligence does 
not deprive the carrier of the protection of the Act ( 7 ) ; but if lie 

(</) “ Ollice, warehouse, or receiviug house.” These words include every 
ofliuo, warehouse, or receiving house used or appointed by a currier for the 
nurjKweof receiving parcels to be carried (Camera Act, 1830 (11 Qeo. 4 & 1 
Will. 4, _c. 68), b. 6). Where a coach regularly stopped at an inn to pick up 
parcels, it was hold that the inn was a '‘receiving house” {Syma v. Chaplin 
(1836), 5 Ad. & El. 634). Au inn appointed by tne carrier for the piJUTiose of 
receiving parcels is au " office, warehouse, or receiving house ” ; and where goods 
are received at any bouse recognised by a railway company, that house is to be 
considered as part of the company’s 8}'8tem fur the purposes of the Act {Sltpheua 
V. Ltyndm ana South Western Itail. Co. (1886), 18 Q. ii. D. 121). See Burrdl v. 
North (1847). 2 Car. & Kir. 680. 

(e) Where the carrier accepts goods at the house of the consignor, the lairrier 
is entitled to the protection of the Act where no declaration is made (Hart v^ 
BaxcuJale (IHH), 6 Exch. 769j. 

(/) No fonn of declaration is prescribed or required. It is a sufficient declara¬ 
tion of the value aud nataiy of the^ goods if words oie used by the consignor 
which supply the carrier with the information necessary to enable him to cal¬ 
culate the additional charge he is entitled to make fur the carriage {Bradbury v. 
Sutton (1872), 19 W. R. 800, and, on appeal, 21 W. R 128, Ex. Ch., oveiruun ; 
on this point Bot/a v. Biuk (1838), 8 C. & P. 361). Such words must he a»sd by 
the consignor with the intention of making a declaration for the purpo^ of the 
Aot. ^Ans, a declaration for customs purposes is not a declaration within the 
Act {Hirachd and Meyer v. Great Eaate/rH Ilail. Co. (1906), 12 Com. Cos. 11). Also 
information derived by the carrier outside any su^ declaration would probably 
be insufficient to justify him in making an additional charge, ^e Mowmm v. 
London and South Weaitm BaiL Co. (IBtfa), 19 C. B. (K. 8.) 61. 

(e) Sete note (d), supra. 

Vh) Carriere Aet, 1830 fll G[ea 4 1 Will. 4, c. 68), s. 2. 

The oonsign^r ie not bound to tender the additional charge. The carrier 
must demand it if be requiiea it, and where a sufficient declaration is made the 
oommon law liability attudies to the earner, although no such demand is tnadA 
{Btknm V. Oreat Northern BaU. Co^{186l), 3 L. T. 863). 

(ft) Haxt V. Baxendede (1861), 6 Exch. 769. Compare Carriers Act, 1830 (11 
Geo. 4 & 1 Will. 4, 0 . 68), e. 3, note (ft), p, 24, pod. 

(1) Hiuim, V. Dihhin (1842), 2 Q. B. 646 ; Greed Wtaimi Bail, Co, i. Bimdl 
(1867). 18 0. B. 676. 
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wilfully does an act inconsistent with his contract, or converts ^6 
goods to his own use, he is liable (in). The Act is no protection 
against liability for damage resulting from delay, unless the delay 
is caused b;^ loss; and if the goods aiiii! temporarily lost, and recovered 
by the carrier, he should deliver them within a reasonable time of 
so recovering them, or he will be liable for delay (n). 

39- The Act applies (o) to gold and silver coin of any country, or 
any gold or silver in a manufactured or unmanufactured state, or any 
precious stones, jewellery, watches, clocks, or timepieces of any 
description (jp), trinkets (g), bills (r), banl^ notes, orders, notes, or 
securities for the payment of money, stamps, maps («), writings, 
title-deeds, paintings («), engravings (a), pictures (ft), gold or silver 
plate or plated articles, glass (c), china, silks in a manufactured or 


skt.s. 

Stattftoiy 

tionsof 

Ccmmon 

Law 

Contract 

Artioiw in 
which Act 
applies. 


(m) The protection of the Act extends to coses where the goods hove been 
carried beyond their destination, or lost or iniured upon a juumoy which the 
consignor never contemplated, or delivered to the wrong person, provided these 
matters arise from negligence. But the carrier remains liable for all acts of 
wilful misfeasance, suw as converting the ^oods to his own use or knowingly 
deliveriim them to the wrong person (MorrJu ▼. Norik Eautfrn Eafl. Co. (1876), 
1 Q. B. D. 302; MUlen v. Broach (1882), 10 Q. B. D. 142). See Wyld v. Pirkfwi 
(1841), 8 M. & W. 443. 

(n) Jlearn v. London and South Weatem Rail. Co. (1855), 10 Kxoh. 703. 
See note (i), p. 21, ante. See Panclani v. London and ^uth Weatern Rail, Co. 

(1850), is 0. B. 226 . 

(«) Carriers Act, 1830(11 _Geo. 4 1 Will. 4, c. 68), s. 1. Whether any 

particular thing comes within the list of things described in this section is a 
question of fact, not of law {Rrunt v. Midland Rail. Co. (1S61). 2 H. & C. 889; 
Woodward v. Londm and North Weatern ItaiL Co, (1878), 3 Ex. J>. 121 ; Levijonaa 
d Co., Ltd. V. Cheaiiire Linea CommtWee (1001), 17 T. L. R. 443). The Act applies 
to the things named where they are carried by a railway company as the personal 
luggage of a passenger without extra charge {Caaawetl y. Uheahire Linea Com¬ 
mittee,, [1907] 2 K. B. 499). See p. 43, poat. 

( p) Tms includes a ship’s chronometer (Ac ConUsur v. London and South Weatem 
Rail. Co. (1865), L. R. 1 Q. B. 54); but not opera glasK.^8 and photographic 
apparatus {LeviJonea d: Co,, tM. v. Cheahire Linea ComlhitUus, aupra). 

(q) Trinkets are things which are primarily ornamental, though they may 
also be useful, e.ff., bracelets, shirt pins, rings and brooches (which do not come 
within the moaning of jewellery), tortoiseshell purses, and ornamental smelling 
bottles. But plain German silver pocket inutchhoxos are not trinkets {Bern- 
atein y. Baxendale (1859), 6 0. B. (N. 8.) 251). In iJavey v. Maaon (1841),_ Car. 
& hf. 45, an eyeglass with a gold chain attached was held not to be a trinket. 
This case was overruled in Ihrnttein v. lUixmilale, aupra, but not upon this 
point. See also Levi Jonea <h Co,, lAd. y. Cheahire Linea Committee, aupra. 

(r) A parcel contained an incomplete bill of exchange which lx)re the acceptor’s 
signature, but no drawer’s siguature. It was being sont to the drawer to be 
signed. It was held that the document was not a “bill,” but merely a 
“ writing,” and of no valne {Stoeaaiger v. South Kaatern Rail. Co. (1854), 3 E. 
& B. 549). See further, title BitLS OF ExtUfAXOB etc. 

(«) This includes the case in which a,, set of maps is contained (Wj/ld v. 
Piek/ord (1841), 8 M. & W. 443), ^ 

(t) “ PaintinM” means works of art. A set of hand-paintwl carpet desire 
are not induded in the word (Woodivardv. London and North Weatern Rail. Co., 
aujyra, ’ ^ ^ 

(») Indu^g prints and coloured j^nts {Boya y. Pink (1838), 8 C. & P. 361). 

(ft) Including also the frame of a picture as being merely an acoessory of the 
picture (Henieraon v. London awi North Weatem Rail. Co. (1870), L. R. 6 £xcb. 
§ 0 ). * 

(c) A looking-glass or mirrot of large nbe is included {Owen v. Bvmeit (1834), 
» 4Tyr. 133). 
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unmanufactured state and whether wrought up or not wrought up 
with other materials {d), furs («), or hand-made lace(jr). 

Anything which is merely acoesso^ to a thing within the Act, 
and which is with the principal thing in any package, is itself within 
the Act (g); and where a case contains only things within the Act, 
the case as well as its contents is within the Act {h). But where a 
case contains things not within the Act and also things which are 
within the Act, the carrier is not protected in respect either of the 
case or of such of its contents as are not within the Act (i). 

40 . Where the consignor has made the required declaration and 
paid the increased rate of^charge (or else agreed with the carrier to 
pay it) the carrier is bound, if required, to give the consignor a signed 
receipt for the package, acknowledging it to have been insured; 
and if such receipt is not givon when required the carrier loses all 
protection from the Act, and the amount of the increased charge 
may be recovered from him (k). 

41. Where the value and contents of a parcel containing things 
within the Act have been duly declared, and the increased charge 
paid, the owner is entitled to recover from the carrier the amount 
of the increased charge, as well as the \nilue of the things in case of 
loss or injury (Z). 

The carrier is not bound by the declaration as to the value of 
such things, but is entitled to put the owner to strict proof of the 
real value; the owner cannot, however, recover more than the value 
he has declared (/»)• 

(if) silk dressoa are within the eection. Therefore, where a trunk containing 
a lady's silk drossea exceeding £10 in value and other articles not within the 
Act was lost on a railway journey, it was held that the company was not 
liable in respect of the silk dresses, though the plaintiff was entitled to recover 
tho value oi the other articles (Flotoera v. South Eaatem Jtail. Co. (1867), 16 
L. T. 329). Davey v. Maaun (1841), Car. & M. 45, was a decision to the 
opposite effect, but the case was overruled by the Gonrt of Queen's Bench in 
JtboJ V. MeiropolHan liail. Co. (1867), referred to in Flowers v. South Eastern 
Rail, Cb,, supra. Silk hose and tights are included {Hart v. Baxmdale 0851), 
6 Exoh. 769); so are silk watch gua^s {Bernstein v. Baxendale, supra), Elostio 
silk webbiug is silk wrought up with other articles " (Brunt v. Midland Bail. 
Co. (1864), 2 H. & 0. 880). 

(e) This does not ixtolude articles made of felt composed of rabbits’ fur and 
sheep’s wool {Mayhew v. Nelson (1833), 6 0. & P. 58). 

(/} Machine-made lace was exoluded from the operation of the Act by the 
Carriers Aot Amendment Act, 1865 (28 & 29 Yiot. o. 94). 

(jg) Henderson y. London and North Western Bail. Co. (1870), L. B. 5 Exdi. 
90; Trfadwin y. (heat Eastern BaU. Co. (1868), L. B. 3 0. P. 308, 

(A) Wyld y. (1841), 8 M. ft W. 443. 

(i) IB 2'readwin y. Great Eastern Bui. Co ., eupra , a case coutained alaoe yestment 
fcnomasa "oorpoial," whiohwa8beiimsenttoanmthibitiontobeidiow&. !^era 
was also in the case a frame to be usedror thepurpoeeof exhibiting the vestment. 
It was held that, as a vestment is not usually framed, the frame was not an 
aoosBsory of the vestment, and tiiat, although no deolaatation had been mauie 
with xqpttd to thn vestment the vslne of tho case and of the frame could be 
recovnid.. . I^e Fhwere r. aotUk Eastern Bail. Co., supra. 

(A) OamMs Aot, 1830 (11 Qeo. 4 ft 1 Will. 4, e. 68), a. 3. The receipt is 
not liable to any stamp duty 

(Q Thid., 8. 7. 

Ibid., s. 9 8 m JTCancy y. London and North Western BaU. Co. (18Q«^, 
8 B. ft C* 343. 
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42 . The Act is no protection to a carrier agiunst liability tor loM 
of, or injury to, any goods arising from the tolonious act of Kny 
servant of the earner ; nor is it any protection to any such Bor\^t 
against personal liability tor loss or injury due to his own negli* 
gence or mtoconduct (n). Where the tolonious not of a servant is 
relied upon by a plaintiff in answer to a defence claiming the 
protection of the Act, it is quite immaterial that the act of the 
servant was not facilitated by any negligence on the part of the 
carrier (o). 

The servant of the proprietor of a receiving bouso, recognised by 
the carrier, is a servant of the carrier in so far as to mako the carrier 
responsible for bis felonious act (p); and so is the servant of an 
agent employed by the carrier to perform part of the carrier’s con¬ 
tract iq). But where possession of goods is obtained from the carrier 
by a person who falsely represents himself to bo a servant of the 
carrier, and who, having got possession of the goods in the character 
of such servant, feloniously misappropriates them, the carrier is not 
estopped from denying that the felon is his servant <»■). 

Where the plaintiff pleads the felony of a servant it is not necessary 
to give evidence sufficient to bring the felony home to an individual 
servant («). On the other hand, it is not sufficient to show that it is 
more probable that the goods were stolen by a servant of the carrier 
than by any person not a servant, nor does such evidence establish 
apr/mci facie case against the carrier (t). 

If a primd facie case is made out, proving felony against some 
unidentified servant of the carrier, which the carrier is unable or 
fails to answer, the plaintiff is entitled to succeed (a). A primd faeie 
case is not established merely by proving that goods have been 
lost (6), or that when last seen the goods were in the possession of a 
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(a) Oarriers Act, 1830 (11 Goo. 4 & 1 Will. 4, o. (>8), e. 8. 

(o) Great ti'estern Jittil. Co. v. Rimdl (1857), 18 0.11. 575 ; Metcalfe v. London^ 
Jirighkmt and SotUh Coast Jtail. Co. (1858), 4 C. B. (M. H.j 307. 

(p) Stephen* v. London and South Western Jtail, Co, (1880), 18 Q. B. D* 
121 . 

{q) Machu v. Irnulan and South Western Rail, Co. (1848), 2 Exch. 415. 
See Doolan v. JUidlatid JSail. Co, (1877), 2 App. Oaa. 792, per I.oi‘d BLAOicuuuif, 
at p. 810. 

M Wag V. Great Eastern Rail. Co, (1876), 1 Q. B. D. 602. 

(«) Ikki^klon 7. Ijondem and North Western Rail. Co. (1874), L. It. 9 Exch. 63. 
In mat ease, Kelly, O.B. (at p. 96), said: “ Bup[*OBe that a railway company 
have possession of a parcel to oe forwarded on the day following its being 
received. Bnppow tnat in the interval it is lucked up in a cuptoord to 
wUch two of their servants, and only two, have a key, and that it is stolen 
in the night under ctreumstanoes wnidh irresistibly iearl to the inference 
that one or other of these two persons must be the thief. It might well be 
that it would be impossible to bring home the crime to either, and that if 
either was put upon his trial, he would he entitled to an acquittal. But in 
such a case could it be doubted that a replication of felony to a plw d 
the Oarriers Act would be proved ? ” 

(!) M*Qaeen y. Grout FTeafem Rad, Oo, (16^5}, L. B. 10 Q. B, 569; Twrntr T. 
Great Western Bad, Co, (1876), 34 L. 7. 22; CampheUs v. Nf>rth BrUith Bail. 
Oo. (1875), 2 B. (Ot. of Sess.) 433. 

(a) McQium v. (Treat Western Bedi. Ch., mpra; Boyce v. Ohapman (1835), 8 
Biitf. (k. 0 .) 222; Vaughion v. London and Jforth Western Bail. Co., eu^a. 
fp) Qfeat Western Sou. Co. v. Bmdl, eapra; Mdodfee. LwAon, Briton, and 
math Coaxt Bad, Co., evpra. 
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servant of the carrier (c). But a prirnd facie case is made out if the 
stolen goods are proved to have been dealt with by a servant of the 
carrier whose possession of them is not explained; and the fact that 
witnesses are not called who if called might explain such possession 
is a fact which may be taken into account by a jury (d). 

43. The common law liability of a common carrier in respect of 
any goods whatovt.r cftnnot be limited by pnblic notice given by the 
carrier (e), but nothing in the Act atTects any special contract 
between the currier and the consignor for the carriage of goods (/). 

With regard to railway and canal companies, however, a 
contract purporting to relieve the conumny from liability for loss 
of, or injury to, ^oods caused by the neglect or default of the company 
or its servants is void unless such contract is in writing signed by 
the consignor, and unless the couditious of sucli contract are just 
and reasonable (.^/). * 

Where a special contract kma^ between the carrier and the 
consignor for the carriage of the carrier is still entitled to the 

protection of the Act except in so far as the terms of the contract are 
inconsistent with the, 4 «fMmvisions of the Act (h). The carrier may 
protect himself by contract even against liability for the felonious 
act of his servant (t). 


(c) Qwjarty v. Great Southern and irestern Bail. Co. (1874), I. E, 9 0. L. 
233. 

{d) Boyce v. C'AajumuM (183i0), 2 13ing. (s. 0.)222; Vaughton v. London and 
North IVfstern Bail. Co. (1874), L. 11. 9 Exch. 93. A Btationmaster of a railway 
company aaked a conalablo to make inquiries for a certain sorvaut, saying that 
a parcel was inisslDg, and that the servant (who would have had possession of 
the parcel in the oi-dinaiy course of husiness) had absconded. It was hold that 
this statement was admissible in evidence against the railway company to 
establish a priwd facie case of larceny against a servant of tlie company 
[Kirkatull Jireviery Co. v. Furness Hail. Co. (1874), L. R. 9 Q. B. 468). 

(f) Curriers Act, 1830 (11 Geo. 4 & 1 Will 4, c. 68), s. 4. 

(/) Ibid., s. 6. Where a paper containing the conditions upon which the 
tavrioT is prepai-od to carry gowls offered for carriage is delivered to the con¬ 
signor and received by him without objection, a special contract has been made 
by the parties, and such paper is not a public notice within s. 4. Such a 
document is binding upon the consignor when signed by him {Great Northern 
Btiil. Co. V. Morvilu (1852), 7 By. & Can. Gas. 830); or if only handed to him 
without signature (C’orr v. Lancashire and YorJeshire Bail. Co. (1852), 7 
Exoh. 707; York, Newcastle, and Berwick Bail. Co. v. Crisp (1854), 14 
C. B. 527); or it served upon the consignor before any oontraot is proposed 
( Walker v. York and North Midland Bail. Co. (1853), 2 £. A B. 750). But 
whei'e a earner relies upon conditions contained in a paper or ticket Wnded 
to a consi{^ur, he must prove that he used reasonable means to bring such 
couditions to the kuowledge of the consignor so as to raise a presumption that 
the consignor accepted the conditions, Van Toll v. South Eastern Bait. Co. 
(1M2), 12 0. B. (K. 8.) 76; Henderaon v. Stevenson (1875), L. B. 2 Sc. db Div. 470; 
Ilarrit v. Great Western Bail. Co. (1876), 1 Q. B. D. 615; Hooper v. Furness 
BaO, Ct>. (1907). 23 T. L. B. 451. 

(g) Bailway and Canal Traffic ^ct, 1854 (17 & 18 Viet. c. 31), a. 7. See 
p. 28, post. • 

(i) Baamdale v. Oreai Eaedem Bail. Co. (1869), L. B. 4 Q. B. 244; Uirscht'. 
and Meyer y. Great Bas^m Bail. Co. (1906), 12 Com. Cas. II. 

(t]) Shawy. Great Western Bail. On,, [^1894] 1 Q. B. 373. In this case the 
carrier yr&s by contract to be liable only m case of gross negligence, and it was 
held that he was protected from liability for felony of nia servant. Where a notice 
was posted in a carrier’s office embodying the tonus of the Act, but oihitting all 



Part II.—Common Carriers. • 

Where goods within the Act, which had not been declared, were 
destroyed in transit by fire, and the carrier had insured against fire 
ail goods "in trust as carrier," it was held that the insurance 
company were liable for the value of the goods, as they did not 
merely insure the carrier's interest in them {k). 

Sub-Sbct. 2.— Can-iage of Dangerotu and Erjdoaive Oooda. 

44. No person has any right to carry by railway, or to require a 
railway company to carry, any goods of a corrosive or explosive 
nature, which in the judgment of the company are dangerous [1). 
If any person sends any such goods by railway, without giving the 
company notice in writing of their natuye, either by marking the 
particulars distinctly on the outside of the package, or otherwise, he 
IS guilty of an offence and liable to forfeit the sum of £20 to the 
company (m). If a railway company suspects a parcel to contain 
goods of a dangerous character, it may refuse to accept it, or it 
may require the parcel to be opened, that its contents may be 
ascertained (n). 

45. Every railway and canal company is required to mako bye¬ 
laws, which must receive the sanction of the Board of Trade, for 
the conveyance, loading, and unloading of explosives (o). With 
regard to other carriers by land, a Secretary of State has power to 
make bye-laws for a like purpose (p). 

A railway company must carry gunpowder and otber ammunition 
for His Majesty’s forces, upon such tonoa as are agreed to between 
the company and the Admiralty or a Secretary of State (q). 


SuB'Sect. 3 .—Ercmptvm of Railway and Canal Com]‘anif$ from Liahility 

by Special Contract, 

46. Every railway and canal company, except when protected as 
above mentioned (r), is liable for loss of, or injury to, goods in the 
receiving, forwarding, or delivering of them, causf d by the neglect 


roferonce to tJio provisionB of s. 8, and a list of inoroasod chai-f'os, it 

was held that, even if the consignor did agree that the notice should be inoor* 

f >oTated in his contract with the cairier, the carrier was not oxonerutud from 
lability where the goods were stolen by his servant (Butl v. dreat iregiern Rail. 
(7o. (1851), lie. B. 140). • 

(Aj) London and North ITerf^rn Rail. Co. v. (Hyn (18.’j9), 1 E. & K. (552. 

It) Railways Clauses Consolidation Act, ^ iS4o (8 Viet. c. 20), s. 105: 
"aquafortis, oil of vitriol, gunpowder, lucifer-inatches, or any other gooils 
which, in the judginont of the company, may bo of a dangerous nature." 
See title Eailways akd Canals, 

(m) Ibid. Under a similar pnmsioii in a facial Act it was held that a con¬ 
signor cannot be convicted unless guilty kiiowlwlgo he proved {/Imrne v. 
Oarion and Hione (]859), 2 E. & E. 60). Apart from statute, it is the duty 
of a consignor who sends dangerous goods by a carrier to corainufiicato thoir 
nature to the carrier, and if he fails in this duty, he is liable for any injury 
suffered in consequence {Femrant v. Barnes (1862), 11 C. U. (N. s.) 653; WiUvtms 
V. East India Co. (1802), 3 East, m ; Brass v. Maitland (1856), 0 E. & B. 471). 

(n) Bailways Clauses Coneolidatiou Act, Ifiio (8 Viet. c. 20), h. 105. 

(o) Shcplosives Act, 1875 (38 Viot c. 17), ss. 3^ 39. 

(») Ibid., 88. 37, 39. See title ExPiosivss. < 

(}) Cheap Trains Act, 1883 (46 & 47 Viet c. 34), s. 6 (1) (vi.j ; Cheap Trains 
Act, 1844 (7 & 8 Viet. c-Ao), s. 12. See titih Bailways ani> 0anali||. 

(r) See pp. 21 seg., ante. 
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or default of the company or its servants, notwithstanding axiy 
notice, condition, or declaration given or made by the company 
limiting its liability («). 

The company may, however, by contract limit its liability for 
such no^eot or default, provided that the conditions of the contract 
are such as are adjudged to be just and reasonable by the court 
before whom the question may be tried, and also provided that the 
contract is in writing, signed by the consignor or his agent (a). 

47. Those provisions apply only to a company’s own lines; 
therefore, if a company accepts goods on a through booMng, it 
may, without any writing signed by the consignor, contract itself 
out of liability in respect of such goods from the time that the 
latter are handed over to anofcVier carrier (6). 

The jirovisions apply to goods carried by passenger train, although 
thf3 company are not bound to carry them in this manner (r)*. 

Where a railway company, by through bookings, contracts to carry 
goods partly by railway and partly by sea, these provisions do not 
apply to the sea part of the transit, unless the company has obtaitied 
its powers to use steamships by an Act of Parliament passed since 
July 2.5, 18(i53, w'luch incorporates Part IV. of the Pailways Clauses 
Act, 1863 {(1). 

In case of such through bookings the company may protect itself 
from liability for loss or injury at soa, by dangers peculiar to 
carriage by sea, provided a condition exempting the company 
from such liability is published in,a conspicuous manner in its 
booking oflico, and is legibly printed on the receipt or freight note 

( 9 ) Unilway and Canal Trafllc Act, 1854 (17 & 18 Viet. c. 31), p. 7. The section 
do<<s not mnko conipanfos liable as common carrinrs for gowls they do not 
pnifpSH to carry as such {Diehsm v. Oreat Northern liniL Co. (188(5), 18 Q. II. I), 
17(5); and only applies in cases of ncpligonoo (see p. 30, ^fwl)* 

(«) A contract purporting to*limit tho liability of a railway company for th« 
neglect or default menlioTicHl is null and void unless it fiiUtls two rwiuisitos: 
(1) it must be in writing signed by tho consignor or his agent, and (2) its con¬ 
ditions must 1)0 iiist and misonahle {Peek v. North Staffonluhire Rail. (jn. (1863), 
10 H, L. Cos. 473; RmI v. South Devon Rail. Co. (1804), 3II. & C. 337; Aldrvke 
V. Qrmt IVestern Rail. Co. (18G4), 15 C. B. (ir. 8.) .’582). 

(6) Xtinz T. South Kustern Rail. Co. (!8(>i(), Ij. It. 4 Q. B. 530. But the onus is 
on the contracting cjinipHny to prove that tho goods were doliveied to another 
carrier {KetU v. Midland liail. Co. (1874). B. R. 10 Q. B. 1), Soo also Fhwm 
T. South Ka$tern Rail. Co. (18G7). 1(5 L. T. 320; and compare Rarrattr. Orcact 
Northern Rail, CV. (100-1), 20 T. L. It 175. 

(c) Wilkinson v. Lancashire and yorkshire Rail. Co., [1907] 2 K. B. 222. By 
their published timo-tuhles the defendant coin|vauiy oiTore<1 to permit commercial 
traveltors to take with them free of charge certatn quantities of luggage on 
the conditio that, the company is relievM from all liability for loas, damage, 
misdelivery, or delay.” 'i'ho plaintiffs, who were oouiniorciai travoliere, took 
with them a case of samides in pursuance of this offer, but signtnl no contract 
with rvga^. thereto. This ease was losi by tho (xjmpany. It wue held Gig t , as 
tlu» plaiotiAs had signed no contract, the condition was null and void, and the 
oi«npB]iy was liaUe for the loss. See p. S3, nott. 

{d\ 26 A_2T VIct. c. 92, 88. 30r St. The BegDlaiion of Biulwaya Act, 1868 

A 32 Tiot. 0 .. T19), B. 16, extended the provisions of the Railway and C^iU 
Traflio Act, 185-1, generally to traffic earned in the steamships of a railway 
company {JMan v. Midland Sail, Co. (1877), 2 Apn. Cos. 792). The part the 
eeotiou having this effect was, hdbraver, roiiealM by the Kailwar and C^nai 
Att, issu (61 Ik h’i Viet. 0 . 25). Sm Tht Sttlh, [1900] P. I6t, at p, 189. 




Part Carriiers. 

g^ven to the consignor (<*). Where a railway company owns ships, 
its liability for loss of life at sea may l>e limited to a soni not 
esoeeding £15 for each ton of its ship’s tonnage, and for loM of 
goods to £8 for each ton, if the loss occurs without the actual fault 
or privity of the company (/); and this limitation extends to 
passengers' luggage (y). 

48. The limitation of liability by contract in writing has no 

application to the receipt of goods otherwise than for carriage. 
Therefore the contract made in depositing goods in a railway cloak¬ 
room is not affected by the provisions above mentioned (h). They 
apply, however, to all classes of goods, including animals (i) and 
passengers’ luggage (k). • 

49. No evidence, other than a signed document, is admissible of 
any agreement by the consignor exemptm{» a company from 
liability for negligence; and no notice, condition or declaration 
with the object of so exempting the company is binding on a 
consignor (i). 

50. The provisions referred to, how’ever, have no application 
except when a company is ntleinptiiig so to exempt itself, and 
therefore a contract may be binding on the company although not 
signed (»»). 

A consignor, signing a document which he sees to contain “con¬ 
ditions,” is non© the less bound by thorn, if he docs not chooso to 
road them (»). But if ho is, te the knowledge of the company’s 
agent, unable to road the conditions, and is nut in fact aware of 
their effect, he is not bound by them (o). 

Where, however, the owner of goods sends an illitcvato man to 
deliver goods for carriage to a railway company, the consignor will 
be bound by a contract signed by such a man to iho same extent as 


(e) Ecgnlation of Railways Art, 18fi8 (31 & 32 V<ct. c, 11!)), a. 14. 
Whore a railway companj', under a contract to curry by i, procured tfacgooiU 
to be carried in a ship not bolonging to the <»>inpany, the liability of the com- 
pauy is tee same as if tho ship did belong to it (ilcgulaUon of Railwitvs Act, 
1«71 (34 & 3S Viet c. 78), s, 12). 

(/) Morchant Shipping Act 1894 (67 A; Viet. c. CO), s. rj03; Lf>;>il(>n avd 
South We$tem ItaU. Ob. v. James (1872), 8 Ch. App. 241. .Soo titlos AuMniAL'l-Y, 
Vol.I., p. 73; SHiFPDfa and Navigation. 

^) Tfi 0 Stella, [1900] P. 161. 

(A) Van Toll v. South Eastern Jhil, Co'. (1862), 12 0. B. (n. s.) 73. As to 
deppelt of goods in doak-rooms, eeo title BAn.MRNTS, Vol. 1., p. 349. 

(») M*Manus r. Zanatshire awl Yorkshire Rail, Go. (1839), 4 11. & N. 327. 
The words of the section are “ any horses, cattlo, or other uniinuis, or any 
articlos, goodn, or thingd.” See p. 36, fost. 

Ik) Cohen ▼. South EaUern Rail. Co. (1877), 2 Ex. IX 233; soo p. 40, 

(f) Simons ■r. Great Wvsttm Bail, Co. (1836), 18 0^ JX 805. 


fn) 


f») Raaeendale t. Great Eadem RaU.-ih. (1869), L. R. 4 Q. 11. 
hems ▼. Great Wedem BaU. Cto. (186(o, 5 u. * N. 807. 


244. 


On ddivering goods to the dfllendant company, the plaintiff was naked to 
mm a document. He objeoted on tee ground teat hn could not read it. C>n 
bung told, however, by the oooipany'colork that it wan a meto moitm’ of form, 
he signed. The dooument was m fact a consignment note cxemptiim the com* 

S iuy from liability, and it was held tent the jury wore right Mding tea: 

had been no epecial contract ia tei^Mse (^mons v. Gretd Wedmi Bail, 
Ce. (1867). 2 C. B. (V. ») 620), 
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if he had signed it himself (;»). A person acting as agent for the 
company may also act as agent for the consignor, and may sign a 
contract so as to bind the latter (q). 

51. The above-mentioned provisions only apply to loss or injury 
to goods by neglect or default, by negligence or default in the 
nature of negligence (r). Therefore railway companies may con¬ 
tract out of liability for causes other than negligence, irrespective of 
the statutory restrictions; and conditions brought to the knowledge 
of the consignor which do not seek to exempt the company from 
liability for negligence may be binding upon him although not 
signed by him nor reasonable («). 

52. When a company is exempted by contract from liability for 
negligence in the performance of the contract, such contract does 
not protect the company wlien it deals with the goods in a manner 
wholly inconsistent with the contract (<). 

An agreement, signed by the consignor, that the goods should 
be carried at “owner’s risk” applies only to the safety of the 
goods, and does not free the company from liability for delay duo 
to negligence (a). 

The provisions in question apply only to acts of negligence com¬ 
mitted in the course of “ receiving, forwarding, or delivering ” of 
trafiic; but tliey apply to all that is done or omitted in the course 
of receiving the goods, as well as in their actual carriage {b). 

Companies are not only liable for the negligence of their servants 
strictly so called, hut also for that of any agents employed by them 
to carry out their contract (c). 

Sub-Sect. 4. — Special Vonditinm. 

53. Where a company seeks to limit its responsibility for 
negligence in the carriage of goods, the special contract signed by 
the consignee inu.st in terms, or by distinct reference, set out or 
incorporate the conditions (d). Those conditions must be just and 


(p) Kirht/ T. Great H'eatern ItniK (’<». (JSb’S), IS L. T. CoS; Foreman ▼, Great 
Weetern Rail, Co, (1878), 38 L. T. 851. 

q) ^Idridffc Y. Great IVestem Rail, Co. (186*1), 16 0.1?. (». s.) 682. 
rj Shauf Y, Great flrateni Rail. Co., [1894] 1 Q. 11. 37;^! 

/) Ibid. ItwBshold in tins case tluit n consipnnr may bind himself bv b 
contract excn»i>ting a company from liability for the larceny of a servant when 
snrh larceny is not duo to negligence on the part of the company or its servants. 
Seo also Duekham Rrothert v. Great Weetern Rail, Co. (18119), 80 L. T. 774; 
Uarrmm v. iMndun, RritjhUm, and Smith (imet Hail, Co. (1KG2), 2 11. & S, 122, 

(0 MalUty. Great Koitern Rail. Co., [1899] 1 Q. It. 309; Foster v. Great 
nVsterw Hint. Co., fUKM] 2 K. It. .306. 

(ct) Itohimon v. Great llVjrfmi Roil. Co. (1866), liar, it Ituth. 97; If Arc v, 
Lowtm and North ll'estern Rail, <Vj. (1874), L. E. 9 0. P. 325; Goldsmith v. 
Great No/^em RaR. Co, (IHSl), 44 L. T.’iSl. Where a contract stated that in 
certajn circaxnstances tne company **do not admit liability,” it was held that 
these words msfely put the onus«f proof on the consignor (Great Western Rail, 
Vo. r. McCarthy (J887), 12 App. Cas. 218). See also Jlfortin v. Great Indian 
Peninsnlar Rail, Cv, (18C7), Ti. B. 3 Each. 9. 

(4) Ilodqman v. TTraf Mulland Rail. Co. (1804), fi B. & f’. 173. See p. Z7,posL 
(«) Doi>ian Y. Midland Rail, Co. (1877), 2 App. Oas. 792. See Marhu v. Laadon 
amd Simtk IVeslmj Rail. Co. (1848). ? libtdh. 415. 

(d) Peek v. North Staffofdehire Rail. Vo. (1863), 10 H. L. Cas. 473. 
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reasonable, and the ouua is on the company to show that they are 
just and reasonable (e). 

It is the duty of a railway company to carry all such goods as 
it holds itself out to carry, a common carrier, for a reason* 
able charge, and without insisting upon the consignor signing any 
unreasonable contract {/). In many cases, however, it may l)e 
reasonable for a coiu[)any to insist on being relieved from liability 
for loss arising apart from negligence (^). 

Whether the conditions in a contract relieving a company from 
liability for neglmence are just and reasonable is a question for the 
court and not fm the jury (It), and it is a mixed question of fact 
and law (i). The question must in oacl7 case depend on the facts of 
the particular case, for there cau be no abstract reasonableness or 
the reverse in any condition (A*). A condition wholly exempting a 
carrier from liability for m-glect or default is jtrmd/aeie unreason¬ 
able (/); so is a condition which frees a carrier from liability fur 
misconduct on the part of his servants (m) ; so is a condition which 
requires the consignee to pay a percentage on the value of the 
goods by way of insurance (/t)« 

Where a contract coutuiiis certain conditions which are unreason¬ 
able, and also conditions which are reasonable, the contraet is 
severable and the company is entitled to take advantage of those 
that are reasonable (o). 

Where two companies agree together tliat they will carry goods 
througli at a special rate, provided the consignor contracts to send 
them at owner's risk, not only the contracting company, but also 
the ether, is entitled to the advantage of the reasonable conditions 
of the contract (p). 

64. Where the conditions of a contract are priiud facie not just 
and reasonable, they may be shown to be just and reasonable by 

(e) Peek v. North Staffordahire Jiait. Co. (1K6S), 10 IL 1- 47.‘1 ; Dirkanu y. 

Great Northern Rail, Co. (1886), 18 Q. B. D. 176; Ruddy v. .lid/aud Great Weatera 
Rail. Co. (18SU), 8 L. IL Ir. 224. But if a fair olteruutivu was up«u to the cun- 
sigiiur to scud his goods by railway with the cointnoii law liability attuchiug to 
the company, the onus may be upon him to ehow that the cuiitroct be has mode 
is unreasonable. See Mancheater, Sheffield, and Cincolnshire Hail, Co. v. flrowa 
(1883), 8 Ajm. Cas. 703; Lewia v. Great Weatern Rail. Co. (1877), 3 U. B. h. lilj, 
at p. 204. See note {q), p. 32, post. 

\f\ Qarton y. liriatol and Exeter Rail. Co. (1861), 1 B. & S. 112; AUday 
y. Great Weatern Rail. Co. (1864), 5 B. & S. y03. 

(a) Aahendon v. London, Brighton, and South CoaatRail. Co. 0880), 6 Ex. 1). 100. 

(A) Great Weatern Rail. Co. v. McCarthy (1887), 12 App. Cos. 218; ShmUan 
V. Midland Great Weatern {Ireland) Rail. Co. (1888), 21 L. B. Ir. 146. 

(») Lewia y. Great Weat^ Rail. Co., aupra. 

(A) Gregory y. Weat Midland Hail. Co. (1664), 2 H. & C. 944. 

\l) Peek V. North Staffordahire Rail. Co., aupra, per'Lord Blsokbuhx, at 
p. 511; Lloyd v. Waterford and Limerick Rail. Co. (1862), 15 L C. L. K. 37. 

{m) Ronan v. Midland Rail. Co. (1884), 14 L. B. Ir. 157 ; Aahendon y. Loiulon, 
Brighton, and South Coaat Bad. Co., eupra; M'Manua y. Lancashire and Torkahirt 
Rail. Co. (1859), 4 H. & N. 327. 

(n) Peek y. North Staffordahire Rail. Co., aupra. Sea note‘(e) p. 38, poat. 

(o) M'Canee y, London and North Weatam Rail, Co. (1861), 7 H. & N. 477, 
per Bkauwell, B., at p. 480; Simona y. Great Wedem RaR. Oo. (1856), 26 
t. 3. ( 0 . P.) 25! Roolh y. North Eaatem BOS. Co. (1867), L. B. 2 Exch. 173. But 
see eaatra, Kirby y. Groat Wedam Bedl. Co. (1868), 18 L. T. 658, 

(p) SdrraJtt y. Chreat Northern Rati. Co. (1904), 20 T. L. B. 176. 
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proving that the consignor bad a fair alternative offered to him 
of a contract the conditions of which were just and reasonable (g). 
In uiiuh circunistancuH there is a ]U'OBMmption that the person who 
has a fair alternative open to himauukes a contract which is jnst 
and reasonable (r). 

But if no fair alternative is offered to a consi^oiHlftnd he receives 
no adequate consideration for accepting a condition exempting the 
comiiany from liability for negligence, such condition is generally 
unreasonable (s); so also is a condition that the company shall only 
be liable in case of misconduct (0* 

If the alternative contract tendered to the consignor is not 
reasonable, conditions wfiich have been accepted relieving tho 
company from liability for negligence are not reasonable (u). But 
a comlition may be reasonable which rolievea the company from all 
liability of every kind, if tho consignor has a bond fide option, and 
has the alternative of sending his goods ut the company’s risk for a 
fair charge, if he chooses (a). 

An agreement that the goods shall be carried at a lower rate than 
would otherwise be charged on condition that the company shall 
only be liable in case of negligence is reosonable, and in such cases 
tlia»onu8 of proving negligence is on tho consignor (i). 


(</) OaUagher v. Great H'caierw Rail, Cu. (1874), 1. It. 8C. L. 326; M'Nallyv. 
Lemeanhire and Vorkthire UaU. Co, (1880), 8 L. B. Ir. 81; Qrtai lJ'esier7i Rail. 
(k>, V. Mr.(’ar(hy (1887), 12 App. Cas. 218 ; Maneheaier, Sheffield, and Lincolmhire 
Rail. Co, V. Jirnwn (1883), 8 App. Oas. 703; Simone v. Great Western Rail. Co. 
(18fi6). 26 L. J. (c. P.) 26; Buddy v. Midland, Great Western Rail, Go. (1880), 8 
L. It. Tr. 224; Robinson y. Great Western Rail. Co. (1866), Har. & Buth. 97. 
“ Where au advantage has been conferred on tbe owner of the goods, that dis- 
outilloa him from complaining of any unreosonablenoss in tho condition; but in 
order that it may have that effect he must have an alternative offered him 
whether he will accept the advantages offered, and release tho company from 
liability, or rejeot it and hold them to their common law liability as carriers ”• 
{Rotdh V. North Saetem Rail. Co. (1867), 15 L. T. 624, |<er KxllY, C.B., at 

p. 626). 

(r) Mandiester, Sheffield, and Linetdnehire Rail. Co. v. Brown, supra ; Lewie v. 
Great Western Rail. Co. (1877), 3 Q. B. B. 196. 

(#) Booth V. Korih Eastern Mil. Co. (1867), L. B. 2 Exch. 173. 

((} t'oreman v. Great Western Bail. Co, (1878), 88 L. T. 861. 

(u) Dickson v. Great Northern BaU. Oo. (1886), 18 Q. B. D. 176; Corrigan v. 
Orrut Northern U7id Mandhester, Shtffiidd, and Lincolnshire Bail. Cos. (1879), 6 
L. U. Ir. 90. 


(a) Manchester, SheffiUld, and Lineidnshirs Bail. Co. r, JJroion (1883), 8 Am. 

■ Cak|^03. In this case the plaintiff, a tish merchant, signed a contract oy 
whira he agreed with the defendants that they should carry his fish for 20 pet 
cent, helovrthe ordinary rate, on condition that he relieved the company “fiom 
ail liahilitvwr losa or damage by delay in transit, or from whatever other cause 
arising,” the couta'act to continue lor five years. After this contract had been 
in qioratiott wme inofatbs a consignment of tbe plaintiff’s was injured by 
delay in deUvory caused W the defen&Knts* negligence, s^d he brought hu 
action for damages. The House of Lords held that the ^aintiff had a Ipond 
Jtde option id send hie fish at a. rato which was reasonable and at whidi the 
defondoute would have nudertakeu the liabilities of common carriers; and that 

* theooutract he had signed was just and reasonable and iHrotected the defendants 

faun liability, . 

A company may rdieve itsdf e^ fam liability for misconduct if a fair 
aMmmative be given (DtcJboia ▼. weot Northern Bad. Co., supra, per Losd 
Eanjtn, M.B.. at p. 181). 

• * (i) Harris v. Midland Jhitl. Oo. (1876), 26 W. E. 63. 
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Provided a fair alternative is in fact open to the cansignor^ it is 
anneoessary that the alternatiTe slioiild appear on the face of the 
written contract (c). But a stat^ent in the written contract that 
thmre are two rates in operation^—the one at company’s risk and the 
other at owner’s risk—when in fact there is only one rate in oi^era* 
tion, and ever^^onsiguor is required to sign a contract at that rate, 
does not bin JUie consignor; and no real alternative is oitered to 
him (d). The alternative must be a real and bond fide one; tlieroforo 
a condition that a company will not he liable in any case, except up 
to a small amom^, unless a percentage he paid on the value of the 
goods, is primd^kie unreasonable; hut it is open to a company 
in the case of some classes of goods to i^ovo such a condition to he 
reasonable («}. 

Although, when there Is a fair alteniative, a condition freeing the 
company from liability fur delay or detention may be gomi, 
the deliberate refusal of the company to deliver goods because of a 
groundless claim does not come within this cundiiiun if). 

Railway companies are not bound to carry goods, except ])erish- 
ables and passengers’ luggage, by passeng(a’ train ; therefore, if they 
consent to carry such goods by passenger train, they are entitled to 
dictate the terms upon which they will so carry them ip). |43ut 
altliough they are not bound to carry inerehamiiso by passenger 
train, if they choose to do so without obtaining the signature (»f 
the owner to a special contract, any condilimis they tnay m^o 
limiting their liability for negligence are null and void, ami tiioy 
carry such merchandise as common earrutrs (//). 

55 . The courts lean strongly against carriers seeking to rellove 
themselves of liability in case of iniBCoiiduct on the part of their 
servants; and the “ owner’s risk ” consignment note in ordinary use 
by railw'uy companies does not attempt to do so (i). If a contract 
purports to relieve a company from liability for any *' fault or 
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Moore V. Great Northern Hail, Co. (1882), 10 L. R. Ir. ft.'i, 

(d) Dwkham liruilnrt v. Qrtxit fVretem kail. Co. (180W), 8<J fj. T. 774; /lUilaj/ 
y. Great IVeetern Rail. Co. (1864), 5 H. & 8. 908. 

(e) Lloyd v. Waterford and Limericlt Rail, Oo^ (1862), 13 I. C. L. K. 87; 

Peei y. North Staffordehire Rail. Co. (1808), 10 11. L. Oat. 478; Aslumlun y. 
Lindm, Brighton, and South Coast Bail. Co. (1880), 6 Ex. 1). 190; IRckouu \. Great 
Northern Bail. Co. (1886), 18 Q. B. D. 176; WilHame v. Midland Bail. Co., [1908] 
1 K. B. 252. Bu IHekson y. Great Northern Bail. Co., supra, a condittoa not to Ito 
responaible is any cose for more than £2 for lost of, or injury to, a dog, nt^ats a 
kigo^ value were declared and 6 per cent, on its value atmve £2 were^id 
irrespective of distances, was held to be unreasonable. But in WBj^ma v. Mid- 
land ^l. Co., nipra, a danikur condition, where the percentage wi^i, was held 
by the Court of to he reasonable, the defendant company having given 

evidence that this oad been lor twenty^years the usual charge by every railway 
oompaiiy iu England, and Uiat the canhage of dogs involvod peculiar nsk. 

if) Gordon y. Great Weoiefn Sail. Co. (1881), 8 Q. B B. 44. 

(a) Stone it Co. v. Midland Sail. Co., [1904] I K. B. 669. 

VTitHnson y. Lancashire and Torkskvre Bail. Co., [1907^ 2 E. B, 222. See 
note (c), p. 28, ante. 

(i) M^don V. London, Brighton., and South Coast Bail. Co. (1880), 5 Ex. I.>. 
180; Banan v. Midland Bait. Co. tl^)^4 L. B. Ir. l57}Jtsiws v- Great 
Weatem Saif. Co. (tStf), 3 Q. B. D. 105, 209. For fonn of consignmeut 

note, see Bncydopiedift at Forms, Y<d. III., 171. 


F.L.—IV. 
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negU>,^ence/* tlie eompaiiy remains liable in (mse ol miseondfiei(|)< 
MiHconduct is not necessarily established by proving even enlpabls 
negligence (if). 

Wilful misconduct is misconduct ^ which the will is a par^y and 
is something opposed to accident or negligence ( 2 ). It is Ibe 
intentional doing of something which the doer hno||m to be wrong, 
or which he does recklessly, not caring what the r^it inaj 
The onus of proving misconduct is on the party alleging it, and 
misconduct will not be presumed from the mere fact of misdeliveiy(H)i 
or of unreasonable delay (o), or of unexplained inh|! 7 ' when 

goods are not delivered at all, and no explanatiw is given to the 
consignee, there is evidence of misconduct ( 9 ). 

It is also misconduct for a servant of the company to deliver 
goods to a person who, as he knows, is not the consignee or his 
agent (r). If misconduct on the part of a company’s ser\’ant 8 is 
alleged, it must be shown that the servants actually responsible lor 
the transaction were guilty of a wrongful act; for knowledge on the 
part of the company, or of other servants, that an act was likely to 
cause injury, is not sufficient to prove misconduct on the part of 
servants not having that knowledge («). 

Where a company, by through looking, contracts to carry over 
the system of another company, and is liable for injury only in 
caso of misconduct by its own servants, if misconduct is proved 


(j) Rtman v. Midland Rail. Co, (1884), 14. L. R. Ir. 157. 

(A) Olernster v. Great Westerit Rail. Co, (1873), 29 L. T. 423; Forder y. Ormt 
Western Rail. Co., [1905] 2 K. B. 532. 

U) Lewie y. Great WiAerii Rail. Co. (1877), 3 Q. B. D. 195. 

(m) Forderv. Great Wetlem Rail. Co., enfira. 

(ft) Stettenev. Great Western Rail, Co. (1885), 52 L. T. 324. See Webi y. Great 
Western Rail. Co. (1877), 26 W. R. 111. 

(o) Graham v. Rei/ast awl Northern Counties Rail, Go., [1901] 2 I. E. 13. 

(j>) Jiuynes y. Great Western Rail. Co. (1879). 41 L. T. 436. 

( 91 ) Curran v. Midland Great Western Rail. Co,, [1896] 2 1. B. 183. 

(r) lloare v. Gretit Western Rail. Co. (1877), 37 L. T. 186. See Goldsmith y. 
Great Eastern Rail. (Jo. (1881), 44 L. T. 181. 

(«) Forder V. Great Ireatern Rail. Co., supra. In this case the plaintiff, who 
was a fellmonger, delivered to the comply a parcel of dieepokins to he carried 
from London to Winchester at owner's risk on the terms of a consignment note, 
which ho signed, and which purported to relieye the company from liahffity 
esoept upon proof of wilful misconduct on the part of the oompany’s servahtia 
The skiort were damaged in transit owing to their haying been packed in 4 trueik 
npciD a bedding of wood chips which became entangM in tiie wool 
pf^tiff made a complaint to uh compiHiy as to this injurious mode Of cariying 
skins, and received a letter from en officer of the company at Winchestor wnkh 
stated that4||had ** asked our people at Paddington not to use the khtd of 
Utter you olm^ to in the future.’* Later^ thejplaintiff sent a paroel of 

•kina from Loviden to Windtester under a precisely similar oonkeact. ^is 
paroei waa danu^ in exactly the Kune^ay as the first parcel, ahd't^plldntaff 
brought ibto iMtiue fwdatniwea, aHegmg mucondnot on the jOpti. eff tiSe Cbm* 
panyV( aerwiptB in pmhing h& goe& u a manner whioh they had had moe 
was likely to injiire them. It waa held that (he knowledge whush innofiMipBfyfti 
proven charge b|«wiffiil m ise on flu!^ most be kaowlei^ on ^.jaltVD^ of 
aotne official of the opmpany, nor even of its higheet officii^ hut m ^a pMSon 
wbp k euga^ in, luwiisted trith, the. cxwtnl tiie troniaCtion'^ 
Iham^ief haeariseni «idtiHk,||ilmgprp^ el. shy euch kmcrirlhdffe bh t^ 
pojR of the particular eMviUita of twbompaiiy who wore in control 
^ .j^aching of these goods in j^'kracka, ^ ^(atiffoiiilild not reeoyer* < • 
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On ihft park of some person, the onns is on the oontracting eqSMpeny 
to show that the^ilty person was not its servant ((). 

56. Lobs of market may or may not be dne to delay for whl<dr a 
eompany wonld be responsible at common law; and a company 
is not TOond io accept perishable goods with notice that they are 
intended for a particnlar market (a). Hence a condition that a 
company will not be responsible for loas of market is reasonable (h). 

So is a condition, in a through booking contract, that the con* 
tracting company will not be responsible after handing the goods 
over to anomer company (e). In such contracts the contracting 
company is agent for each of the other companies over whose 
lines the goods pass to make reasonable conditions of which those 
companies are entitled to take advantage (d). 

Again, it is reasonable for a company to stipulate that in case of 
loss or injnry claims should be made within a reasonable time (r), 
or that it will not be responsible for goods falsely described (/). 

57 . A condition that a company will not be liable for the loss or 
detention of goods improperly i)acked is unreasonable (9). 80 is 
a condition that a company will not be responsible for imperfedlions 
or defects in its own stations or premii^ (h), or for defects or in¬ 
sufficiency of its vehicles (i). A condition that a company will not 
be liable for delay or detention however caused is unreasonable t A )• 
60 are conditions that a company will not be responsible for 
passengers' luggage unless it is fully and properly addressed with th« 
name and destination of the passenger (1); that a company will not 
be accountable for correct selection of owners’ goods (m); that a 


& 


Muhony v, n’otw/i^rd, Lhmrich, nnd llWmi IkiiU (h., f lOlK)] 2 I. K. 2*78 

(a) Lord v. Mtdian I JbuL Co. (1807), L. R 2 C. P. 3.iC; iiwUiam HrUlier$ 
t. Oreat WtUem Rail. Co. (1699), 80 L. T. 774.^ Mcst iailway oonipniiinfl aie 
obliged to carry perishables by passen^r train. See Loudon and Not lb 
Weateru Railway Company (Bates and utuurges) Ooniimiatirm Act, 1891 (34 & 
65 Viet o, ocxxi.), and similar Acte relating to other ooni])anios. 

(b) Dmkham JtrUh«r$ v. Oreat Wettem Rail. Co., evpra; While v. Hi mi 
Wentern Rail. Co. (1867), 2 0. B. (N. s.) 7; Real y. Booth JDeoon Jtmi. Co. (IKOJ). 
8 H. & 0. 837; Finlay v. Forth Rritieh Rail. Co. (1870), 8 Maeph. (OU of Seas.) 
969. See also AUday r. Cheat Weatem Bail. Co. (1864), 6 B. & S. 90,3. 

(r) Aldridge r. Ormt Weetern Rail, Co. (1884), 16 C. B. (k. s.) 682; Mahmty 
f,Wakitr/ord, Limerick, and Weetem Rad. Co., sapra. Bat contraote relating 
to mottere not on a company’s own line may be binding although not sdllnoa 
npr easonable; see Ruhm f. Bouth Eaatem RaU. Co. (1869), L. B. 4 (A B, 689; 
mi p. 28, ante. 

{df Rarratt y. Cheat Northern Rail. Co. (1904), 20 T. L. B. 176. 

le) Lewie r. Cheat Weetem Rail. Ckh (I860), 6 U. d; N. 867; Moore r. Cheat 
Northern Bail. Co. (18^, 10 lA B. b. p6. 

J r) Lewis V. Great Ipmsm RoM. Co,, eima. 

) BSmune v. Qrtai Wet^nt BaM. Ob. (1W6), 18 0. B. 806; (larkm y. BrUUd 
Bather Bail. Oo. (1861), 112«, 

(4) Booth y. North JSaettrn Ra^ Oo. am), Ii. B. 2 Each. >173. 

Ui Chegory y, ITetf Midland Matt. ^ (1864), 2 H. A C. 044; iCUauw y. 
Laaoew h ire and Torhhhe Bail. Gtt'fUdjBf), 4 H. A N. 827. 

^ Aim V* ^hmt WeMern BafL Oh. UMD, 18 L. T. 688; Btukham RnAhert 
Qroat Weetem MatL 4Jo. (1809). 80 L. T.m. 

(t) r. North London Bail. Co. (18«f7)Lld ^ 

I and Yb^hife Bait. Co. (1880), 


(m) M'NaUg y. t/oneoehir* < 


8L.R Lr.Si. 
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company will not be liable for injury unless the alleged injury if 
pointed out at the time ol unloading (u); that a company will 
not be liable for goods carried as empties (o); that on a through 
contract for a sea and land journey a company will be under no 
liability for negligence of the crew on the sea part of the journey (p). 

Sect. 8 .—Carriage of Animalt. 

58. Bailway and canal companies are bound to afford facilities 
for the carriage of animals (r), but they are not bound to carry 
animals with all the liabilities of common carriers (*). They may 
make conditions for the carriage of animals; but conditions which 
limit their liability for negligence are null and void, unless they 
are contained in a writing, signed by the consignor or his agent, 
and unless they are just and reasonable (i). 

59. A railway or canal company is not liable beyond the sum of 
jC 50 for loss of, or injury to, any horse, or beyond the sum of £15 
per head for cattle, or £2 per head for sheep or pigs, unless the 
consignor or his agent at the time of delivery to the company declare 
them to be of higher value, in which case the company may 
demand a reasonable {)ercentage upon the excess of the value so 
declared above the sums mentioned, such increased charge to be 
notified by a notice posted in the company's office or station (a). 

60. The declaration is a condition precedent to the right of the 
company to demand an increased charge; therefore the knowledge 
of the value of a horse derived from some source other than a 
declaration made with the intention that it shall operate as such, 
does not justify the company in demanding such percentage (5). 
Where loss or injury occurs, proof of the value of any animal in all 
cases lies upon the person seeking compensation (<;). But a person 
making a declaration of the value of an animal for the purpose of 


(m) Llof/d V. ]Vater/ord n»d Limerick Rail. Co. (1862), l.> I. C. L. it. 37. 

(o) Ahiridijt V. Oreat UVi/erM Rail Co. (1864), 15 C. IJ. (n. 8.) 682. 

(f>) Moof'c V. Midland Rail. Co. (1876), I. U. 0 C. L. 20. For otiior conditions 
which have been cuusiderod bv tho courts, see pp. 37 et scq., p(>et. 

(r) Railway and Canal Trafeo Act, 1854 (17 & 18 Viet. o. 31), ss. 1, 2. A* to 
the liability oJ carriers of animals, see Blower v. Great irw/e/ h Rail. Co. (1872), 
1., B. 7 C. p. 666. They may be insurors, but ai'e not liable for injury cansud 
bv iuherent vice in the animal {Kendall x. London ami ISoiith Woitern Rail, Co, 
(i872), L. II. 7 Each. 37.1). See Kot/ent v. Bmith (1870), 1 0. P. 1). 423; see 
also {}. 10, ante. 

(s) IHckem X. Great Northern Rail. Co. (1886), 18 Q, B, D. 1T6. As to 
animals whidh^i company do not nrofoss to carry as txiramou carnets, they are 
liable for uegligonce as bailees {Richardmt x. AVIA Eaeteru Rail, Vo. (1872), 
L. B. 7 C. P. 76). For forms of contract for carriSM of animals, see Bncrclups^a 
of Forme. Vd. III., pp. 176. 183. 

(O.Baifway end Canal Traflio Act, 1851 (17 4 18 Viet o. 31), e. 1 . These 
provinons apply to hones, cattle, ahe^p and pigs, and also to ell animals osoally 
canned by railway qompanies. such asjdogs {.\i‘Manu» x. Lancaakireanil Yorl^hire 
S‘iU, (%. (1850), 4 H. 4 N. 327; Harrimt x, Lmdon^ Brighton, and South 
Coaet Rail, Co. (1861^, 2,B. 4 S. 122 ; Bukaon x, Qreai Norihem Rail, Oo,, oupraX 
(o) BAilway and Qenel Traffic Act 1861 (17 4 18 Viet c. 81), e. 7. 

(A) Rointteoi^ v. Zondm and Sooth ^etUrn Rail, Cb. (18^), 10 Bi 

^aflwey and Canal Traffic Act, 1864 (17 4 18 V«>t.c. 31), a, 7i • 
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fixmg ihe raie of carrkge is est<^ped from sajing that tiio aoimal 
IB worth more than the snm declared (^). 

61. This limitation of liability applies to everything done by ilhe 
company in receiving ” as well as in ** forwarding and delivering **; 
and so where a valuable horse was injured by the negligence of the 
company on the company's premises before the servant in charge 
of the horse had time to make a declaration of value, it was held that 
the company was not liable for more than £50 (e). The limitation 
applies in respect of the animals mentioned in all cases where 
no declaration or special contract is made(/). 

With regard to animals other than ^ose mentioned, it has been 
held, in the case of dogs, that it is unreasonable tor a railway 
company to make a condition not to be liable in any case beyond a 
certain sum, unless a higher value be declared and a percentage be 
paid on the excess of such value above that sum (<f). It is open to a 
company, however, to prove that such a charge is, in any particular 
case, in fact reasonable (h), 

62. Bailway companies are bound to supply trucks reasonably 
suitable and sufficient for such animals as they undertake to 
carry (t), and it is ptimd facie an unreasonable condition that a com¬ 
pany should not be responsible for the sufficiency of its vehicles (k). 

It is also the duty of a company to provide fit and proper places 
for loading and unloading, and a condition relieving it from 
liability for failing to do so is unreasonable (1). 

63. It may be a reasonable condition that a company shall not be 
liable for injury to horses and cattle by kicking or plunging from 
fear and restiveness, but this only applies to fear or restive¬ 
ness caused by the ordinary incidents of carriage; if the fear or 


(d) McVanee ▼. London and North Weatern Itail. Co. (1864), 3 H. & 0. 343 ; Ntvin 
V. Oreat Southern and Weatem Rail. Co. (1891), 30 L. R. Ir. 125. Seo p. 17, ante. 

(e) Hodgman v. Weai Midland Rail. Co. (1864), 5 B. ft 8 . 173. 

(/) Hill V. London and North Weatem Rad. Co. (188(^', 41i L. T. 513. Where 
one of a pair of hones Teas killed, so that the value of tlw other was affected, it 
was held that the liability was limited to X50 {Rtrry v. Soulh EaaUrn and 
Chatham Railwaya Committee (1002), 18 T. L. B. 159). 

(y) Aahmdon v. London, Brighton, and South (Joaat Rail. Co. (1880), 6 
Ex. D. 190, in which case it was decided that on this point Ilarriaon y. London, 
Brit^tm, and South Coaat Rail. Co. (1862). 2 H. £ 8 .122, was overruled by Perky. 
North IHaffordahireRail. (Jo. (1863), 10 H. h. Ohs. 473; IHckaon y. Creed Northern 
Rail. Co. (1886), 18 Q. B. I). 176 ; Williamay. Midland RaU. Co., [1908J 1 K. B. 
252, C. A. 

(A) Williama v. Midland Rad. Co., aupra, where a charge of 1^ cent, on 
the value of the dog in question above £2, which is the usual charge upon 
all Eogiiah railways, was held to be reasonable; see note {e), p. 33, ante. 

(t) Slower V. Oreat Weatem Rad. Co. (1872), L. R. 7 0. P. 655; M‘Manna v, 
Lancashire and Torkehire Bad. Co. fl850), 4 U. ft N. 327 ; Comhe V. Londm 
and South Weatem RaU. Oa. (1875), 31 L. T. 613. See Amea v. Slevena (1718), 
iStn. 128. 

(ft) M'Mamua v. LaneaMre and Torhahife Bad. Co., aupra. But where owners 
ohoM to take the riek of sendSng hotaes in vehiclee not intdbded for tibat per- 
poee, ai^ in Ntam for taking each xisk get the advantage of a cheap rate, 
them is no impl^ wamnty that flMvehidee are fit for the carriage of norses, 
and -the condition of the oontnet ia Te aio n able {Nevin v. Oreat Southern and 
W^etam Rail. Co., eapra)* 

(0 Rficth T. ffotih Raetem Rad, Co. (1867). L. R. 2 173. 
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resiiveneaa is induced by (lie negltge&ee of the eoiii|»t)7, it M 
not protected by such a ccmdition (m). 

where t^t^e are carried at a lower rate, on conditkm that the 
company abfdl be liable for injury only in the ease of negligence, 
this is a reasonable condition; and as in such case the company 
is not carrying as a common carrier, the onus of the proof of negli< 
gence is upon the person who charges the negligence <n). But where 
such animal is found injured in a wagon and it is proved that the 
mode by whiidi the animal was carried was not a proper one, there 
is evidence that its injuries were caused by negfigenoe (o). 

Where a fair alternative is offered to we consignor, it may be a 
reasonable condition that a company shall only be responsible for 
loss of, or injury to, cattle in case of wilful misconduct (p). 

64. It is primd facie an unreasonable condition that a company 
shall not be responsible for injury from detention or delay in the 
delivery of cattle iq); and though such a condition may be reasonable 
where there is a fair alternative offered, a deliberate and unjustifiable 
refusal to deliver cattle is not detention within that condition (r). 

It may become the duty of a railway company to feed cattle in 
transit where there is delay, for loss of condition is “injury *'(s). 
And, apart from its statutory obligations (1), where it is the custom 
of a company to feed animals in transit, it may be liable for any 
injury to the animals through leaving them unfed (a). 

68 . It is the duty of the consignee of an animal to be ready to 
receive the animal at the end of the transit (h); if this duty is not 
performed the carrier is entitled to incur reasonable expense in 


(m) Oill V. MawihesteF, Bheffietd, and Lincolnshire JUtil. Co. (1873), L. B. 8 
Q. B. 186; Moore v. Great Northern Sail. Co. (1882), 10 L. B. Ir. Oo. 

(tt) Harris v. Midlattd Sad. Co. (1876), 26 W. B. 63; Srnith v. Midland Rail. 
Co. (1887), 67 L. T. 813. 

(o| Picicering v. North Eastern Sail. Co. f 1887), 4 T. L. E. 7. A horne wfis 
put into a lior^e box which was forwardod atlachoa to a mineral train. At the 
end of the tiuiieit the koree was found much injured. It was proved that thora 
wei-e no pi-oper ooupliug^ to the trucks composing this train, and that the tnun 
was subject to muon shunting of a violent description. The court held that the 
horse had not boon carried in a reasonable mode, and that there was evidence of 


nogligenoe on the part of the coinpauty. But the mere fact tiu^ a horse is found 
in a horse box injui-ed is no evidence of negligence on the part of the railway 
company (Sussdl v. London and South fFesiem Sail, Co. (1908), 24 T. L. B> 648). 

(p) Gteai Western Sad. Co. r. MeCuihg (1887), 12 App. Cas. 218. 

(q) Allday v. Great Western Sad. Co. (1864), 6 B. A S. 903 ; Siriy ▼. 
Great Western Sail. Co. (1868), 18 L. T. 666. But a person bringing cattle to a 
railway station is bound to inquire as to the tunes of running oa^e trams, and 
cannot by go j^mittutg to inquire put upon the company the obligation to for- 
waid cattle dm of the ordin^ course of their arrangements, ouch anrange- 
msnts cannot he hdt to a jury as evidence ot unreasonable dday (ToUn v. 
Lendm and Eotih W^tem Sad, Cb., ri896] 2 X. B. 22). 

(r) Corthn T< Gr*at Hrsfem Sad. Ob. (1881), 8 Q. B. D. 44. - 

(«). AUday ^ Great Western Sad. Ob., supra. But where the delay was.dae to 
such a enowstorm as came under tiie description **aot of Ood,*’ toe company 
were held not to bci liable lor sndh wjury {Sriddon v. Great WedernSm. (h, 
(1868h 28L. >J« (kS,) 41). Beep.'S, «n<e, . 

ft) usep. post. , 

k) (Won V. Midhnd0mt, Sail. Ch,, fMOftl 21. H. 183. ^ ^ 

Great Wedem Sad. m (1866), 1 H, A N. 63; Grei$t ilMWl 

4 <;b, T-tj. 8,0 Bnoh. 132, ^ 
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having the animal eared for, and to recover this exponso iroih the Baev. 8. 
owner (e). Oanla|eef 

'When a railwaj company is ready to deliver cattle at the end of 
a transit, and the consignee takes possession of them, but does flOt 
remove thmn from the oompany^s premises, the company is nd 
longer responsible as a carrier (d). 

A condition that the company shall not be responsible for 
the correct selection of the owner’s cattle from other cattle is 
nnreasonable (e). 

66 . Where overcrowding of cattle in a truck takes place at the overw 
request of the owner, a condition that cr railway company shall not oiowdtng. 
be liable for loss due to overcrowding is reasonable (/). 

Where an animal is delivored to a carrier to be carriod, and the Meant of 
carrier is provided by the owner with means of securing it, the aecnring 
carrier cannot be convicted of negligence from the fact that the •®**“** 
animal escaped through the insutliciency of those means for the 
purpose (ff). 

If, however, the nature of the means of securing the animal and 
their insudiciency can be seen by the carrier when the animal is 
delivered, the case may be different (h). 


67. The Hoard of Agriculture and Fisheries have power (i) to rowera at 
make orders fur prohibiting or regulating the movement of animals Board of 
into, within, or out of an area infected with disease (k ); for prohibit* A(yricuituie 
ing or legubiting the carrying of diseased animals; for regulating 
the cleansing and disinfecting of vehicles used for carrying animals | 
for protecting animals from unnecessary suffering during transit; 
for securing a proper supply of water and food to animals during 
detention on transit; and for other purposes (1). 

Every railway company is bound to provide, to the satisfaction of suppij of 
the Board, water and food, or either of them, at such stations as the foodand 
Board directs. Such water or food must be sopi lied to any animal 


(e) JE.ff., whore a horse arrived by train at a station whwe there was no proper 

accommodation for horses, and no one was present to take delivery of the horse, 
it was held that the etationmasler was justified in sending the horse to a livery 
stable, and that the railway company could reCover the cost from the owner 
((/reat Northam Itail, Vo. v. (1874), Ji. R. 9 Exch. 13^. 

AQ Shephtrd T. BritUA and Barter Rail. Vo (I86S), L. It. 3 Exoh. 189. 
te) McNally v. Lancash&e and Torksktre Rail. Co. (1980), 8 L. B. Ir. 81. 

(/) Sheridan ▼. Midland Great Wetieni Rail. Co. (188^, 24 L. B. Ir. 146. 

(y) Biehardeon v. Barth Eariem Rail. (Jo. (1872) L. 11. 7 C. P. 7o. lu (hie 
case a dog was sent by railw^ which when delivered to the oompany hod on a 
collar with a strap attadhed to it. In the coarse of the transit it becams 
neosBsary to fasten the np at a station, and it was fastened by the strap 
sttpplied by the owner. n>e dog Slipped its head from the collar, got on the 
line, and was kilisd. It was held ^t^astiiere was notihing to show (he company 
t hsA iha means of fastenine the dog saj^Hod by the owner was insuffimetit, 
tlMiw was DO evidence of nejmgmMe on the port of the company. 

(h) Shutrt V. O^udey (1818), 3 Stark. 3S3. . 

(f) BiasMes of Axiimals Ai^ 18M {AT A 68 Viet. o. fit), a 32. See title 
Aanum, Vol. I., pp. 421 ef se^. 

(k) A fiulway company may he cmiviotod of being a ,pMf to amving cattle 
into ma inlsoM dwriet if it takas enymart in carrying m anbaals to the 
iMbiddmi area ; see Midland Rad, Oa. v. rreeman (18M), 12 Q. B. B, 029. 

‘ (i) like Board hai mdesoch orden. See title VoLl., pp. 421 ef Mg. * 
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which is being carried b ;7 the company on the request ot thd 
consignor or of the person in charge of such animal. The consignor 
or person in charge is guilty of an offence if such request is not 
made and an animal in consequence goes without water for twenty* 
four consecutive hours; which perit^ the Board mai ,by order 
shorten to twelve hours in respect of any particular kina of animals. 

The company supplying water or food may make such reasonable 
charges therefor as the Board by order approves; and the amount 
of such charges is a debt from the consignor and from the consignee 
to the company and recoverable by action from either. The company 
also has a lien for such charges upon the animal in respect of which 
they become due, and also upon any other animal at any time con¬ 
signed by or to the same consignor or consignee to be carried by the 
company {m). 

Sect. 4. —Pauaengert Luggage. 

68 . Tlailway companies are bound to afford reasonable facilities 
for the carriage of the luggage of their passengers (n). Almost 
all railway companies are by their private Acts obliged to carry 
without a<iditional charge the “ ordinary ” or “ personal ” luggage 
of llieir passengers up to a certain weight (o). But a company may 
run an excursion train at low fares on condition that passengers 
take no luggage, and are entitled to enforce that condition (p). A 
man and iiis wife, travelling together, are entitled to take double the 
weight of luggage allowed to a single person (^). 

Passengers' luggage is not carried gratuitously but for rewal'd, 
the fare paid by the passenger being the consideration for the 
carriage of himself together with the permitted quantity of such 
goods as he is entitled to have carried as luggage (r). 

69. Ordinary or personal luggage includes articles of apparel, and 
such things as the passenger Ukes with him for his own personal 
use and ciinvenieuce, according to the habits of the class of life to 
which he belongs (#). Goods do not come under thi.s description 
unless they are for the passenger’s personal use, and are of such 
kind ns persons usually take with them in a package for use while 
they are away from home(0' Thus, articles carried for the 


(ni) Diaeases of Aniuuds Act, 1894 (d7 & 58 Viet. c. 57), s. 23. 

(») BAilway and Canal Traffic Act, 1854 (17 A 18 Yiot o. 31), as. 1, 2. 

(o) E.g., the Great Western Bailway Act, 1847 (10 A 11 Viet. c. xci.), a. 51; Gie 
Great Northern Bailway Act, 1850 (13 A 14 Viet o. Ixi.), e. 17. A company hae 
no power to make a bye-law requiring luggage to bo bixtked sod paid for as a 
conultion t^wospounbility therefor {nyiliamt v. (Jreat fVestern AW. Co. (1854),. 
10 BxgA. 15). 

(p) JSanMW V. EoHh Eauterti SaU. Co. (1863), 8 L. T. 666. 

(e) Chreltt Iforthem Rail. Co. v. Shmheru (1852), 8 Ezch. 30. 

(r) See Ookm v. South Easttm BW. Co. (1877), 2 Ex. D. 253, per 
L.4.,atp. 25£r; Ghtat WettemRaU. Co. y. Goodman (185ffi, 12 0. B. 313; Otutwell 
y. Uhethire hinee CommiRee^ [1907].3 £. B. 499, per A. T. JjAWimNCS, J., atp. 506. 

(a) Macrow y. Cheat fTeRem Rail. Co. (1671), L. B. 6 Q. B. 612. Aeompany 
ieoot justiliod inrefusangto carry each thio|n heoauae it diaapproyee of the 
mode in which are puked—u where artidee of clothing are ma^ up into 

• pukase by being wrapped in a thawl (Jftmder y. South Eaatem Rail. Co,. 
nm), 1 0. B. (H. s.) 674 See p. 6, ante. 

(6 Written y. Great Sarihfm RM, Co., [1899] 1 Q. B. 243. 
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purposes of trade or business are not passengers' luggage (a); Bsot. 4. 
nei&er are household goods, intended for the passenger's use^ not P awn ers' 
in relation to the journey, but as a permanent part of his housu 
furniture (b) ; neither is a child’s large rocking horse (o); nor a 
bicycle (d); nor a bath-chair (<); nor an artist’s sketches (/); nor 
de^s and banknotes in the l»g of a solicitor travelling to ationd 
the hearing of a law suit (< 7 )- 

It is only goods which come properly under the description Uabititr 
passengers' luggage that a passenger is entitled to have carried 
without extra charge; therefore where a passenger takes with him not 
other goods, e.g., merchandise, as if they wore personal luggage, the lugf^ge. 
railway company does not contract to carry such goods, and if they 
are lost or damaged the company is not liable (k). But if a company 
allows a passenger to take as luggage what obviously is not lugmge, or 
what the company knows is not luggage, it cannot be heard after« 
wards to deny that it is luggage, and it is liable for its safety (i). 

With regard to personal articles in the exclusive custody of a 
passenger, such as the watch in his pocket, the carrier’s liability is 
measured by his liability in respect of the passenger’s person, and 
not by his liability in respect of goods (j). 

70. A railway company is only bound to carry without extra servant 
charge the luggage of the passenger himself; therefore when a travelling 
servant is a passenger, and takes a portmanteau containing his 
master’s clothes, the master not being a passenger, the company (,r bimaelf. 
has not contracted to carry this luggage, and is not liable to the 
master as carriers for its safety (A), But a servant travelling along 
with his master has a right oif action against the railway company 
for the loss of his personal luggage, notwithstanding that it was the 
master who paid for the tickets for both (1). 

And independently of contract, the owner of luggage which is on of 
a company’s premises to be carried or is being ©irried may have a tort* 

right of action in tort against the company, if the .uggage is injured 
by the wrongful act of the company (m). 

(a) Great Northern Rail. Co. v. Shepherd (18511), 8 Exch. HO; Cahill v. Lmtlon 
and North Weetern RaU. Co, (1862), 13 G. B. (ir. s.)> 818; (formullp and Jeffrey 
Manufacturing Co. v. Midiand Rail. Co. (1898), 14 T. Ij. R. 64. 

(A) Macrowr. Great Weetem Rail. Co. (1871), L. R. 6 Cl. B. 612. The gootU in 
this case coneisted of eheete, blankets and quilts for bedding. 

I c) Budtton V. Midland Bail. Co. (1869), L. R. 4 Q. B. 366. 
d) Britten y. Great Northern Rail. Co.. [1899] I Q. B. 243. 

«) Ciuack y. London and North Wedern Rail. Co. (1891), 7 T. L. R. 452. 

/) Mytioa y. Midland Rail. Co. (1859), 28 L. J. (ex.) 385. 
g) Phelps V. lAmdon and North Wedern Rail. Co. (188;^, 1ft (T. B. (.v. R.) 3*21. 
h\ Selfart and RaUymena Rail. Cos, v. Keys (1861), 9 H. L. ('as. A.’iO; Cahiii 
y. London and North Western Rail. Co., supra; Great Nortkeru Rail. 

Skwhsrd, supra. 

{*) Cahillr. London and North Wedem Rail. Co., sujfira; (treat Northern Rail. 

Co, y. Shtp^d, supra ; WUkinson y, Lancatbire and Yorkshire Rail. Co,, [1907] 3 
iL B. 222. See note (e), p. 28, an2e. 

(j) Smitton V. Orieid Steam Navigation Co., Ltd. (1907), 96 Jj, T. 848. 

Soeher y. Great Eastern Bail. Ou, (1870), L. B. 5 Q. B. 241. 

(2) Mar^tall f. Tbrlr, Neweadle, amdLSortd/^RaU. Co. (18fijl), 11 C. B. 655. 

Ua) MssueY.CfreatIksstemJtail. Co,,11^5} 2Q.'S.3S1. Xhiois case the plain- 
tin** segyaat tixA a t^et lor a jotmisy im the defendants’ i^lUway and took with * 
him a jmrtmaatoaa containing huHyery, which was the prepsarty ci the plaintifl. 
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If gooda are taken as luggage which the passenger Is i»}i 
entitled to have carried without extra charge, the company may 
demand payment for the carriage of such go^s, and him a lien 
upon them for such payment (n). 

71. Bailway companies carry passengers* luggage with &e 
liahiliiy of common carriers (o). They are not necessarily relieved 
of this liability by the fact that the luggage is placed in the com* 
partment along with the passenger; but in such circumstances, as 
the passenger takes the control partly out of the hands of the com* 
pany, the liability of the company is modified, so that it is not 
responsible for loss due to this interference by the passenger, without 
negligence on its part(p). 

72. The liability of a railway company as a common carrier for 
the luggage of passengers begins as soon as a servant of the com* 
pany. receives the luggage; but it is outside the scope of a porter's 
authority to receive luggage for transit, except within a reasonable 
time of the starting of the train by which the passenger means to 
travel (g). It is part of the duty of a railway porter to take charge 
of luggage while the passenger goes to the booking office to take 
his ticket, and the company is liable for luggage so intrusted to a 
porter, in spite of notices that it will not be liable for luggage left 
with porters (i). But where a person, not intending to travel 


The rortmanteau waa negligently let fall upon the line by a porter and was run' 
over oy a train and its contents oestroyed. In an action by the plaintiff for the 
value of the proMiiy destroyed, it was held that, although there was no contract 
with the plam^, the defendants were liable for the act of their servant. 

(n) Bunuey v. North EMtem Bail. Co. (1863), 8 L. T. 666. 

(o) BioharMY. London, Brighton, and South Coast Bail. Co. (1849), 7 C. B. 839; 
Munster v. &niih Eastern Bail. Co, (1858), 4 0. B. (n. S.) 676; L« Conieur v. 
London and South Western Bail; Co. (1865), L. R 1 Q. B. 54; Agrell v. London and 
North Tl’enfmi JRo»7. Co. (1876), 34 L. T. 134, n.; Cohm v. ^uth Eastern Bail. Co, 
(1877), 2 Ex. D. 263; Great Western Bail. Co, v. Bunch (1888), 13 App. Cas. 31. 

(«) Bichards v. London, Brighton, and South Coast Bail. Co., s^a; Le Gonteur 
V. London and South Western Bail. Co., supra; Talley v. (Treat Western Bail. Cb. 
(1870), L. E. 6 C. F. 44. In the last case the plaint^’s portmanteau had been 
by his request placed under the seat of ^ carriage in which he travelled. l!he 
train stopped for ten minutes at a junction, and the plaintiff left the carriage 
and spent the time in the refreshment room. On Ms return to the traih, he got 
into another compartment, leaving his portmanteau with strangers, who br&e 
it open and stole some of the contents. The ju^ found that there had been 
uegagenoe on the part of the plaintiff, but no nbgligeuoe on the part .ef the 
company, and die company waa held nut liable for the loss. See also Great 
Western Bajl. Cb. v. Bunch, supra, per Lord IlAi.snuK'ir, L.O., at p. 42, and mr 
Lord at p. 47. 

(g) Great I¥f44em Bail. CSo. V. Bmch, supra. In this case a bog was banded to 
» pester with other luggage forty minutes before a train was timed to start, the 
porter bsiii^. tcild to put the begin thetarrmge and the other Inggagein the 
vast, tthh iMMiwger then went to get a ticket, and on returmpg ten nuntdes 
Hter to the |dsitlpi^{^«dto findeit^r porter or bag, fhof^hiheotiber luggage 
had been put m van. .The ^bts never seen i and in an aotimi to 

ita value, the ooua^ toixt In pving judgmeut to the plslafdfi, Iqnuid 
diet the luggaga had nod ih the cireomstanoes betu delivered to 
itBtohpnable <time btttou the otartbg of the tmiU, «ud that there had Men 
ou the part td Ito pdrtoir^’^The Honie xA Lmds held f&it 
dlgniliusi to justffy the the ooiaily court judge. 

yGir9atWeskrnBaB.i^’,%Bunch,sHpm;Li(tvi^^‘Bondm,Chttikam,a^ 

; 0, ^6X84 L. T; m,* Imch v. South Miw Bail Oo. (1B74X M li. ti I# 
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imm^dialelyt huids his luggage (o a porfcdr aad leaves the 
the is not liable if the luggage is lost (t). 

The liability of a railway oompany as a common carrier for 
passengers' luggage extends to the period when the luggage is 
oeiDg ^en hrom or to any vehicle by which the passenger arrives 
at, or leaves, a station of departure or arrival (t). If, at the end of 
a journey, luggage be handed to a porter to put on a cab, the 
company is liable for its safety until the porter gives it into the 
passenger's custody at the cab (a). At the end of a journey it is 
the duty of the company to have luggages, carried in the van, ready 
on the platform for delivery to the passenger; and the liability of 
the company for its safety does not come to an end until the pas¬ 
senger has bad a reasonable time in which to take possession of 
it (6). If a passenger fails to take possession of his luggage within 
a reasonable time of arrival, the oompany is no longer liable as a 
carrier (t ); and a porter agreeing to take charge of luggage after 
such time is acting outside the scope of his authority and does not 
bind the company (J). 

78. The provisions limiting the liability of carriers for the loss of 
valuables apply to the luggage of passengers which is carried without 
additional charge (c). Bucli luggage is also within the provisions 
as to the limitation of liability by special contract (^), so that a 
company is liable for negligence, unless it is protected by a 
contract signed by the passenger, the conditions of which are 
reasonable (. 9 ). A condition that a company shall not be liable for 
the loss of luggage unless it is fully and properly addressed with 
the name and destination of the owner is unreasonable and void (h). 
But where a company gives a through ticket on condition that the 
contracting company will not be responsible for the loss of luggage 
nnless such loss occurs on its own railway, huoh condition is 


(a) Wtkh v. fMudon and North Weatem Rath Co. (1886), 84 W. II. 160. As to 
the liability of railway oompauies for luggage deposited in cloak-rooms, see title 
Baiuibnt, Yol. I., p. 549. 

(f) Aytdl V. J^ondon and North Weatem Rati. Co. (1876), 34 L. T. 134, per 
Founox, B., at p. 135. 

(sd Rutcha V. London and South Weatem Rad. Co. (1855), 16 C B. 13. 

tkehorda v. London, Jirttfhion,and South CtmatRath (v, (1849), 7 0. B. 839 , 
Pataehefder v. Great Weatem Rad. Co. (1878), 3 Ex. I). 153, 

(e) Ftrth V. North Euatem Rad, Co. (1888), 30 W. R. 467. In this case the 
plaintiff drove off from the station of arrival with another person's portmanteau 
vAiidb he mistook tox his own. Having utived at lus house, a rode distant, he 
diecovwed bis mistake, and drove back to the station, llis own portmanteau 
then had disappeared and was never lound. In an action to recover its value, 
it was held that the oompany was not UaUo. 

J d) ffodktmon v. LotMen imd North Weefertt Rail. Ckt. (1884), 14 Q. B. 1>. 228. 
4 Ouri^ Act^ 1830 (11 4^1 Will, i, c. 68), s. 1; see pp. 21 sf seg., 

s. See i^HMrs V. South Etudom Bail. 0*. (1867), 16 L. T. 329 ; v. Soutit 
Sadism and Oht^m Radvaya (1001), 17 T. L. B. 651; CatawtU v. 

Cke^ra Linu CanmiUee, 2 K. |t, #9. 

(/) Bsdway sc^ Owaal xia^ Act, ^17 A 18 Yict. c. 31), a 7; see p. 28, 

V. South Euatem Rail, (h. (1677), 2 Ex. I>. m^OuRfir v. North 
ZouSoa RdR Co. (1887), 16 ^ B. D. 64 j W^naon v. LaoemRim emd Xorkahtre 
JM, 1190713 K. 8. 222. 

Notih London Rad. Co., ayioa. 


8109.4. 
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good if broilgbt to the knol^ledge of the passenger, for thereskictioR 
as to reasonableness of conditions applies only to traffic npon kie 
contracting company’s own railway (i). But notwithstanding a 
condition of this sort, where luggage is lost on a through journey, 
the contracting company is liable unless it can prove that the 
luggage was in fact handed over to another company O'). ^ Where 
such proof can be given the second company is responsible for 
loss or injury due to its negligence irrespective of contract (k). 


Part III.—Carriers of Persons. 


Srct. Ir—Degree of Care necessary,' 

74. Carriers of passengers are not insurers of the safety of the 
persons whom they carr)-, neither do they warrant the soundness or 
sufficiency of their vehicles. Their undertaking is to take all doe 
care, and to carry safely as far as reasonable care and forethought 
can attain that end-</). 

75. They are ivisponsible for any negligence on the part of their 
servants (m), and raihvay companies are, in general, responsible for 
the negligence, not only of their own servants, but of all persons con¬ 
nected with the carrying, the signalling, and the maintenance of the 
road on which they run their trains (n). The obligation upon carriers 
of persons is to use all due, proper, and reasonable care, and the 
care required is a very high degree of care(o). 

76. They are bound, so far as such high degree of care can accom¬ 
plish it, to see that everything under their own control is complete 
and in proper order; but they are not liable for the acts of persons 
over whom they have no control (p). If, however, there is any 

(*) Znm V. Sfmth Eastern Rail. Co, (1869). L. B. 4 Q. B. 539. 

U) Kent V. Midland Rail. Co. (1874), L; R. 10 Q. B. 1. 

(ifc) Hooper v. London and N'orCi Western Rail. Co. (1880), 43 L. T. 570. 

(Z) Christie V. Origgs (1809), 2 Onmp. 79 ; Bterris v. Owfar (1825), 1 0. 4 F. 
636 ; Crofts v. Waterhouse (182^, 8 Bmg. 819 ; Aston v. Heaven (1796), 2 Eiq>. 
533 ; Fym v. Great Northern Rail. Co. (^1861), 2 F. & F. 619 ; Readhead v. 
Midland Rail. Co. (1869), L. R. 4 a B. 379 ; Oeev. Metropeditan Rail. Co. (1878), 
L. R. 8 Q. B. 161 : East India RaR. Co. v. Kalidas Mukerjee, [1901] A. 0. 396. 

(m) Ihaitey v. Smith (1808), 1 Oui^ 167. 

(n) />an«ef v. MHro^itaa RaR. Co. {Direetors) (1871), L. R. 5 H. L. 45; 
might ▼. MWand, Rail. Co. (187^, L. R 8 £xch. 137. 

(o) Readhead v. Midland Rail. Vo,, stgpra. 

(i>) DanHy, Metropolitan RaR. Cd.{Dtrectors),simra, In this case the (Toipom- 
tion of Lo^d wwe otn^g out woriu over the ttumel in which the defendant 
company’s bwhie ran. The oonyiair/ had no offiotrol whatever over the penone 
ennwea on th^ hrorke. The Servants of the contractors allowed so ihm girder 
to|au upon a passing train and to injure the plainlaif, and it washeld Uiat the 
eomptkny vrere not liable. In RVipAt v. Midland Sail, Cb. (1873), ]L B* 8 
187, the London and Korth Weste^ Railway Ocmpahy had powers q< mtuiing 
,e#er a ehurt portion of the defendants’ railway. At the jnamon the signals and 
poihts were under the control of the defeatdaubi. The ngnais wets in ^our of 
a train of the defendants^n which the plaintiff wsw a paiseager, and agsinaf a 
trahi of llui Western Cknnpany.' In diachedienoe to ffie idguala, the NesUi 
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H^Asonable ground for apprehending danj^r from any eiiertaial **»• '• 
eaoMy carriers of passengers are bound to take slops to |^rd 
againai it ( 9 ); and it may be negligence in them not to warn Af llare 
^sengers against dangers of the road, which they should know fdf ***J25!!f*^* 
but which are not necessarily obvious to the passengers (rh 

77. Carriers of passengers are answerable for the soundness and Ooty m to 
sufficiency of their vehicles, and are liable for any defect which vebtelwi 
careful and reasonable examination would reveal («). Periodical 
teeting and examination is a duty ( 0 > and the fact that a vehicle 
breaks down is primd facie evidence of negligence (a). But if they 

have taken all reasonable care, and ^used the best precautions in 
known practical use for securing safety, the carriers are not liable 
tor accidents due to latent defects in their vehicles which such pre> 
cautions would not discover ( 6 ). Where, however, such latent defects, 
though undiscoverahle when the defective part is new, may be dis< 
covered later by proper examination when the part is worn, it i 2 
negligence to omit such examination (c). 

When a railway company receives trucks from another company, 
or from traders, to be forwarded on its railway, it is not obliged 
to make so minute an examination of such trucks as it is of 
its own; but a reasonable examination should be made, according to 
opportunity and circumstances; and the existence of a defect which 
such examination would not reveal is no evidence of negligence (d). 

78. Where an emergency arises, it may bo negligence on the rondnotln 
part of a carrier not to act with the best judgment in the 
circumstances (e). 


Western Company’s train ran on to the defendants’ line and collided with the 
defendants’ tiain, the plaintiff being injured in the collision. In an action for 
damages the jury found that there had been no uegl^nce on the defendants’ 
p^ and the plaintiff was held not entitled to redovir. See also A’att India 
Mail, Co. ▼. Kulidaa Mvktrjee, [1901] A. 0. 396; Maiok v. Bumntr Bail. Co. 
(1658), 27 L. J. (BX.) 165. 

(o) Daniel v.Metri^itanSail.>00. (pireetor$) 6 i Wyltorn 

V. Onat Northern Bail. Co. (1868), 1 F. & F. 162. 

(r) Dudiey ▼. Smith (1808), 1 Camp. 167, 

(i) Clmetie r. Qriggu (1809), 2 Camp. 79; Slwrp v. Oreg (1833), 9 Bing. 457; 
Bremnmr v. WiUiarM (18x4), 1 C. & P. 414; Mayor v. £rumpAW'e«(lB24}, 1 0. & P. 
251; Cwiity, Brinkwater (1831), 2B. & Ad. 169; Hymanr. Nye (1881), 6Q. B. D, 
eSs. 

(f) Bremner r. Wtiliamt, tupra; Jona v. Page (1867), 15 L. T. 819. 

(u) Chritiie ▼. Origge, eupra. 

(b) In Beadhead ▼. Midhnd Bail. Co. (1869), L. B. 4 Q. B. 379, the plaintifl 
was injtuedin an accident to a train of the defendants caused by the breaking of 
the tyre of a wheeL Evidence was given that the break was caused by a latent 
defert in the tyre, which waa not due to n^ligenoe in manufacture, and wUch 
could not have b^ discovtffod by imy ordinary and reasonable test. The jury 
Bsoordingly fonad that there wae no negligence on the defendants’ part, and 
it was hma the defendants were uahls. See also Ford v. London and 
Booth WtOem Ba&. Co, (18^, 2 P. * F. 730; Stoket v. Naetern Comdiet Biil. 
Co. (I860), 2 P. * P. 691. Tb» enus is upon the carrier in oaas of an allc^ 
lateidslsot to ^ow that aU pro^ oust end skill was ussd (Ifeffen and Wifi v* 
lmido»and3otahWuUrn£aiLOo,n8B^iCah.ABijm' 

,M JfofiSir Vi Slaikfn COweiim JB^it, Oo, (1861). 3 Ifc 7^6^ 

Igi Bkkmrdo m v. Gnat SatUm BaiL Co. (1876), 1 €. P. 649 
VodUM v. foOeit (1617), 2 Stsdp. 87. 
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8bot. I. Where a pastenger is pak in peril by the negligance of tbeearper» 
Dsnee it may be reasonable for him to lea^ from the vehicle; and in soi^ 
of Care case the oarrmr will be liable for injuries received by so lea|ttiig, 
necessary, though in fact the passenger would not have been injured it & 
had kept his 8eat(/). But when there is no real danger, and 
the passenger jumps out and is injured, nnd^r &e influence of 
unreasonable fright, the carrier is not liable (g). 


Piuwengcr 
citrrying 
article to 
commoo 
danger. 


79. It is negligence on the part of a railway compuiy to all^ a 
passenger to take with him in the carriage any article which is likely 
to injure other passengers; but when such thing is contained in a 
parcel, and there is nothing ifl the appearance of the parcel to excite 
any reasonable suspicion as to its contents, the company is not 
liable for any injury done {h). 


Perw>nt to 80. The duty of a railway company to use a high degree of ciu^ 
whom com- towards its passengers does not depend on any contract with the 

KbfeTo7 passenger; it is hound not to injure by negligence any person 

uegiigouco. lawfully on its railway, wheth^ such person has made a contract 

vith it or not(>). 

An action for damages for personal injuries by negligence is an 
action of tort, whether the negligence consists of misfeasance or 
nonfeasance {k). Hence a railway company is liable for personal 
injuries, caused by negligence, to a person travelling with a free 
pass (0, to a Post Office servant travelling with the mails (m), and 
to a child carried free(»). It is also liable for negligence to 


(/) Jonn ▼. Boffce (1816), 1 Stark. 49.1. 

(y) Kttmity v. Qrmt Southern and Wtatem Itad, Co. (1886), 18 L. B. Ir« 
301« 

(A) Ea»t India Rail. Co. v. Kalidaa Mukerjte, [1901] A. C. 396. In tkia case a 
passenger took into a amoking oarriage a paroel oontuning fireworka of a 
uangarouB nature. In the oonrae of the journey an explosion occurred, whidi 
no one in the oamaga waa left alive to expUdn. It waa held that, aa th^ waa 
no evidence that th^ waa an 3 rthing in the appearance of the parcel to call the 
attention of the company’a servants to its oontente, and no evidence that any 
servant of the company knew or had any opportonity of knowing die nature ca 
such contents, there was no evidence of neghgenoe on the comfy's port 
(t') Collett V. London and North We^tm Rail. Oo. (ISdlK 18 Q. B. 084; 
Juafm V. ti'recid ff^eriem RwU. Co, (1867), Ii. B. 2 Q. B. 442; eouJku v. Jfriro* 
politam RMrict Rail, Co. (1880), 6 0. P. D. 167; 2'aytor v. Manchester, Sk^fieldt 
and Lineolnehire RaiL Co., [1896] 1 Q. B. 134. See title Nbosjobnob. 

(1) AV/y T. Metr^xditan Rail. Go., [1866] 1 :Q. B. 644; Taylor v. ifanekedsr, 
Sheffield, and Lineolnehire Bail. Co., eupra. 

(1) (Ireat JUnihem itot'l. Oa. v. Amrr&(H»{1864). 16 Exch. 378. 
fm) ikileti V. London and North Western Rail. Oo., et^aa. 

(a) V. Qreot Northern RaiL Oo., sigww. in thu ease the diild injnrai 

Waa m laoA above flaaa yaara of age, the agy hakiw whidi diiUbron aao aiicw^ 
to travsNritbCAit.payttiant; hut & aonapaiiy'iiiada no iaqumaa,r«iid the jury 
found that who took the diMby tiam, had jaemtabtioa to^dmaal. 

Vary young dbilown >-aw aooq^ paasangarahynBadf aompaniaao^t. 
jack to the oonffitioia ftat 9wy oi^ properly looksd tMar pr nemn pbM hi 
dbam at thdm. BUto Midk’R alifld to ao MwatiBad wifli' stta&'a^hill^lhli^^' 
dUu #Dnot Moovar few iwiiitoHil injtmea against the aotopany, if Aw aMiiliSt;: 
was toUMd hy iHM^igenro tho paii ;of the aaalt anlHatoiit 48 

dia aiw t to him to iwmw JthdK; (mlils v, 

& ft a 728). A paiMtt^WoWhotoat«r« iMUtod w^ 

toaht a in whM ho to xidii^ aid m to ba'dtowthtod to . 
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persons, Qot intending to travel, wlm come to its stations on bnsi* ^ 

ness (o), os' merely to accompany friends who are about to trnvd 
But where a person goes to a part of toe premia of a railway com- TCf'^^sre 
pany to which the company has no. reason to eicpect him to go, he oesy gy. 
and without any express or ii^Ued invitation, the company is not 
iiaUe to such person if he is injured liy negligence ( 9 ); and it a 
person is wrongfully in a oompimy’s toain, or upon a company’s 
premises, it seems that the company owes him no duty, and is not 
responsible if be is injured (r). 

81. Negligence must be proved by the party who alleges negli- Proof of 
gence; but where proof is given that something has happened on a u«si>soiit» 
railwa;^, which as a rule would not have happened if proper care 
and skill had been used, r«« ipta loquitur, and there is evidence of 
negligence (s). Thus the mere fact of two trains of the same com¬ 
pany coming into collision may be evidence of negligence ( 0 , as 
may the fact of a train leaving the rails (a). In such cases the 
happening of toe accident is not conclusive, but only priuid facie 
proof of negligence ( 6 ), and the onus is on toe company to rebut the 
presumption which arises (c). The presumption is rebutted by 
showing that the accident was due to toe wilful act of a strangei'Ct/), 
or to a cause which was beyond the control of the company, and 
which it could not have been reasonably expected to foresee («). 

If, however, the accident is one which may reasonably have arisen 
from a cause for which the railway company is not responsible, . 
the onus of proof is on the plaintiff (/). 


damages against another party where a collision occurs due partly to con¬ 
tributory negligence on the jMiit of such driver v. ArmHro^ (1H6S), l:} 
App. Cas. 1, overruling Armstrong r, Lancashire and Yorkshire Jiail. (kt. (1S67], 
L. h. 10 £xch. 47). 


V. Great Western Ban. Co. (1877), 37 li. T. 1S3, it was Held tUat a person 
going to a railway station to see a friend off is not a bare licensee, but is in the 
position of a person on lawful business and minted to go upon the premises. 

(o\ QriiBths Lonian and North Western Bail. Go, (1806), 14 L. T. 797. See 


(r)e^See Austin v. C^eat Western Bail. Co. (1867h L. B. 2 Q. B. 442. 

' {s)'Mee v. MetropolUan Bad. Co.' (1873), L B. 8 ^ B. 161 ; Kearnn/ t. 
Londim, Srigldon, and Booth Goad Bad. Co. (1871), L. B. 6 Q. B. 759. See title 
Kxouokbce. . „ ... . „ . 


I 


Bird V. Orsat Northern MtU. Go. (1858), 28 L. JT. (EX.) 3. 
i Oaraue ▼. Leaden Brighton BaB. Go. (184^< 18 L. J. (o. n.) 133; 
Wahurford mtd Limmndt Bad. Go. f1877V. LB. 11 0> L. 31 


■;Lrtide»bimto^,WSb«asiid|^^ 

(dV LtttiAw* Bwmner RaB. Co. 27 Ji. J. (BX.) 16« ; McJhwaM v. Great 

Ob., C1M3] 2 K. B. m. 4 A. 


eaiM toe a 
Hrhovieff; 


rdatoe footplate. 'Thr 
'ikliilmr, and w iiini’'toi4 


_ Jfihg, and timmoftoi'jiiito upm 
eicff'nimtMnneeoathefliBtwtlMO^ 

V Bbsmn r.-^BsUhesfehire and To^ldre-'SaU. w. 20 W. B. 29*. 

M a tratoooUidrawhboatoe, it must he chewn that tot cattle were on the 


was only ^niimM'Incivaditovx a 
'totoeupemit ltit|mhcld tost there 


were on th# 
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Bect. 1 . 82. Railway companies are bound to have and k^p their pre* 

Degree mises to which the public have access in a safe condition; but this 

of Care obligation is satisfied if the premises can be safely^ used with 

necessary, ordinary care (y). Companies are never liable for injuiies received 
r)uty to kcc|j l^eif premises, unless negligence can be proved against them (k). 
(iromises in And though railway companies are not bound to take the greatest 
■afecondiiiou. possible precautions to guard passengers from danger, tliey are 
bound to take all reasonable precautions against dangers of the 
existence of which they are aware (i). 

Proof that A mere opinion that premises are dangerous is irrelevant; proof 
preniiseaare jjiugt jj© given of the paHicular respect in which the danger is 
angeroiw. jo consist (A). Neither is it sufficient for a plaintiff to prove 

that the construction of any part of the premises is faulty, unless 
lie can go further and show that the fault in construction was the 
cause of the accident (f). 


line throtigh the negligence of the company (PatcAe/l v. IrtWt 2ivrth irufrrn 
Mil. Co. (1871), I. E 6 C. L. 117). 

(f/) Cornman v. Kastern Count in Rail. Co. (1839), 4 H. & N. 7S1 ; Riii;} y. 
Manchnler, Shvffield. and Linwhuhire Rail. Co. (1866), 14 W. 11. .S,‘)4. Where 
there wore two dwrn on u platform, ono ui.'u‘ked “For Gontlemen,’'' with a bright 
light over it, and the other marked “ J^iuip Boom,” with no light, and the 
plaiutiiT, entering the latter in mistake fur the former, fell down some steps 
«iid was injured, it was hold that there W'hs no evidence of negligence against 
the comtiaiiy {Tmtiuey y. London, Driylilon, and South Coani Rail. (Jo. (1837), 3 
C. li. (n. 8.) 146). 

(//) Ileucc a passenger at a station injured hy the negligence of a stranger, 
or 01 the servant of an independent contractor employed by the company to 
repair the station, is not entitled to succeed in an action for damages against 
the company (1(V(/«/r<! y. Loudon, Jhvjhto-n, and South Coast Rail. Co. (1869), 
L. E. 4 Q. B. 693). See Reedie v. London and North Western Rail. Co. (1849), 4 
I'lxch. 244. Again, where plaintiff was bitten by a stray dog at a railway 
station, and evidence was given that the dog had some time before torn the di-ess 
of another passenger and had lieon kicked out of the station, but had returned, 
it was hold that Iboro was no evidence of vngligence by the railway company 
in not keejiing the statiun in a safe condition (Smith v. Ornd JCastem Rail. Co. 
(1866), J.. Jl. 2 0. P. 4). 

(»■) AtherUm v. London and Noiih Western Sail. Go. (1903), 21 T. L. E 671. 
In this case the plaintiff was injured by a spark from on engine as he was 
leaving a railway station at the end of a journey. The way out was a path 
running dose to the line for some 150 feet and not screened in any wav 
from .the railway. It was jiroved that complaints had been made to the com' 
pany us to the danger from sparks to passengers ii^g this exit, but no 
evidence was giv en of any negli^nce in the construction of ffie engine from 
which the spicks came. It was held that, as the defendants invited passengers 
to use this exit, and knew of the possible danger, and coold at a moderate cost 
have ffiuuded against the danger by scroeuing the path, there was evidence 
of ne^igenuo aguinst them. 


of neipigenuo aguinst them. 

(k) Siyyr. Manchesttr, Shejklil, and Linrolnshire Rail. Co., supra; Crafiery, 
J/stropdifcwi HuU. Co. (1866), h. E 1 C.»l'. 300. 

(f) Datas v« London and Srighton Sail. t'o. (1861). 2 F. & F. 588. But where 
it was proved that a bridge was improperly constructed so as to be dangmos 
on account cl at\ aperture, and that the danger was not obvious, and that the 
plaintiff fell through the apeAure. it was held that there was ,evi^nce of 


^yone lawiuuy usti^ utem. Ji’acimore, where a oiuid fell tbrongh an aperture 
in the side of a hri(^ through i^ich a grown peison could not.hare Mien, 
the eompuiy was hdd to he liable {Lag v. JluUand Sail, Co, (£876^ 84 
la T. 80). » 
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The mere fact of an obstruction being on a plaifonn ie no 
evidence of ^ n^ligence; and when a passenger falls over soch 
obstroction it is a question for the juir whether in the circumstances 
a person using reasonable care w'oula have perceived and avoided 
it (m). The fact tiiat ice is allowed to remain on a floor or staircase 
may be evidence of negligence («). Where a passenger slips and 
falls, without negligence on bis own part, it is no answer for the 
railway company to show that he might, to his knowledge, have 
gone by a safer way (o). 

83. Where passengers have to cross rails, on the level, in order 
to enter or leave a station, or to get frdm one part of the station 
to another, they must use due care; and where a person so crossing 
the rails is run over by a passing train in daylight, he is probably 
himself guilty of negligence, such as to disentitle him to damages 
from the railway company (p). In every such case, however, the 
liability must depend on the circumstances of the case and the 
nature of the locality, as, for example, on the absence of warning 
where warning is reasonably necessary ( 7 ), the failure by the engine 
driver on a proper occasion to whistle (r), the existence of a curve 
such as to prevent an a[)proaching train being seen («), or the state 
of the light ( 0 . 

AVhere, however, a person goes on to the rails without any express 
or implied invitation from the company, as a rule the company 
cannot be held responsible if such person is injured (a). An invita¬ 
tion to use a level crossing may, however, be implied, notwith* 
standing the fact that the company has supplied another and safer 
means of crossing, and has put up notices forbidding passengers 
.to cross on the level, where as a fact it allows persons constantly to 
use the level crossing without objection (b), 

84. A railway company is bound to use due and pro|)er care 
to see that its line is maintained in safe condition, and the fact 
that an embankment has given way is ptirnd facie evidence of 
negligence, which becomes conclusive in the absence of rebutting 
evidence (c). Embankments must be constructed of sufficient 


(m) €omman v. Eastern Counties Eail. Co. (ISoR), 4 H. & N. 781 ; Blackman 
V. London, Brighton, and South Coast Bail. Co. (1869), 17 W. B. 769 ; Stwyes 
V. Qrmt Western Bail. Co. (1892), 56 J. P. 278, u. A. 

(n) Shepherd v. Mi^and l^il. Co. fl872), 25 L. T. 679. 

(o) Oebome v. Lond/on and North f^esiern lUiil. Co. (1888), 21 Q. B. 1), 220 . 
(») Daveg v. London and Sosah Western Bail. Co. (1888), 12 Q. U. D. 70} 

Walker v. Midland Bail. Co. (1866), 14 L. T. 796. 

( 7 I Ibid.; Cobum v. Great Northern Bail. Co. (1891), 8 T. h. B. 31, n. 

(r) Coium ▼. Or«ii Northern Bail.XJo., eupro; Unory v. Londou and fUmih 
Western Bad. Co., eupra ; Dublin, Widdow, and Weac/ord Bail. Co. v. tilaU*rij 
(1878), 8 App. Cas. 1155; Janue v. Greai WesUm Bail. Co. (1866), L. U, 2 C. P. 
634. n. 

«) Cdbusa V. Great Northern Sad. Co., tupra. 

Nicholson y. Lancashire and Yorkshire Bail. Co. (1865), 3 H. A C. 534. 
a) Fedkiner y. Great Southern and Weetem of Inland Bad, Oo. (1871), 1. B. A 
O.X..2I8; iri76yy.A««o»rfBa«.«».(l8?p), 35 L.T. 244. 

(5) Bmers y. BApmuep Bad. Co. iW2), ftS'L.T. 679; DuNin, IVidclow, and 
Weffora Bad. Co. y. Slattery, supra. 

(e) Ghat Western BaiL Co. of Canada y. Fawedt (1863), 8 Xt. T. 81. 
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flwjT. j. strength to withstand any cause of injury which can reason^y be 
Degree anticipated (d). If an embankment gives way by reason of a storm 

of Cara of such extraordinary violence as could not have been anticipated^ 

necessary. company may not be liable for running a train on to the 
damaged line; but if it ought to have known of the state of 
the line in time, it will be liable (e). A railway company, again, 
would not be liable for the collapse of a bridge due to a defect which 
no care on its part could detect or prevent (/); but^ it wonid be 
negligence to allow a train to run over a part of the line known to 
be defective (g). 

Btotioit 85. The platform of a station must not only be safe in itself, but 

platforms. Qjygj; |,g gg^fg reference to the trains which use it, so that 
passengers can alight without danger (k). 

Bailway companies being bound to manage their trains without 
negligence, if any evidence of negligence is given, it is in every 
case a question of fact for the jury whether or not there was 
negligence (t), and whether or not there was contributory negli¬ 
gence on the part of the plaintiff (ft). The fact that a train is 
stopped short of a platform or overshoots a platform is not of itself 
evidence of negligence (Z). A railway company is bound, however, 
to provide proper means of alighting from a train («».), and if a train 
stops where there are no such means, it becomes a material question 
whether the company has invited passengers to alight from the 
train at that place (n). Calling out the name of a station is not 
necessarily an invitation to alight (o); but where the name of the 
station is called out, and the train has stopped, and a reasonable 
interval has elapsed without any warning to passengers, there is 


(d) (Jreat iretitm, Rttil. Co, of Canada v. Fauxftt (1863), 8 L. T. 31. 

(f.) Withera v. North Kent Bail. Co. (1858), 1 F. « F. 165; IFi/ftora v. Great 
Northern Bail. Co. (1858), 1 F. A F. 162. 

(/) Qrote r. Cheater and Holyhead Bail, Co. (1848), 2 Exch. 251, 

(?) Greed Northern Bail. Co, (1861), 2 F. & F. 619. 

(A) Foulkea ▼. Metropolitan IJiatrirt Bail. Co. (1880), 5 C. P. 1). 157. In 
Manning v. London and Nt/rth Bail, Co. (1907), 23 T. L. E. 222, a 

passenger in alighting from a train standing at the platform fell and woe 
injuiotl. It was allege that the footboard ol the carriage was too high above 
the platform ; and evidence waa admitted to show that a large number of the 
defendant company's platforms in that distriot were of the same height, and that 
no other accident had onourred from this cause. 

(i) Bridgea v. Ntorth Londm BaiL Co. {Direetora) (1874), I* B. 7 H. L. 213; Boat 
V. North Eaaterti Bail. (Jo. <1876), 2 Ex. D. 248; Bobam v. North Edatem Bail. 
Co. (1676), 2 Q. B. ]>. 85; London, TiBurjf, and Southend Bail. Co. v. GUuaeotk 
(190a),19T,L.E.805. 

(ft) j'oy’y. London, Brighton, and South Coaat Bail. Co. (1865), 18 C, B. (». e.) 
226. 

(t) Bridgea v. North London BaB. Co, {Dfredora), aupra ; Bobaon v. North Eaattm 
BaU^Go,, oupraj; Weller v. London, Brighton, and South Coaat BixB. Co. (1874). L. E. 
60.P.I2ai 

{m) Foully r, Motroj^iian Biatriet BaB. Co., eupra. \ 

(«) Bridgea V. JAm'IA Loydon BniLfio. {Director^ euipnii Bobaon v. JlTeKA jSss^Irtii 
OoBl^ y» JeWidont^and South Eatt&h JbtiL Go. lA' 7 

{«) Imia y„Londo», and Dorn- (1873), L. B. 9 tit B. 86: 

Njhnt 't. Midland BaiL Oo. (imb), ft L. T. 836 ; Bridgea r. North 
* and North WetIdmBaB. Co, v, 
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evidfWilQe of soeh {p). It m not enoiij^ in saoh 

staneoa for a servant of the oompany to have given warning ly 
oallhig out Keep your seats/* if such warning WfUi not heard 
Ifi seeing the danger of alighting where there is no platform, or in 
spite of warning, a passenger chooses to alight, the company is not 
responsible if he is injured (r). In many of such cases it is also a 
material question whether the state of the light made it especially 
the duty of the company to give passengers warning of danger (s). 

^ere is evidence of negligence when a train runs into stationary 
buffers (a), when it moves or jerks while a passenger is in the act 
of entering or alighting (6), or when it is popped in a violent and 
unusual manner (c). 

86 . It is negligence on the part of a railway company not to 
fasten a carriage door securely before the train starts; and it is no 
proof of contributory nOgligenoe on the part of a paBsenger that he 
leaned against the door {d). But where a door nies open, it may 
not be reasonable for a passenger to voluntarily incur the risk of 


(p) Bridq«$ t. North London Rail. Co. (1874), L. £. 7 H. L. 213; 

Rubion ▼. North Ecutem Rail. Co, (1876), 2 Q. B. D. 8d; VoclUe v. Lundoit and 
South Kadem Rail. Co. (1872), L. B. 7 C. P. 321; Whittaker v. Maueheetert 
Shejifld, and Linooimhim RaU. Co. (1870). 22 L. T. 645; Thompson v. Rel/aat, 
/folytvood, and Bangor Rail. (%. (1871), 1. B. 6 0. L. 617; Nichdh v. Qreai 
Sndham and WedtmRaif. Co. (1873), L B. 7 0. L. 40; IVellerv. London, Brighton, 
and South amet RaU. Co. (1874), L. & 9 C. P. 126; Oill v. Great EaeU rn Rail. Co. 
(1872), 26 L. T. 946, Ex. Cb. Bat see <Sfncr v. Great 14'eitern RaU. Co. (1869), 
L. B. 4 Exob. 117, conudored in Robeon ▼. North Eaeiem Rail. Co., tupra, 

{q) Bote V. North Eaitem Rail. Co. (1876), 2 Ex. D. 248. 

(r) JIarrold v. Great Weetern Jiail. Co. (1866). 14 Tj. T. 440; Lewie v. fnndon, 
Chatham, and Dover RaU. Co. (1873), L. B. 9 Q. B. 66 ; Plantr. Midland RaU. Vo. 
(1870), 21 L. T. 836; Siner r. Greed Wettem Rail. Co., eupra; Owen v. Great 
Weetern Rail. Oo. (1877), 36 L. T. 860. 

(•) Praeger v. Britm and Exeter Bail. Oo. (1871), 24 L. T, 106. See also 
Ilarroldr. Great Weetern Rail. Co., eupra; Plant r. Mi(Ua§id BaU. Go., euj/ra; 
Whittaker v. Mancheeter, Sheffield, and Lincdnehire Bail. Oo.^ supra; Gill v. Great 
Eastern BaU. Oo., eupra. 

(а) Burke v. Manchester, Sheffidd, and LineUnshire RaU. Go. (1870), 22 It. T. 442. 

(б) London and North Western BaU. Oo. y. fJdlawelt (1872), 26 L. T. 667; 
Stocfcdale v. Lancashire and Yorkshire RaU. Co. (1863), 8 L. T. 289. See Oddberg 
V. {Raegow and South Western RaU. Go., (19071 S. C. }036. 

(e) Angus ▼, London, Tilbury, and Southend Rail, Oo. (1906^, 22 T. L. E. 222, 
In tbib <9uM a train was stopped suddenly and with grMt Tu^enoe, so Uiat tb# 
plaintiff, wbc was a passenger, and who bapnened to be standing up at tbs time, 
was tl^wn down and injined. It was beia that the onus was on the company 
to prove &at snob an nnnsaal eeouxrenoe was reasonable and proper in the 
circiuastanees, and also that the cause of eo stopping was not due to negligence 
on tbs company's part It was proved that the enfpne driver hadactod pro^ly, 
aa ba bad stopped the train in this way to save the life of a man who was on the 
line. But aa the man waa ou.the line tlyough negligenoe on the part of the 
oompany, it waa held that there waa evidei^ wat the violent stopping was due 
to neelinDOS on th e part of the eompanv. 

^^e^MetroptSm Sad. Oo. & 8 a B. 161; Richarde v. Great 

Eddmt Jm. 28 L. T. mirWd^mrtok v. Midland Mul. OoHimu 

21 lMtcaaedoesiMt .M^ &ededsioniatltofltwas tC 

leaiiiikg agiainst wdon; Irat Gee y* Sm^onelitan BaU. Oo., it ieMlpitted, 
oonhiiBaAooahefcitatei^^ the larf. is also evidenot^tf^fMiipq^ 

wJuNi ah door cf Ainoving train ateikeaaad htittres a {wragaHraliiraiig on a 

eti;^ dmhm. (Tool Ikrth BriUeh BaU. <Ob.m908] A. % 38lQ. Baa also 
pm^afilGreatWeUarn Bail. Co. (1893), ic% & 13. 
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aWtiiig it vKite the train is in motion; and whelfe he ehdOsM tO l^U 
such risk there is evidence of contributory negligence oxi his part (e). 
With regard to the windows of carriages, the responsibiUty of a 
necessary railway company is very different, as it cannot reasonably be 
expected to examine them at every stop. Therefore the fact that a 
window fell open is no evidence of negligence (/)i 

Communica- 87. When a train runs more than twenty miles without stopping, 
the railway company is bound to provide, and keep in good order, 
means of communication between the passengers and the servants 
of the company in charge of the train (p); and if a company makes 
default in this obligation, and it is proved that an accident which 
has happened might have been avoided if the communication bad 
been in proper order, there is evidence of negligence against the 
company (/t). 

stammtng 88. The mere fact that the servant of a railway company shuts the 
dooM. qi ^ carriage with violence, or without warning, is no evidence 

in itself of negligence (i). And when a passenger is seated in a 
train, or is completely within a carriage, and the door is banged and 
pinches his hand or otherwise injures him, the passenger’s own 
negligence is as a rule the cause of his injury, and the company is 
not liable (A). If, however, a door is slammed and injures a 
passenger while he is in the act of entering, and before he is com¬ 
pletely inside the carriage, there is evidence of negligence against 
the company (/). 

Ofcr. 89. It is a breach of duty on the part of a railway company to 

orowdiog. allow a carriage to be overcrowded, and damages which are the 

natural result of overcrowding may be recovered (m); but it is not 
a natural result of overcrowding that a passenger should be robbed 
or assaulted by other passengers, and a company is not liable in 
damages in such event (n). 


Soot. i. 

Degree 
of Gare 


(«•) y, Lancashire and Yorkshire Sail. Co. (18fW»). L. R. 4 C. P. 739. 

(/) Murray y. Metro^itau IHstriei Sail. Co. (1873), ‘27 L. T. 762. 

( 9 ) Begulatiou of llsQwajs Act, 1866 (31 & 32 Viet. c. 119), b. 22 . See title 
Railways ako Canals. 

(h) Slamires y. Lancashire and Yorkshire Sail, Co. (1873), L. R. 8 Exch. 283. 

(t) Metropolitan Sail. Co. y. Jackson (1877), 3 App. Css. 193: /Vjtry v. Stnih 
Eastern Sail. Co., £1901] 2 £. B. 322; Benson y, e'untess Sail. Co. (1903), 88 
Xi. X?. 268. 

(A) Ibid .; Sichardsen r. MtdropolUan Sail. Co. (1868), L. R. 3 C. P. 374. a. ; 
BuSner y. London, Chatham, and Dover Sail. Co. (1880), 1 T. L. R. 534 ; MeuIUox 
*. London, Chatham, and Dover Sail. Co. (1878), 38 L. T. 458 ; Siehardson y. 
MHroptlitan Bail. Co. (1868), L. R. 3 0. P. 374, n. But see Jones y. Great Wesiern 
HaU. Oq.^ (1885),^ 1 T. L. R. 333, in wbidi the court refuse*^ to interfere with 
the verdict of s jury for a plsintifl where the plaintiff hsd been some mhiutes 
u a carriage when the doew had been'banged and hurt him. Matrew, J., said 
that Mich of these cases must depend upon its circumsiancos, and that it is 
difficult to decide any one upon the decisiou in another. 

(1) Colman w. South Sastem Sail. Co. (1866), 4 H. A C. 699; Fordham y. 
London, Brighton, and Svuih Coast Sail. Co. (1868), Xa R. 3 C. P. 368, affirm^ 
.17W.R.896. 

(w) Mstrepotiian BaiL Co. v. Jgckson, supra; Pomder y. North Eashm RiU. 
00,, [1892] 4 a B. 385. Jsa Utael y. Clark (1803). 4 £sp. 259. 

(n) Pounder y. North eastern Sail. Co,, supra i Cobb v. Oteat Western SdB, 
Co., [1894] A. C. 419^ See p. 60, port. « 
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Where a railway company has reason to expect a crowd ilit ft 
station, it should make reasonable arrangements to control the 
movements of the passengers, so as to prevent them from iiivolim- 
tartly injuring one another (o); but it is not botind to provide 
against voluntary disorder, or to protect passengera from assaults by 
their fellow^passengers (p). 

It is not n^ligenee for a company to admit to its premises a 
person who is obviously drunk; but if it chooses to do so, it is 
its duty to protect other passengers from annoyance or injury 
by the drunken person ( 9 ). With regard to the drunken person 
himself, however, there is no duty on tlis company to care for him 
alter he has reached his destination (r). 

do. Where a servant is injured while a passenger by railway by 
the negligence of the company, an action for damages for the loss 
of his services will lie by the master against the company («). 

Sect. 2. —Special Terme of Contract. 

91 The contract between a passenger and a railway company is 
usually made by the buying of a ticket, on which are printed tlie 
names of the stations from and to which the journey is to extend, 
and which must have legibly mai'ked upon its face the fare charge¬ 
able (/). Every railway company is bound to exhibit, in a conspicuous 
place in the booking oihce of each of its stations, a legible list of 
the fares from such station to any place to which tickets are issued 
from that station (a). The agreement to carry a passenger implies 
a contract to carry him to the named destination in a reasonable 
time and without negligence; and the ordinary ticket is evidence 
of such a contract ( 1 >). 


( 0 } ffogan v. South Eastern Bail. Co. (1879), 28 L. T. 271. 


(») _ . - 
ip) (Jannon v. Midland Creed Western Bail. Co. (1870), 6 L. E. Ir. 109} 

Pounder v. North Eastern Bail. Co., [18923 1 Q. B. 385.'. 

(q) Adderley t. Great Northern ^il. Co., [1906] 2 I. B. HiR. 

(rj M'Cormick v. Caledonian Bail. Co. (1904), 6 F. (Ot. of Sesn.) 302. 

(«} Berringer v. Great Eadem Bail. Co. (1879), 4 0. P. D. 103. But compaiv 
Altonr. Midland Ba/U. Co. (1806), 19 O.B.(E.B.)213,in wbich the decision was the 
reverse of the statement in the text In that caw, however, the plaintiff sued 
upon a breach of contract between the compmiy Snd bis servant, not upon a 
tort, and the case was decided merely on demurrer to the form of declaration. 
ISus was pointed out in Taylor v. Manchester, Sheffield, and Idneolmhire Kail. Co., 
[1806] 1 Q. B. 134, and in Meux v. Great Eastern RaU. Co., [1896] 2 Q. B. 387, 
at p. 304. Sw also Jfears v. George, [1896] 2 (^. B. 387. See title Mastee 
ijm SBavAST. , „ .. 

(i) Begulation ot Etdlwavs Act 1889 (62 & 63 Viet. e. 67), s. 6. See title 
Bi^WAYS AKX) Cavaia A railway ticket has been held to bo a chattel so as 
to render liable to indictment for misdemeanour any person obtaining such ticket 
hv false pretences (Ew.v. BouUon (1849)^3 Cox, C. G. 676). 

(а) JBegulation of flailways Act, 1868 (31 A 32 Viet, a 119), a 16. 

(б) T. Greed Western BaB. Co. (1862), 31 L. 3. (XX.) 346; Ilarst v. Great 
Wt^Km Ban. Co. (1866), 19 0. B, fw. s.) 810^ Hobbe v. London and South Wertem 
fjgit. (1875), Xa B. 10 Ct B. ill; Oo^ V. Midland RaU. Co. (1892), 67 J. P. 
368, Where a train was hired ter aa excunrion by a benefit society of which 
tbtt plaintiff was a inember, and tu^ete were sold by the treasurer: of the society 
to ftembers, amongst whom was w plsintiff, it was held that.tilA.frituiurar was 

agent <A the oompf&y to sell the tkAete, and that tjkera was a contract 
hirtFsoWi ri»t idaintiff sad the company {IBsinntir t, London, Briffhtoa and South 
M Baa, Co. (I860}, 5 Exch. 787). 
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SCOT. 2 . 02 . TIm contract, however, ma^ mekde other teraii wad eOtt* 

Special ditions, either expressed on the ticket itself, or incorporated in JbUi 
Terms of contract by a reference in the ticket to some other docnment t«m* 
C ontra ct taining such terms and conditions (c). Such terns and conditicme 
Terms arenot binding upon the passenger unless he assents, tiiereto, which 
incorponted assent may either be express, or implied from the fact thib they 
with ticket. sufficiently brought to his notice {d). 

Incorporation Where there is a reference on the lace of a ticket to special 
of condiuona. conditions—as, for example, the words “This ticket is issued 
subject to the regulations and conditions stated in the company's 
time-tables and bills”—such conditions are incorporated in me 
contract between the company and the passenger (e). And the 
same is true where on the face of the ticket there are words referring 
to conditions more particularly referred to on the back (/), But if 
there are only words referring to tlie back, as “ See back,” such 
words are not necessarily sufficient to bring to the notice of the 
passenger the fact that there are special conditions (g). When a 
ticket, which sufficiently brings to the notice of the passeuger the 
fact that it is issued subject to conditions, is accepted without objec¬ 
tion by the passenger, he is bound by the conditions (k). 

When All such cases depend on the questions of fact whether the 

iiRwicngfr passenger knew of the conditions, or whether the company did what 
ro^itioMB necessary to bring the conditions to his notice. If 

* ‘ both questions are answered in the negative, the conditions cure' 
not binding on the passenger (t). But where either question is 
answered in the affirmative, the ticket and the time-tables, regu¬ 
lations, and conditions referred to, together form the contract 
between the passenger and the company {k). 


(c) Thompmn y,-Midland Jlail. Co. (1873), 34 li. T. 34. See also caeee in the 
notes following to note (k) inclusive. 

(d) llmdersm V. Stevermn (1873), L. E. 2 8c. &Dir. 470; Harru y. Orrdt 
fVentrrn Itail, Co. (1876), 1Q. B. D. AIo ; H af)kiN4 v. Rt/mill (1883), 10 Q. B. B. 178. 

(e) Ze Blanrhn y. London and North Wegtem Rail. Go. (1876), 1 OL P. D. 286; 
AffCarian y. North Easttni Rail. Co. (1883), 34 L. J. (o. B.) 441. 

(/) Harrig y. Qroai Wegtem RaU. Co., enpra, 

(g) Parker y. Bottih Eaetern Rail. Vo. (1877), 2 0. P. D. 416. And see Wood^ 
gate v. Great Western Rail. Co, (1884), 61 L. T. 826. 

(h) liothworih y, Laneashire and Yorkshire Rail. Co. (1001), 84 L. T. 774, Tlie 

whole Bubiect ib reviewed in v. supra. 

(i) Le manche v. London and North Western Raif. Co., gnvra. In Henderson y, 

Stetmerm, supra, theplaintifSl, a paseenger, twk a ticket whioh, on the faM of i(, 
woB a tioket from X. to Y. There wae nothing on the face of the tick^t«liiti4ng 
to the on the back were oonditaous which the plaintxEf did not reed or 

know of; it wae held Uud the conditions, were Tiot bmdiug on the plah^il^; 

In Rifhordstm. Sponee A Co. y. Roumtree, [l^J A. C. 217, a tioW was haiided to 
the phpntifl fdtded np eo that no wiling was visible unless it whs <qmDW|l. There 
was no^tiutf'h) draw the pbuntiff^s i^tonlaon to con^tjoaB'dontsdnad h( thi# 
writing was held that, aethe plaintiff did not know of the eonditiohs, 

and the carrierffid not do what was-rauamably soffident to bring thDeta to heir 
notice, the coi^id(ms Weto not billing. In this ease fhe puhitfff yrnn m 
iffiterate woman,« lent wldoh at least one of the t/e/tiM thoii^ hudMisi In 
dwdittg wiffi tb» qnediian wheth^ the ottrrar had done what wm hthM^hly' 
n y cess i^ to bring thevoonditions %<her noticeK' See alee ffoeper, v. 

Jhi4r-<)h.(I907),2ST.It..||.4«l. ' 

Jliruirfen v. NorA\il^pAtro Rail. Co., mp0{ Wnodg^ y, 

Raff, ^ supra ; Burke y. ptmih RasUm RaiL tb. <1876), 3 0. P* B, I, , 
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08. !^ere is no statutory limit to the oonditioiis vrhich may 
imposed upon passenji^rg by railway oompanies oontracting tooa^ 
th^ (Q. Therelore, when a man agrees with a rmlway oompmiy 
^t he sliall be carried at his own risk, the company is not liable 
in ease the passenger is injured, even though such injuries may 
be the result of gross n^ligenoe on its part (m). Such a condi* 
ti<m also protects the company, when the passenger is injured by 
negligence on the station or premises of the company, as well as 
when he is injured in the actual journey (n). But a railway corn* 
pany could not take advantage of such a condition against an infant 
passenger (o). « 

94 When the time-tables and conditions contain provisions that 
a railway company will not be responsible for trains not running 
punctually, a passenger taking a ticket which incorporates such 
time-tables and conditions has no remedy for loss or inconvenience 
through delay, or through missing connections at junctions ip). 

Although a company may issue a through ticket for a journey 
partly on its own line and partly on the lines of other companies, 
it may entirely protect itself by conditions from liability for anything 
occurring on such other lines (f^). 

Where a train is notified in the tinic-iablcs, this amounts to a 
promise that such a train will run to accommodato any person who 
tenders the fare; and if the train does not run at all, there has 
been a breach of that promise, for which the company is liable in 
damages to any person who is deceived and suiTers damage by the 
false representation (r).. But the mere notifying of the time of 
starting of a train is no warranty that a train will start at that 
time; and the issuing of a ticket is not of itself evidence of breach 


(i) McCawhy v. FurntM Rail, Co. (1872), L. R. 8 Q. B. C"; Gall in v. London 
and North Wtatern Rail, Co. (187$), L. R 10 Q. B. 212; ^[tVarian v. Ntrrth 
EaUem Rail. Go. (1885), 54 L. J. (U. B.) 441; DitckwoHh v. Lancanhira and 
Yorkthire Rail. Co. (1901), 84 L. T. 774. 

(tn) McCaviey y. Fume** Rail. Co., $upra; ffallv. North EaHernRail. Co. (1875), 
L. B. 10 Q. B. 437; Oallin r. London and North Weotem RaU. Co., $upra. In 
each oi Uiese cases the passenger was travelling in charge of animals and agreed 
to heoarxied without payment on condition that the company shonld be under 
no lor injury to him however caused, or on condition that he should 

tmval own nsk. In Johruon v. Great tioutlteru and Weatrrn Rail. Co. (1874), 
91. C. Xi. 108, the plaintiff was allowed on payment to travel iu' a carriage 
attadiied to a goods tnun. On the ticket was ]»rinted a condition freeing the 
company from any lishility whatever for his safety. In an action for damages 
fo^ personal injuriee by n^ligenee, it was held that the plaintiff could not 
recover, as he waa hoimd by the oonditioo iu spite of his evidence that he did not 
see it.. ^ 

Woriemen’e tickets issued, on a qpi^tipn limiting the liability of (he 
.for personal to a certmu sum. This condition is ttomeiiinM 

a wtMfor of fiontmet, but acuHiy oempaniea have statutory protection of this 
deecriptiun la their private Aets. ^ Bet pp. 71, 72, poR. 

0alUn V. London and North WomStt RaU. Co., oupra. * 

g Slower V. Lmdoa and North Co., [1894] 2 Q. B,. Ad. 

JHeO!«4im.v.Jfor<AEastern Woodyaie v. QffoSWjtt^inn Rail. 

Go, (1884), 61 L.T.8to; RuckumHh o. TorkthiroStd^ Cb.,supra. 

}^MRy.8oimMaR0rn RaU. Oo. aBt»),6 0. F. D. 1; Jffdfo/uf 

:;|(^ ^d4878).34 Ik F.77!. : 

' ‘ Antmk T, Qroal Northern RaU, Coi 01^8), 5 K k B. ato. 
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of oootract on the part of the railway comitanj if a train does not 
start when expeclecl (s). 

When a condition frees a railway company from liability for 
delay ** from accident or other cause/' the company is not {uroi^ted 
by such condition, when delay is due to gross negligence (t); and 
where a condition purports to free a company from liability for 
delay, but contains a statement that ** every attention will be paid 
to ensure punctuality,” such statement is a promise to use diligence, 
and the company is liable for delay due to negligence <a). 

'J’he issuing of a ticket to a passenger is evidence of a contract to 
carry the passenger to the agreed destination in a reasonable time {h); 
and if he is not so carried, the company is liable in damages (c). 

05. Where the company fails in carrying out its contract, 
the passenger is entitled to perform it for himself as nearly as 
possible, and to recover the expense of so doing from the railway 
company (d). He must not perform it, however, in an unreason* 
able, extravagant, or oppressive manner; and a test of what is 
reasonable in the circumstances, is, whether the passenger would 
have incurred the expense if he had been delayed through his own 
fault (e). 

96. The contract made by the buying and selling of a ticket is a 
contract for a definito journey, and the passenger is not entitled 
to break the journey into two portions and require the company 
to carry him by two separate transits if). 

A passenger is only entitled to travel the agreed journey; and 
where it is a condition of the contract that if a ticket is used for any 
other station or any other train than that for which the ticket is 
issued the ticket will be forfeited and the full fare charged for the 


(a) Ilurft V. Greid Wt»tfrn Rail. Co. (IS65), 12 L. T. 634; Lockt/er v. Inter- 
tiatiotiai Sierpiiiy Car Co. (1892), 61 L. J. (q. B.) 501. 

(/) Hurkmaeter v. Great Eastern Rail. Co. (1870). 23 L. T. 471. 

(u) Le Blanche v. London and North Rail. Co. (1876), 1 0. P. D. 286; 

Bui'hnaaier v. Great Eastern Rail. Co., ea/ira, 

(h) JIurat V. Great ITeaterH Rail. Co., aapra. 

((') IJohha V. London and South Western RaU. Co. 0875), L. S. 10 Q. B. Ill; 

V. Midland RaU. Co. (1892) , 57 J. P. 368, C. A. It a return ticket is issued to 
X. and back, the contract is broken by the company, if the train by which 
the passenger wishes and is entitled to return is so full that he cannot get in 
(Great Northern Rail. Co. v. Hawenft (1852), 21 L. J. (Q. B.) 17b). 

(d) Le Blanche v. Loudon and North Western Rail. Co,, supra; Hamlin v. Great 
Northet'u Rail. Vo, (1856), 1 H. & N. 408; IMba v. London and South llVatam 
Rail. Go., supra. 

(e) liS Blanche v. London and North HVa/arw Rail. Co,, supra, in which cnee it 
was hi^d that, when a railway company was liable for delay, it was not reason* 
able for a passenger to lake a ^dal train in order to reach a seaside pla«.-e, 
which he was visiting merely for pleasure, a few hours earlier than he would 
otherwise have done. In Buchnaster v. Great Eatdam Rail. Co., supra, how* 
ever, in the oirouaxstances of that case, it was hedd reosonadde to have t^en a 
special train.. It is often reasonable to hire a cab <w carriage where Um railway 
company fail in oairy^ a passenger to his destination m a reasonable ii^e 
{Hamlin v. Great NarBhem Bail. Ce. supra). 

{/) AshUm V. Ltnukshireasvi Yc/rRahire RaU. Go., [1004] 2 E. B. 313; Bastahla 
V. meUal/e, [19061 2 K. B. 288. See also J^mulou and North Wedem Co, f, 
Hinchdife, [1903J 2 K Bt 82. See note (y), p. 57, post. 
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joame^ ftotually taken, the company is entitled to enforos the 
condition, if the ticket is used for an^ station beyond the agreed 
destination, or if it is used for any station short of that destination, 
in case the fare for the shorter journey is higher than that for the 
longer (y). 

Where a deposit is paid by a passenger taking a season ticket, such 
deposit is not recoverable if it is a condition of the contract that it 
shall be forfeited in case the ticket is not delivered up to the com¬ 
pany at the agreed time, and the ticket is not bo delivered up(/<). 

Sect. 8 .—Journey over eer^ral Systemt, 

97 . A railway company, by issuing a ticket, not only contracts to 
carry the passenger to his destination, but also undertakes that it 
will use due care in the management of its trains, and as regards 
the condition of its line; and if it runs its trains for part of thu 
journey on the line of another company, it gives the same under¬ 
taking in regard to the other line (i); and if the passenger is injured 
by the negligence of the other company, or their servants, while 
the train of the contracting company is on that other company’s 
line, the contracting company is liable (/r). 

When a railway company issues a through ticket for a journey 
partly on its own line and partly on the line of another company, 
it contracts tliat the passenger shall be carried the whole journey 
with due care on the part of everyone who has any duty in respect 
to every train in which he is being carried; and part of this con* 
tract it performs by means of contracts with other persons (f). 
The contract is the same whether the train in which he is being 
carried is a train of the contracting company or of the other 
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(y) Great Korthern Rail. Cu. v. I^iuder, [1S92] 2 (X B. 593; Great Northern 
Rati. Co. V. Palmer, [1895] 1 Q. B. 862 ; fjondon and NortJ* iVestern Rail. Cu. v. 
HineMiffe, [1803] 2 a. B. 32. la the last case it was ft i'.>ndition that any 
passenger using a ticket for a^ other station than that for which it was available 
would be roqui^ to pay the difference between the sum actually paid and the fare 
between the stations from or to which thejramnger actually travelled, or at the 
option of the company the fare from the station to which he booked to tho end of 
the journey. It was also a condition that no persons ehould rebook at an inter¬ 
mediate station by the same train. On th^oorney from X. to Z. there was an 
intermediate station Y. The fare from X. to Z. was 2«. ‘id., that from X. to 
Y. ls..6d., and that from Y. to Z. Id. The defendant, intending to travel from 
X. to Z., only took a ticket from X. to Y., and at Y. (wntiiined in the train and 
tendered Id. The company demanded 9d. It was hold that, according to the 
oonditions of the contract, tiie company woe right in its deinaud. 

(A) Cooper v. London, Brighton, and Botdh Voaet Rail. Co. (1879), 4 Ex. B. 

8S 

(t) Great Weetem Sail. Co. v. Blake (1862), 7 H. & N. 987. 

(A) Ibid.; Thomae v. Rhymnty Bail. CoA(im), L. R. 6 Q. B. 266. In the latter 
case the plaintiff took a tioket from the defendant company for a journey to a 
station on the Tafl Tale Oompany*# tine, the detmidant company having i»were 
to run thmr trains over the othw oompony’h tine to that station. While the 
defendants’ train in which the pl^tiff^wae travelHng was on toe Taff Vale line 
an accident happened to the train, owing to negligence on the part of the Taff 
Vale C^mponyw servante, without any negl^ggnce on the part of the seryanta of 
tiie defsmdants. defendants were held Hable for damages for tho injuries 
•oilbred by the plaintiff in Ibe accident. 

(i) Thomae v. BAymmy Bail. Co., eupra. 
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cotnpttny (m). The zioQ*eoiitraetiiig eompany, however, it i)b|> 
liable for the conseqnenees of the n^ligenoe of any d t^t 

company (n). " 

Where, by agreement between two companies which ran hcatne 
between the earae termini, a passenger taking a return ticket £roni 
one company may return by a train of the other company, the 
second or non-contracting company is liable for any negligence d 
itself or its servants towards the passenger when returning by its 
train (o). 

Where a through ticket is issued subject to a condition restricting 
the liability of the company for injuries to the passenger, the con¬ 
dition protects not only*’tne company issuing the ticket, but also 
the other companies over whose lines the ticket is available (p). 
And when it is a condition of the contract that the liability of the 
company issuing a through ticket shall be limited to occurrences 
on its own trains or its own railway, it is not liable if the passenger 
is injured when travelling in the trains of other companies, or 
while on other companies’ lines (g). 


Sect. 4 .—Measure of Duviages. 

98. When a person has a right to receive damages from a railway 
company for jjcrsonal injuries, these damages may include compen¬ 
sation for pecuniary loss, compensation for bodily pain and sullbring, 
and the actual expenses (such as for medical attendance etc.) wbioli 
have been incurred in consequence of the injuries (r). 

In assessing damages for such pecuniary loss the juiy may take 
into consideration what the plaintiff’s income would probably have 
been if he had not been injured, and how long he would have been 
likely to have earned it (s). 


fw() Jhisioa V. North Naaiem Hail. Co, (1868), L. R. 3 Q,. B. S49. 

(w) Self V. Lmtdmiy Brighton, and bouth Cfoaat Bail. Co. (1880), 42 L. T, 
173, 

(o) .Fnulkt-a V. MeirojmlUan Biairiet Bait. Co. (^1880), 6 0. P. D. 157. 

Ip) JMl V. North Eaatt/m Rail. Co, (1875), L. E. 10 Q. B. 437. In this cue 
the ploiotift was a drover travellmg m charge of a number of sheep from a 
station on the North British Railway Company's line to a.station on the Pen¬ 
dants’ railway. A ticket was iseued to him 1^ the former company flowing 
him to travel free in the same train as the sheep on condition that he travelled 
solely at his own risk. While the train was on Uie defendants’ Kne it was in 
collision with another traia through negligenoe on the part of the defendants* 
servants, and the plauitifl was injured lu the collision. It wss held that the 
deleiidantwmpany was protected from liabiUty by the conditions <A the ticket, 
(y) Burho v. SotttA Eaaitm Bail. Co. (1879), 5 C. P.,I>. 1. 

(f j RhtRim V. London and South Weatem Mail. Co. (1879), 5 0. P. D. 280. In 
Uiis cafe the plaint was am emiiAnt physician who had bran serioasly 
injured in a pulWay nooident, and a jury awarded him JEt8,000 
Coummaa, aj., in summing up. told the jury that abeolute oompMuMibh wki 
not the true measure cl damagei; they must ha fair and reasomdda; one 
eleraeat to be ink«B into aocount was the bodily pain and snfF^g^ 
had endured {anofliertmtha loss of his pTafMii£(nMl inomnelmr twy jw M ttt; 
another element to bei eonsideted was the probatnlRy that for a IdrtW he 

wauM be tmable to fsUow hia pr^easion. this dhedion was atmroved of 
li* of Appeal, Sea mle Bajcauxs. , ™ 

(«) rhaUipa v. londoajfmi Sowth WeU*m Bait Co. (1870k & Q. B. 
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Tfa« Court of Ap{Mal will not reodilj interlero with a verdiol Idr 
d 4 m«g €0 for bodily injuries on the gpcound of amount (<)• 

Where negligence for which a railway company is responsildfi 
causes reasonable fear of immediate bodily injury, and Iho fright 
causes nervous shock, and the shook causes illness, damages for 
such illness are not too remote even though no immediate physical 
injury was caused by the negligence (a). Again, where negligence 
is the cause of snob a degree of fright os to make it reasonable for 
a passenger to leap out of the carriage in which lie is travelling in 
order to avoid the threatened danger, damages for injuries caused 
by so leaping out are recoverable 0). 

But where a pregnant woman was in a HUway accident, and the 
shook affected &ie child before birth, so that the child was injured 
for life, it was hold that the child could not recover damages against 
the company (c). 

99 . Where an injured person is entitled to damages for negli¬ 
gence from a railway company, the fact that the plaintiff was insured 
against accidents is irrelevant, and the company has no right to 
require the damages payable to be reduced by the amount insured ((f). 

100 . In case a railway company has broken its contract to carry 
a passenger to the agreed destination within a reasonable time, 
the passenger is entitled to recover as damages from the company 
the loasonable expense to which he is put by the delay (('). 'i'hus, 
the expense of hiring a carriage to reach his home or the exiicnso of 
staying a night at an hotel may in proper cases be recovered as the 
natural result of the breach of contract by the company (,/'). Asa 
rule, in such circumstances the cost of a special tram could not bo 
recovered, as it w'ould be unreasonable to incur so heavy an 


(() VhtIUps V. London and South fVntern Jiail. Vo. (1879), fi (i U. 1). 78; 
Saitudfrs v. London and North Wettem Bail, Co. (1860), 2 h T. JfiS. 

(a) Jitll V. QreaJt Northern Rati. Co. (1890), 26 L. B. Ir. 42'^ , Dulun v. White 
A Sons, [1901] 2 K. B. 669. In cubes the liisli! and Bnglisli courts 
resiiectiveiy leiased to foUov the decision oi the Pnvy Council in ritUtrian 
Baihoays Commimoners v. (1888), J3App.CM, 222, which isconlradutoiy 

of the statement in the text, and which, it is suomittod, cannot bo uplield (See 
title Damages. In Ift/me v. Great Southern and Wsstem Rad. Co. of Ireland 
(ISH-l) (unreported, referred to in Bell v. Creed Northern Rail, Co., supra), the 
plaiotj iff was the manager oi a telegraph office situated close to the defondiintH’ 
railway, ^ the negligee of the dmendanls a train ran into tliis office and 
almow demolished it. The plaintiff was so frightened at seeing the building 
oollapaing around him that me shock made him seriously ill, though in fact he 
waa not toaohed the fkUing wi^ In an ^tion for damages for the 
injnrv suffered the jfury oave the plaintifl! substantial damages, and it was held 
tfaiaft the damages were not too remote. 

(h) /oiM» V. Boyce (ISIffi, 1 Stark. 493. 

(c) ifalier v. Great Northern RaR. Co, (1891), 28 L. B. Ir. 69. 
li) Bt^dbum ▼. Great Weedem Rail. Co, (1874), L. B. 10 Exch. 1 ; and in 
asseasiiig damages in any aetion under the Fatal Aoddente Act, 1846 (9 A 10 
Viot. 0 . 93), thi^ aboil not he taheninte aeoSont any sum paid or payable on 
^ death of the deceased under any contiaot of assurance or Ituniratiiso (Fatal 
Aecadents Act, 1968 (8 ISdw. 7, o. 7), s, 3). As to the hability of the insurma, 
see lirsusAMCB. 

(o) La Bhxnehe y. London and Norik WetterARail. Co. (1876), t 0. F. D. 286. 
Seetmtefs), p. 36, ttata " ^ 

(/) ffavdin V. Northern SaU, Go. (1836). 1 H. * K- <08; Nohbs v 
' »«nd Sasdk W e H t m Bad, Co. (1873), lA 10 Q B. 111. Sm p. 66. anU 
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expanse (g ); bub if fche cireamsiances were so urgent as to mi^e UiR 
taking of a special train a reasonable thing to do, even this oosi 
might be recovered (h). 

No damages are recoverable for mere vexation and disappointment 
caused by delay ; but damages may be recovered for real inoonve- 
nience which is appreciable and capable of being specifically stated (t). 

Damages which are not the natural and probable resnlt ot the 
delay cannot be recovered (k ); hence, as a rule, loss through missing 
business appointments is too remote (1); but in certoin cireum<f 
stances, where the company has notice of the object of the 
passenger’s journey, such loss may be recovered (m). And when a 
working man loses a day's wages, through the train by which he is 
travelling being delayed by negligence, and the company is not 
protected from liability by contract, the man may recover a day’s 
wages AS damages (r). 


OTur. 101. For a railway company to allow its carriages to be over¬ 
crowding. crowded is a breach of its implied contract to afford its pas¬ 

sengers reasonable accommodation. If substantial injury can be 
proved as the natural result of such overcrowding, no doubt damages 
for such injury may be recovered; but it is not a natural result of 
overcrowding for a passenger to be assaulted or robbed (o). 


Duty to 
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Sbot. 5.— OJTences by Pastengen, 

Sxjb-Sect. 1.—By Slatute. 

102 . Every passenger by railway is bound on request by a servant 
of the company to produce, and if required to deliver up, a ticket 
showing that his fare is paid, or else to pay the fare from the place 
whence he started, or else to give the servant of the company his 
name and address. If he make default, he is liable on summary 
conviction to a fine not exceeding forty shillings (p). If, having 
failed to produce or deliver up sneh ticket or to pay his fare,’ the 
passenger refuses to give the servant of the company his name and 
address, any officer of the company or constable may detain him 
till he can be brought before a magistrate (7). 

Whothor or not a passenger has failed to produce his ticket is a 

( 5 ) Le Blanche v. Lnndoti and North Watem Bail. Co, (lft76), 1 C. P. I). 286. 
Sc» note (e), p. 66 , ante. 

(h) JituhmMter ▼. Great EaHem Rail, Co. {1870), 23 I* T. 471. 

(i) Hamlin v. Great Northern Rail. Co, (18M}, 1 fl. & N. 408; Hdbhe ▼. London 
and South Weetern Rail. Co. (1873). L. B. 10 Q. B. 111. 

(k) Where a passeuTOr caught cold from haring to walk home at night in 
nm. it Was held that damages for her Ulnese were too remote, and could n<^ be 
reoorered {Btt^ ▼. London and South Western Rail. Co„ supra)’, but the correct- 
ness 0 l the deoisioti has been doubted (AfcAfeikmv. Field (1881), 7 Ch B B. 391). 

f/) Hamlin r, Oreat Northern Ihtil. Co., supra. 

rml Rudtmaster v. Great Eastern Rb&I. Co., eupra, 

V. Midland Ra&. Go. (1892), 37 J. P. 388, Q A.; and see Duckutorth 
V. Laneashirs and TorksMts itaU. Co. (1901), 84 L. T. 774. 

(o) Jaekson r.^Mdrcpolitan RaR. Co. (1877), 3 App. Gas. 193; Founder v. Norih 
Eastern RaU. Cu,, ri 8 l»] 1 Q. B. 883; Cohh v. Oreat Weetern Rail. Co., flSMl 
A.p. 419. Bee p, 33, ante. 

(p) Begnlation of Bailwaye 4lit, 1869 (63 A 38 'V’ict. 0 . 37), e. 3 ( 1 ). A 
Mason ti^et is within this immsion ; see Woodard v. Eastern Oountm Rad, 
Oo. (1861), 4 L. T. 336. See title Bailwats Axn Canals. 

(g) Begulatioa of fttfiways A(^ 1889 (33 4.19 YH 37), f, 3 (3), 
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qaestioti of faet (r). If the passenger gives a name and ad<ih^f 
toe oompan j has no right to detain him to mi^e inquiries whether OibiBM bf 
the name and address given are correct; and if it does so detaili Pailiaill 9 > 
him, it does so at its risk (s). 

103 . If any person travels, or attempts to travel, on a railway TrsveQtiiir 
without having previously paid his fare, and with intent to avoid ii^nt 
payment thereof (f); or having paid his fare for a certain distance, 
wilfully proceeds by train beyond that distance, with intent to avoid of fue. 
payment of the additional fare for the additional distance; or 

having failed to pay his fare, gives, in reply to a request by a servant 
of the company, a false name and address^ he is liable on summary 
conviction to a fine not exceeding forty shillings, or in the case of a ' 
second or subsequent offence to a fine not exceeding twenty pounds, 
or, in the discretion of the court, to imprisonment for a term not 
exceeding one month (a). 

The fare payable by a person who has travelled without pay¬ 
ment may be recovered irrespective of that person's liability to 
punishment (6). 

Where a passenger, who has arrived at the point to which he 
has paid his fare, wilfully refuses or neglects to quit the carriage in 
which he has travelled, he is liable to forfeit to the company a sum 
not exceeding forty shillings (c). 

Sub-Sect. 2.— Under liyt’lmi’t. 

104 . Railway companies have power to make, under their common Bjre.]Hwi oi 
seal, bye-laws not repugnant to law, in order to prevent any nuisance 

(r) If a pansenger in fact has a ticket, but cannot find it when rori»irod to 
prrauco it, it is for a jury to say whotbor he has failed to produce it (Urothenion 
V. Metrojwlitan and Vitirid Jvint Commitkt (1803), 9 T. L. R. ddd, and, on 
appeal, ibid. 645). 

(«) If the name and address given are in fact correct, there is uo power to 
detain the passenger; and it is immaterial that the company oud reasonable and 
probable cause to suspect that the address was inconeet v, Lwidon, 

Ofiatham, and Dover Rail. Go. (1893), 62 L. J. (Q. B.) 378). 

(0 Where A. was found travelling with the forward half of a return tinket 
issued to B., which ticket had been issued at a cheap rate, and was marked 
'* not transferable,” it was held that there was evidence that A. wm travelling 
** without having previously paid his fare and wiili* intent to avoid payment 
thereof” (Lantjdon v. IfowtlU (1879), 4 (1. B. J). 337). Where the defendant 
travelled in a second-class carriage with a third-class ticket with intent to 
defraud, it was held that he had not previously xioid his fare, and that his conduct 
brought him within the same words {QillinyUam v. Walker (1881), 44 L. T. 715), 

Bee also NvUe v. KiUiek (1891), 60 L. J. (U. c.) 61. 

(a) Regulation of Railways Act, 1869 (52 & 53 Yict. c. 57), s. 6 f3). 

(5) Hm., s. 5 (4). The aefendant was found travelling in a nrai-class car¬ 
riage with a second-class ticket, and on being asked to pay the excess refused. 

He was then proceeded against for travelliDg without miving previously paid 
his fare and with intent to avoid mymenft thereof. When the magistrato hoard 
tiut the excess had been desnauded he dismissod the summons, and it wi^held 
that the m^sitate was wrong in iBsmisnng the summons on sudfi ground (Aph/e 
V. KiUich, supra). Where it cost mem to take a ticket to X., on iiitame^te 
sti^u, than to Y., the more distant lotion, and the defendant took a ticlmt 
to Y., but left the tr^n at X., it was held that a similar charge s^inrt him 
was not maintaiaable (R, v. Frere (1855), 4 & B. 598). As to etvtl liability 

for d^erence of &rs8 jn sucb a case, sm thtut Northern SftQ. Co, r. Winde^f 
£189212 Q. B. 595; and p. 57, ottle, 

(c) Railways dausss Causolidatioa Act, 1845 ^ Viet, e, 20), #. 103f 
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in their earrieges or on their premia, and i^enerally to . pedate Mie 
travelling upon their railway (d}» and to maintain order inand regn* 
late the use of their stations and the approaches thereto (e). . Such 
hye-laws have no effect unless approved by the Board of Trade (/)» 

Notice of bye-laws most be posted at every station of the^^m- 
pauy; and no penalty imposed by any bye-law is recoverable unless 
such bye-law is so published ($r). 

The bye-laws may be proved by the production of a copy examined 
and certified by an officer of the company; and if evidence is giyen 
that copies were iiosted at the stations material to the proceedings, 
it is not necessary to prove that copies were posted at all the 
stations on the system (n). 

Local authorities and tramway companies may make bye-laws 
for similar purposes with regard to tramways. Such bye-laws must 
be published by advertisement, and may be disallowed by the Board 
of Trade (i). 

lOff. Travelling without a ticket, travelling in a class of carriage 
superior to that by which the ticket authorises its purchaser to travel, 
using a ticket for a day or for a train for which it is not available, 
refusing to produce a ticket when required, are all offenpes under 
the statutes when there is an intention to defraud on the part of 
the traveller (/r). A bye-law which purports to make such acts 
punishable in the absence of fraud is ultra vires and void (Z). 

A hye-law requiring a passenger by a tramway to deliver up 
a ticket if required, or else to pay the fare for the distance he has 
travelled, is reasonable and valid, as being necessary to enable the 
company to regulate the traffic (m); and a passenger who refuses 
either to deliver up a ticket or to pay the fare for the journey he has 
travelled may be convicted of an offence against such bye-law, even 
though he has paid for a ticket and lost it (»). 

Ul) lUilwajrs Clauses Oousolidation Act, 184d (8 Viet. o. ‘20), ss. 108,109. 

(«) llegulution of Itailweys Act, 1889 (52 & 53 Yict o. 57), s. 7. 

(/) Bailway Regulation Act, 1840 (3 & 4 Viot. e. 97), s. 7. 

df) Railways Clauses ConsoHdatioii Act, 1845 (8 Viot. o. ^), s. ItO. 

(A) A/wWmm v. Basiem Countiee RniL Co. (1859), 7 0, B. (». a) 58. 

(>) Tramways Act, 1870 (33 & 34 Viot o. 78), s. 46 : see tiUe Teamwats 
AKU Light Railways. 

[k) See p. 61, ante. 

(f) Deardm v. Towneend (1865), L. R. 1 Q. B. 10; Sewtham v. (1878), 

3 B. D. 289; London, BrigUm, and South Coatt Bail. Co. v. Watson (1879), 

4 0. P. O. 118; Saunders t. South Easism Baii. Co. (1880), 5 Q. B. D. 456; 
Dyson V. Zondon and Niurth iFestem Bail, Co, (1881), 7 ^ B. D. 32; Maffam v. 
ifarik St^ordskirs Bail. Co., [1894] 2 Q. B. 821. ffinoe 1905 all the zailway 
oompaulM ilk Englaitd have issued sets of bye-Lswe; and the bye-lawi 
conmeiMd and duapproved of in the above oases have bsisn altered or have 
diasppeared. Except as iliustniing the general prinoiplei^ted ia the text, 
these oaate have theiufora eeased to od'of great impmrtsncie. 

’ ^ t a B. 353. 

(af^ual V. Orem (190^, 71 f. 1^, 18. A pHseoger ps^ the faze demanded, 
hut refueed tn.qooiqpt ^ Uekei offered him by the ecmdiKitpr on. the mroattd 
that there waea oendittoii upon it Knuting the liehffity of the^Wtaer ef 
tramway for penhlimI;uijaTieB. The tudrat dropped on the floiMr wlKd lay 
On an meneotor aoe&hli^ards uddng the pamenmriorhiatulMtlm Minted 
ta it on tbe fkKnr,'ti^ rsfused fairfUrtmw j^fwaoeu or to pay.e eaociiid.^e, 
And It was heU that he coiAd not be oonvwM twdm a epiuw hye-lav ( 
f, (1905), 89 185). 
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A b^re-lftw 'Which reqaires a ^tasenger on a tramway, hiMi 
TOt a ticket, to ehoHr the ticket if required, is also reasouaMe to). 
So is a bye-law requiring a passenger on a light railway to pay Ats 
fare to the conductor, upon demand; and a passenger who refuses 
to pay on demand may be convicted, even though he has no 
intration to defraud (p). 

Where any local authority or company is given power to make 
bye-laws for preventing nuisances, it has power to declare that 
a particular thing, if capable of being a nuisance, is a nuisance 
when committed on its premises or in its vehicles. Hence a 
bye-law promding that no person shall swear or use offensive or 
obscene language in a tratucar is valid, fftid it is not necessaty foigl' 
the bye-law to contain sueli words as so as to be a nuisance or 
annoyance to other persons ” (q). 

A bye-law may be divisible, and, if so, may be good in part and 
bad in part ; and effect may be given to tbo part that is good (r). 

Whether a bye-law is good as a bye-law or not, it may be binding 
as part of the contract if incorporated in the contract by reference 
on the ticket (s). 

Where a sum of money, the amount of which depends on the 
circumstances of the cose, is alleged to bo due under a bye-law, 
summary proceedings under the bye-law to recover that sum 
cannot in general succeed, unless the specific sum claimed was 
demanded when the liability was incurred (0- 

Where a company acts in such a way as expressly or impliedly 
to waive the obligation to obey a bye-law, it cannot enforce dr 
avail itself of such bye-law (a). 
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Sect. 6 . —ForcMe Removal of PasBenyert. 

106 . A trespasser, or a licensee whose licence has been revoked, Removal of 
may be removed from the premises of a railway qpnipany, and if ho 
resists, reasonable force may be used to expel hint (o). 

It is within the scope of the authority of porters and other Removal for 
servants of a railway company to remove from liho company’s wiwxwaiuct. 
premises or trains persons misconducting themselves. Hence, if a 
porter erroneously believes that a passenger has misconducted 


(opZotra T. Vdp, [1896] 1 Q. U. 2fi6. If the paaaengor when required to 
■how hie ticket hw not yet had a ticket given him, or had lost hia tickH. ha 
oodhl not be oonvioted under that bye-law of not showing it {ibiU,, per 
Likihlsy, L.J., at p. 208). 

(p) Tufiey V. Tate (1906), 96 L. T. 24. 
fy) tiFeatel ▼. BapM, [19021 1 K. B. 100. 

(r) Jhiecn v. LtuMoa and North ir«*(ern Rail. Co., tunro; aee R. y. LundU 

(ld61),llIi.J.(i|^.)lfiL 

{$) Btdler v. Mawheatff, and lAwadmhire Bail. Ca. 21 

A 2>. 207, per Lord EsKsr, ILB., at p, 211. 

(A Brmm v. Great Sad»n AtiL Oe. (1877\ 2 Q. B. D. 406. 

- (w) MningB y. Great Northern Bail. Ch. (1866), L. E. 1 Q. Bf 7. 

(a) Sea Wood v. ZedUWer (1846). 1$ U, ft W. SSS; and title XimSPAin. A 
pawttMr by railway bu not an ew n m ilint over the railway; eat pMYone 
milawroUyon the pranbiMs of a ratiweyeoianany may be removed iBuUer v. 
Monelueter^ Shtj^dd, aad Lineolnehire MaU, Oo, (1^8), 21 Cl* BllX 207, per Lord 
IbkSiLe..^. 271). 
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hitdfielf, and forcibly bemoveB him, the conltiany is liable I& 
damages for the tort of its servant (b). If, however, a servant of 
a railway company commits an assault which the company would 
not have been justified in authorising, he cannot be acting within the 
scope of his authority, and the company cannot be liable for the 
tort (c). If in the performance of a general duty snch servant disobeys 
a particular order, the company may be responsible for his acts (a!). 

It is within the scope of the authority of a porter to prevent 
persons travelling in wrong trains; and if, in the mistaken belief 
that a passenger is in the wrong train, a porter forci^v pulls him 
from the train and injures him, the company is liable for the 
^rtef^B act though it was committed in disobedience of particular 
instructions given to him (c). 

No one has a right to enter a railway train unless he has agreed 
with the company to carry him; and a person entering a train 
without having previously taken a ticket may be removed from the 
carriage, even though he be willing to pay the fare (/). The failure 
to produce a ticket on demand is priind facie evidence of fraud (</'); 


if) Lowe V. Great Northern linil. Go. (1S93), 62 L. J. (q. b.) 52-1. lly the new 
bye-iuwa of the Kngliah railway CiiiOpaniea {nm aote (/), p. iii, ante) any peraitii 
may bo foroibly romoved fn)in a train or from the oompunY^s prouiities who ref ueoa 
on request to leavo in the following cirouinstauces: whore he enters a com* 
partment which is already full, and remains in snch compartment after {>eing 
requested by any passenger therein to leave; where he, being a male person 
above eight years of age, travels or attempts to travel or remain in any carriage 
marked to l)e for the use of females only ; where he mounts on the roof, ur 
travnlB or attempts to travel in any van or part of a train not provided for tho 
conveyance of passengers; whore he is siuToring from any infectious or con¬ 
tagious disease; where he is in a state of intoxication or otherwise in an 
unfit or improper condition for being a passenger, or where his dress or 
clothing is such as to he likely to injure the cushions of the carriages or the 
clothing of other passengers; where in any train or railway station he uses 
threatening, abttsivo, indecent, obscene, profane, or offensive language to the 
annoyance of other persons, or behaves in a riotous, disorderly, indecent, or 
offensive manner, or molests or wilfully interferes with the comfort or con¬ 
venience of other passengers; where he smokes in any carriage not provided for 
smoking, or in any part of the corapanj^’s premises where smoking is expressly 
prohibited ; where he enters, remains in, or uses any carriage or part of the 
oum{>8ny*8 premises for the purposes of betting or wagering; or where he spile 
upon the fioor or any part of any carriage, or on a platform, or on the floor or 
wall of a refroshmeut room, booking hall etc. It is submitted that all these 
matters amount to misconduct, and that the provisions for removal are vali^. 

(r) See title Agvnct, VoL I., pp. 165, 166, and oases there cited. 

Batflty T. Mancheeter, Shrjuid, and Lincolnebire Rail. Co. (1873), L. Ik 8 
0. P. W8. 

(f) Ihid. 

(/} McCarthy v. Dntiin, Wicklow, and Weiford Rail. Co. (1S70), 1. B. 5 C. L. 
244. By the bye-laws of Idle English railway oompanies now in loroe, it is pro¬ 
vided that no person shall enter any carriage or vehicle uautg tho railway, for 
the puipoie of travelling, anleei ana* until he or eUkieone on hie behalf idutll 
havelllMaised from the oompoav, or firom some other oimiwy or pereon duly 
suthdriend in that behalf &e company, a ticket entitling him to travel 
therein.' Any pfpnon infrinjghlg ot not obeying this bye-law and .regulations^ 
and failing to mve the canw^ or vehicle inuaediately on reqaoid W any duly 
anthorisedaervitat or agent ot the company, removed timrefrom by or 

under the direction each swant or agent.” Iniia bye-law ap^teart to be in 
aocordance with the dedoion in tiif above cose. ^ 

(g) Saunden v. BoufA JStutom Rail. Oo, (ISSO), 8 Q. B. DilfMk Mr fookr 
iras, C J.. at p. 461. * 
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but it is not conclusive, and if a passenger has duly taken a tblcat* 
but fails to produce it on demand because be has mislaid it, Mid 
refuses to pay over again, be cannot be removed from the carriage, 
and if so removed may have a right of action for assault against 
the company (fc). And where a company chooses to waive the 
benefit of any bye-law or regulation made entirely in its own 
interest, it cannot remove a person from a train for disobedience 
to such bye-law or regulation, except at the risk of an action for 
damages (»). 


Part IV.—Statutory Control of Carriers' 

Business. 

Sect. 1.— Reeuonahle Fucilitiei, 

107. Railway companies and canal companies are bound accord¬ 
ing to their powers to afford all reascRiable facilities for the receiving 
and forwarding and delivering of traffic upon the railways and 
canals belonging to or worked by them; and railway companies 
and canal companies which have or work railways or canals 
forming a continuous line of railway and canal, or having the 
teiminus, station, or wharf of one near the terminus, station, 
or wharf of the other, are bound to afford all due and reason¬ 
able facilities for receiving and forwarding by one of such rail¬ 
ways or canals all traffic arriving by the other without any un¬ 
reasonable delay, and so as to afford the public all reasonable 
accommodation (A). 

A railway station is to be considered as part of the railway, 
and a wbarf or landing place used for public trRffi'i as part of the 
canal; and a station, terminus, or wharf is deemed to be near 
another station, terminus, or wharf, if the distance between them 
does not exceed a mile, unless they are situated within five miles 
of St. Paul’s Cathedral (1). 

Nothing in any agreement which has not {leen confirmed by Act 
of Parliament, or by the Board of Trade, renders a company unable 


fh) BuUvry.Manchettrr, S^ffidd,un<l LincUmhir* Bail. Go. (1888), 21 Q. B. D. 
207. But where the ticket incorporates a condition that the pasHonger will pro¬ 
duce his ticket on demand, or, failing to do so, will pay, although he may not be 
fordldy removed for failing to pix^uce the ticket, the company may recover 
I 7 ’ action the amount he has contracted to pay on such failure {ibid.). 

( 1 ) Jtnningi v. Great ikgLhern Bail. Co. ,(l 86 d), L. fi. 1 Q. B. 7. 

Ik) Baiiway and CanatliMffio Act, 18d4 (17 & 18 Viet. c. 31). s. 2 . “ Traffic “ 
indndospassensersand their Iti^ggage, andim kinds of goods, animals, and other 
things carried by any railway and canal ooippany, and also oarria^, wagons. 
tiruckB, boats, and other vehicles suitable for a railway or canal {ibid., a. 1 ). See 
title Baii#wat8 akd Cakata ♦ 

(Q IM., s. 1. These proviaione only apply to railway ccmpankif and canal 
companies, and raflwuy and canal oompani^ Thus they do not apjdy to a dock 
company wkiei^wns a line of railwiur connecting two docks belonging to the 
eompany {JBm^nd iVett India Dock V 0 , j, Savill end AtkioH Co. (1888), 

«»Ck.D;824). 

HX.—IV, ^ ^ p 
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Scot. 1. to alTord, or authorises a company to refuse, such reasonable 
Reasonable facilities for traffic as in tlxe opinion of the Hallway Commis- 
Facilities, aioners (m) are required in the interest of the public (n). 

Two or more companies may be compelled by the Commis¬ 
sioners (n) to carry into effect, by mutual arrangements, any order 
for the purpose of securing to the public such reasonable facilities 
as they are required to afford (o). The facilities which companies 
must afford to the public include the receiving, forwarding, and 
delivering by every company of through traffic at through rates or 
fares (p). 


When order 
to afford 
fnctliticR will 
be made. 


108 . Railway companies are only required to afford facilities 
according to their powers ; and as the powers given to some com¬ 
panies by their special Acts of Parliament differ greatly from the 
powers given to other conqtanios, so the facilities that can be 
required differ, and the special Acta must be read W'ith the geneial 
Acts to see what facilities can be ordered (q). 

In making an order against a railway company to afford facilities 
the Coraraissionors will consider chiefly tlio convenience of the 
public (r). It is not necessary for an applicant to prove an indi¬ 
vidual grievance, but it is necessary to prove an existing public 
inconvenicnco, and to show that the facilities applied for will be 
convenient to tho general traffic of the couipanj' («). 

Such facilities, however, will not be ordered, even though proved 
to be convenient to the public, unless it is reasonable to require 
the company to afford them (a); and, from this point of view, it is 
material to consider tho method in which tho traffic of the railway 
can conveniently be wurkod, and tho extent of the powers of the 
company {h). 


(m) f.e., the ComraidHionci't) of tho litulwuy uiul Cauul appiiiiitcd 

untlor the Itailwav and Oaiinl Trallic Act, 188S (dl & Viet. c. 2d). 8eo title 
Railways akd GANAi.a. 

(ii) liiiilway at\d (Jiuinl TnilBc Act, 18S8 (dl & .'12 Viet. c. 2.'»). h. 11; 

Lvcul llmird v. Ltinwohireand Yvrki-hire Uml. Vo. (ISfi:}), Ully. &Oun. Tr. Cos. 7'l. 

(«<) Railway niul t^unal IVaffic Act, 18S8 (.dl & 62 Viot. c. 26), e. H. This pi-o- 
vision tivorrxilos tho decisiou iu Toomcr v. London, Chutham^ and Dover Rail. Co, 
(187T), 2 Rx. D. 460. Whore two railway companies each had a station within 
a mile in a t<iwu, and there was iu existonco a line coimectinp’ the stations, 
which, howevor, was not used for passeniior traffic, the Commissioners made an 
order on the coiiqianies to afford facilities for through passenger traffic, and 
ordered tho two companies to make mutual arrangements for carrying that 
onler into effect, and to submit a scheme to the court for that purpose (Mavlgione 
You'll Omneii V. Sottlh Eastern Rail. Cv, and jMndon, Chatham, and Dover Rail. 
0». (1891), 7 Ry. & Can. Tr. Cos. 09). 

(p) Railway and Canal Traffic Act, 1888 (61 & 62 Viet c. 26), s. 26. As to 
through rates, see p. 72, post. 

to) Tharsis Suljmur and Copper Co‘y, London anS North Western Rail. Co. 
(1881), 41 By. & Can. Tr. Cos. 466. 

(r) Readell V. Eastern Counties Rail. Vo. (1857). 2 C. B. (n. 8.) 609 ; Painter 

r. r.mdon, Brighton, ami Coast Kail. Co. (1867), 2 C. B. (k. 8.) 702; 

Marriott v. Ltmaon and South ifVsfern Rail. Co. (18.67), I Ry. & Can.Tr. 0^47. 

(s) Barrett v. (treat Northern Rail, Co. and Midland Rail. Co. (1857), 1 Ry. & 
Can. Tr. Cos. 38. 

(а) Neary Nuvigaiioti Co, v. Uroad Northern Rail. Co. (1889), ^Ry. A (Jm. lx. 
Oas. 170. 

(б) Qreat ITfsIwi Rail, Co, t. Severn and (1886), 6 Ry. « Ciw. 
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Facilities will not be ordered where the expense of aiTording them 
would be exorbitant, and out of proportion to the needs of the 
traffic (c ); and the convenience and accommodation of the public 
will only be considered in relation to the facilitating of traffic on 
the railway (d). 

109 . A railway company commits a breach of its duty to afford due 
facilities when the platforms, booking offices, and other structures 
at any station are kept in such condition as to cause confusion, 
delay, or other impediment to the proper reception, transmission, 
or delivery of the ordinary passenger or gpods traffic of the station, 
provided the company has it within its powers to remedy the 
state of things (e). In such circumstances the Commissioners may 
order the enlargement, within the powers of the company, of 
spaces or structures insufficient for their professed purposes, and 
the provision of proper means for dealing with particular kinds of 
traffic; but they cannot control the discretion of the company as to 
the precise method in which the necessary alterations or improve¬ 
ments ore to be carried out, or roquire it to execute particular 
specified works (c). 

The duty of railway com])anies to afford facilities at statioiis is 
limited to stations actnally in existence ; they cannot he called 
upon by tlie Commissioners to build a station where no station 
is (/). Nor can they be compelled to lay down a line of railway 


Tr. Cas. 156; Lnndtm Ihtil. Co, v. LtmtUm, Jirii/hton, and South Coant Snil, 
Co. n876), 2 U}'. & Can. Tr. 413. 

(c) Sussex County Cvuncit v. J,nndm, Jtrijfhtan, and Sonih Ciutd Uuil. Co. and 
London and South Western Hall. Co, (ISlTi), 8 lly. & Can. Tr. Oas, 17 ; Sewinyton 
Loral Hoard v. North Eastern Hail, Co, (18781, 3 lly. iSr (Jan. Tr. (Jus. 3()(i. 

(d) Holyhead Loral Hoard v. London amt North Western Hail, Go, (1881), 4 
Ry. & Can, Tr, Cas. 37. 

(f) SovAh Eastern Rail. Co. v. Railway Commissioners and Hastings Corporation 
(1881), 6 Q. B. D. 686. It was held in this case that the Commissioners may order 
that facilities be given, even though the giving of such facilities may involve the 
erection of new buildings and stmctural alterationsbut they have no juritulio- 
tioD to order particular specified works, orto order buildings to be erect«<a u]K>n a 
particular spot. If existing buildings are insufiicieht, largfir buildings may bo 
ordered, but only provided the company own (or have power to acquire) land 
upon which additiuiis can bo erected. 

(/) IJarlaston Local Hoard v. London and North Western Rail. Co,, [185M^ 2 
Q. B. 694. The railway company in this case closed a station on a branch line 
for pesmger traffic, as they were losing by keeping it ojien, and subsequently 
pulled it down. Five years afterwanb the local authority obtained an order 
from the Commissionen directing the company to afford reasonable facilities for 
passenger traffic on the branch. Passengers could not be dealt with on the branch 
without rebuilding the station. On appeal against this order the Court of 
Appeal held that the Commissionen had no Jurisdiction to make it, on the 
ground tilat facilities can only be ordered in the case of an existing thing, 
mat the order involved the bmldi^ of a station where no station was, and 
that the Railway and Canal Tra^ Act, 1854, does not ooiapeJ a railway 
company to use or maintain their railway. If, a|iart from that Act, th^ u 
any obfigation upon a company to work their railway, that is a question of 
mandamus or injunetioo in the High Court. This case appears to overrule 
Winsfard Local Board Cheshire Lines OJhnmiUee (1890), 24 Q. B. H. 456; 
Newington Local Board v. North Eastern Bail. Co. (1873i, 3 Ry. & Can. Tr. 
Css. 306;'and Harris v. London and South Western Bail. Co, (1879), 3 By. A 
Cm. Tr. Cos. 331. 
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althougii the laying of such a line is warranted by jpowefs which 
they have not exercised (g). 

How far accommodation can be ordered at a particular station for 
a particular class of traffic must depend on the powers of the com* 
pany; and if such traffic cannot be delivered at that station unless 
the station be enlarged, and the company cannot enlarge it 
without buying land which it has no power to acquire, such 
accommodation cannot be ordered (/i). 

Again, where accommodation works cannot be carried out without 
the consent of some person or public body, the Commissioners cannot 
order such works to be executed (t). 

110. The reasonable facilities which every railway company is 
required to afford include reasonable facilities for the junction of 
private sidings or private branch railways with any railway of 
the company, and reasonable facilities for receiving, forwarding, 
and delivering traffic upon and from such sidings and branch 
railways (/c). 

IIL A railway company cannot be called upon to make arrange¬ 
ments for the carriage of goods by road from places off its railway 
to its nearest station, nor to open booking offices at such places (i). 
Facilities which can be ordered to be given are facilities for the 
receiving, forwarding, and delivering of the traffic, and do not 
include what is merely for the comfort or convenience of pas¬ 
sengers (?«). Thus the failure to supply water-closets for the use 
of passengers, except on payment, is not a denial of reasonable 
facilities (a), but a cloak-room is a reasonable facility (o ); so is a 
roof to protect passengers on a platform from the weather (p); so 


(ff) Olan,arffana/iire County Council ▼. Cheat Weetem Bail. Co. (1894), 8 Ky. & 
Cun. Tr. Ouh. 196. In this caso the compHuy owned a single line which was 
authorised to be used for uassenger traffic, but hod never been used except for 
luineral truffi& The Board of Ih-ade would not sanction its use for passenger 
traffic unless it were doubled. The Commissioners decided that it was beyond 
their jurisdiction to order so large an alteration as the doubling of the line. 

(/i) Thomat ▼. North Staffordahirt Bail. Co. (1876), 3 Ey. & Can. Tr. Oas. 1. 
See also note (e), p. 67, ante. 

(i) Jrhroath Corporation v. Caledonian Bail, Co. (1898), 10 Ey. & Ckn.Tt. Cas. 
252* 

(&) Eailways (Private Sidings) Act, 1904 (4 Edw. 7, o. 19). See Bailways 
Clauses Consolidation Act, 184d (8 Viet. o. 20), a 78. Whew it ie doubtful 
whether a junction would be approved of by the Board of Trade, Ae Oommie- 
sionen will refuse to make au order for the construction of j unction 
fZiuMfii JI'hisAy Dietillery Co., Ltd. v. Midland Great IVeetern Bail, of Ireland Co. 
(1881), I Ey A Can. Tr. Oaa. 

.. Great Weetern Ruil. of Irtlatid Co. 

(1879), S By. A Can. Tr. (hte. 379. 

(m) Booth BattaimRaU. Co, v. Sailway Commit$ioner$ and Baetinae Corturra- 
tion (1801), 6 a B. D. 386. 

(n) iVut Ham Cbporafum v, Oreat Eaatem Bail. Co. (1M5), 9 Ey. A Can. Tr. 
Cas. 7. This dedsitm u, howeter, open to doubt, uod wae not e««ented to by 
one of the Commianonen (Sir Prederidk Peel), who was of oianion that Um 
ftroviwon of &ee watw-oloeets at a station ie a raaaonaUe facility for paaaeucer 
two which a railway eompHiy ought to he compelled to give. 

Monger Mannfactwing Co. Xo/iden and Booth Weetem Bail, Co., [1894] 
I Ch B. 833, 836. ^ 

(p) Oattrham Bail. Qo, v. Brighton and SottUr Btutern Bait, Cbs ( 18 M) 1 By, 
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is a waiting-room (q). A railway company may be ordered to pfO* 9 «ot, l. 
vide passenger platforms of safficient lengtli» and siding and other BM s e Mb to 
accommodation proper for the safe and speedy receipt and delivery FacBMies. 
of goods of various descriptions (r). 

112 . With regard to through traffic, the Commissioners may make UVulUttM tat 
a general order against two or more companies to afford facilities for 
such traffic upon their lines («}. Any member of the public may app»o»non 
call upon several railway companies to combine to carry his traffic, ^»bUc. 
for a single payment at a single booking (f). An application for 
such facilities is, however, not granted as a matter of right; it 
must be shown that the application is ma^e in the general interests 
of the public, and that the suggested route is a reasonable one from 
the companies* point of view (n). 

The Commissioners also may order one railway company, on OnapyUon. 
tlie application of another railway company, to afford facilities for 
through traffic on the two lines {b). And when through rates are 
actually in operation on two lines, but one company improperly 
delays or hinders traffic from or to the other company, the first 
company will be ordered to afford reasonable facilities for the 
through traffic (c). 

Where two companies have each a station in a town, and there Whora 
is a line between the stations, which is only used for goods traffic, 
the companies may be ordered to afford facilities for continuous **** ** * 
passenger traffic id). And where there is no physical difficulty in 
sending goods traffic of any particular description by two railways 
forming a continuous line, the companies will be ordered to afford 
facilities for so doing {e). There cannot, however, be said to bo in 
existence a continuous line of railway communication until the 


& Can. Tr. Oas. 32; Innet v. London, Brighton, and South Coast Bail. Co. (1 K7d), 
2 Uy. & Can. Tr. Cos. 155. 

a London and SoutJi Western Hail. Co. v. Staittes, W^iugham, and Woking 
Co. (1877), 3 Ry. & Can. Tr. Caa. 48. It ia aomawhat luubiful, however, 
whether taeso laat two propoaitiona are recouoilable with Ihe judgmentain South 
Eastern Rail. Co. v. Railtoay Commissioners and Hastings Corporation (1881), 6 
Q. B. D. 586. 

(r) South Eastern Rail. Co. v Railway Commissioners and Hastings Corpora^ 
lion, aupra; London and South Western Rail. Co. v., Staines, Wokingham, and 
WiJdng Rail. Co., supra, 

(•) Tluhlin, WickUno, and Wer/ord Rail. Co. v. Midland Great Western Rail, of 



1169711 a B. 33. 

(a) Ibid .; Railway and Canal Traffic Act, 1888 (51 dt 52 Viet c. 25), a. 25 (5). 
As to what is a reaaonable route, aee Swindon, Marlborough, and Audorer Rail 
Co. T. Orealt Western Bail. Co. (1684), 4 Ry. & Can. Tr. Cas. 319. 

( b^j^ nwy Junction Rail. Vo. v. Caledonian Bail. Co. (1894), 8 Ry. & Oau. 

(e) ihtat Northern Bail. Go, {IrRmd) v. Donegal Rail. Co. (1901), 11 By. St 
G^Tr.Caa.47. ^ 

(d) Udtfidd Local Beard f. London, Brighton, and South Coast Bail. Co, (1875), 
2 By. St^a. Tr. 214; Janm v. Toff VaU Rail, Co. (1881), 3 By. 4t Can. 
Tr, Ote. 540; Maidstone Town Council e. Sowflt Eaitern Rad. Co. (It^l), 7 By. 
A Can. Tr. Ou. 88 . 

' (e) Vselosia Coal and Iron Co. v. Neath and Bream and MiaUmd Rad, Qo$. 
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necessnify works for the interchange of traffic have been eonstnicted 
and approved hy the Board of Trade (/). 

Where two railway companies have for a considerable time been 
giving a trader facilities for through traffic over their lines, and the 
arrangement has worked satisfactorily, there is a presumption in 
favour of the reasonableness of the arrangement, and the Commis¬ 
sioners may order it to be continued (q). 

U3. It is a breach of duty by a railway company not to supply 
according to its powers sufficient locomotive power to avoid delay 
and unreasonable detention of >vagons; and the Commissioners will 
order companies to do thbir duty in this respect (A). 

114. The Commissioners will not readily interfere with the dis¬ 
cretion of a company as to the number of trains it chooses to run, 
unless strong evidence is given that the convenience of the public 
is being disregarded (i); but in a proper case a company may be 
ordered to run more trains O'). 

115. To make excessive charges for the carriage of goods is not 
a denial of reasonable facilities within the jurisdiction of the Com¬ 
missioners (k). If a railway company exacts an excessive charge, 
the excess can bo recovered by action (1); and if such charge is only 
threatened, an injunction can be obtained to re.strain it. Hence the 
ordinary courts should deal with these questions, and the Com¬ 
missioners have no jurisdiction (jm). 

116. It is not a denial of facilities for a railway company to exclude 
from its stations persons not using or wishing to use the railway (n). 

117. livery railway company is bound to caiTy mails and Post 
Office servants in cliarge of them, on receipt of the prescribed notice 
from the Postmaster-Ceneral requiring such services. The company 
must carry the mails by ordinary trains or, if required, by special 
trains; and must run trains at such times, and at such speeds, and 
subject to such conditions in other respects as, within certain limits, 
the Postmaster-General may direct (o'). 


(/) llammam v. Great IVestern Kail. Co. (1883), 4 Jiy. & Can. Tr. Caa. 181. 
(<y) Vitt! of Dublin Steam Packet Co. v. Midland Great If'istcrn of Ireland Jlait. 
Cw. (189l), 8 Ry. & Can. Tr. Caa. 1 . 

(A) V. Wrea'ham, Mold, and Connah't Quay Kail. Co. (No. 3} (1880), 

8 Ry. &, Can. Tr. Caa. 446. 

(») Caterhain Kail. Co, v. Kriyhion and South Eastern Kad. Cot. (1856), 1 
Ry, & Can, Tr. Caa. 32, 

(j) Jntiea T. London, Brighton, and South Coatt Kail. Co. (1875), 2 Rj. & Can. 
Tr. Gas. 155. 

(&) Cheat Wettern Kail. Co. v. Kaihcay Commisaionert (1881), 7 Q. B. D. 182; 
A*. V. Kailway Gominiaaionera (1889), 22 Q. B. B. 042. 

(/) Crouch T. London and Norik Western Kail. Co. (1849), 2 Car. & Kir, 799; 
Baamdale v. London and South Wetttrn Bail. Co. (1806), L. R. 1 Exoh. 137; 
■oe pp. 75, 82, poit. 

(m) Ihid.; Bavit A Sons r. Ta^ Vale Kail. Co., [1895} A. C. 542. But if a 
company wore to refnae to.earry a certain claaa of gooda except on special 
tonna Ming jnado, tkia might be a denial of facilities, and the Oummiaamnera 
might have juriaaiotion Aberdeen Commercial Co. v. GrriU North of Sailand 
Kail. Co. (1878), 3 Ry. A Con. Tr.,jCa 8 . 205; Great )!'«<«•« Kail. Co. v. Kaitway 
Ootnmmionera, ttq>rc^. 

(i») fWth Oeneral StaUm Cimmiilee ▼. Kota, [1897] A. C. 479. 

(o) Railwiiya ((Tonyoyance of Mails) Act, 1838 (1 A 2 Viet o. 98), n.‘l—8. 8m 
title Post Omox. 
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Tlie company may be required feo provide carriages for fche s®*”'* 
exclusive conveyanee of the mails, and for the purpose of sorting Beasoasble 
letters in transit (p). The Postmaster'General may also require the F scHttt es. 
whole of a special train to be exclusively appropriated to the service 
of the Post Office (g). 

Any Post Office servant may be sent by any train as an ordinary 
passenger, and take with him bags of letters as luggage; but the 
company is not responsible for the safe custody or delivery of any 
bogs so sent (r). 

A railway compiny must carry mails by any train without notice, CarriiiB« 
whether a Post Office servant be sent with the mails or not; and 
must afford all reasonable facilities for Iho receipt and delivery of notio*. 
the mails, and render Post Office servants such aid as they may 
require («). The remuneration and compensation for these services 
is to be fixed (failing agreement) by arbitration, or, at the option of 
the railway company, by the Commissioners (/)• Railway companies 
may be compelled by injunction of the High Court to carry mails 
according to their statutory obligations (a). 

118. If the Board of Trade have reason to believe that any rail- Accommotla- 
way company does not provide s'ufficient accommodation for 
passengers at fares not exceeding one penny a mile, or that pioper pH^cngciH 
and sufficient workmen’s trains are not provided for workmen going nn<i workmen 
to and returning from work at such fares and at such times between 
6 o’clock a.m. and 8 o’clock a.m. as apfiear to the Board to be 
reasonable, the Board may make such inquiry into the circumstances 
as they think proper, or may, if required by the company, refer the 
matter for decision to the Commissioners. 

If the result of such inquiry is to show that the necessity exists, cheap train* 
then the Board or the Commissioners (as the case may bo) may 
order the company to provide such accommodation, or workmen’s 
trains, at such fares as appear to be reasonable. If such order is 
made by the Board, the company has the right, w -thin six months 
of the making of the order, to appeal against it to the Commis¬ 
sioners, who in that case have the same power to deni with the 
matter as if it had originally been referred to them (.r). A train 

i’p) Sailwajs (Conveyance of Mails) Act, 1838 (1 & 2 Vicl. u. e8), ss, 1— S. 

I 'q) Begulauon of Hallways Act, 1868 (31 & 32 Viet. c. IIU), s. 36. 

r) Hallway Hegulation Act, 1844 (7 & 8 Vici. c. 8.'<), s. II. 

•) Hegulation of Hailwaye Act, 1873 (36 & 37 Yict. c. 48). s. 18. 

(f) Hallways (Conveyance of Mails) Act, 1838 (1 & 2 Viet. c. W8), sa. 6, 16; 

Hegulation of Hailwaye Act, 1873 (36 & 37 Viet. c. 48), s. 19. Por cases (in the 
xemttoeration payable to railway companies for the carriage of mails, see 
Waier/ord, Limerick, and Wettem Mail. Co. v. Poetmaiter-Ceueral (1906), 11 
Hy. ft Can. Tr. Cks. 77; Qreal WteUm J^il. Co. v. Poetmoeter.Oenrral 
12 Hy. ft Can. Tr. Cas. 11. 

(tt) Postmcuteir-Qenaral y. Highland Bail. Co. (1874), 2 Ey. & Can. Tr, (Jas. 34. 

(») CSieap Trains Act, 1883 (46 ft 47 Viet, c, 34), s. .3. The section also 
provides thst a oompany on whom an order is made refusing t>r nwleoting to 
comply with the order shall lose the Imefit, conferred on (K>nipauie8 by the Act, 
of b^g free from passenger duty in resist of fares not exceeding one ^enny 
a mile* For cases in which the Cununissionere have mode mdera relaung to 
workfeomi’s touns under ^ese provisions, woo Be Metropolitan Bail, Co. (1892). 

3 Uj, ft Gen. Tr. Gas. 82, and Be London Be/orm Union tfnd Qtml Eaetem 
Baif. 09. (1899), 10 Hy. ft Can. Tr. Oss. 280, 
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may be none the less a ** workmen's toain '* because it is made up 
partly of fimt and second as well as third class carria^s (a). 

The Gommissioners will not make an order for workmen’s^ trains 
unless they are satisfied that a class of workmen who require the 
accommodation are actually living in a district served by the 
company (6), and that tiie demand for such trains is made by so 
large a number of persons as to show a reasonable proportion 
between the benefit conferred and the cost of conferring it (c). But 
proof by a company that the trains proposed cannot ^ run at a 
profit is not sufficient of itself to justify the Commissioners in 
refusing to order such trains (d). 

Sect. 2. —Through Rates, Fares, and Booking, 

119. The reasonable facilities which a railway or canal company 
are bound to afford, include the due and reasonable receiving, 
forwarding, and delivering of through traffic at through rates or 
fares. Any other such company, or any person interested in through 
traffic, may request the granting of through rates or fares ; but no 
such pei’son is entitled to apply to the Commissioners for an order, 
until he has first made a complaint to the Board of Trade of 
unreasonable charges, and the Board of Trade has failed to settle 
the question in dispute amicably (e). 

Where any company objects to the granting of a proposed rate, 
the Commissioners must consider whether the granting of such a 
rate is a due and reasonable facility, in the interests of the public, 
and can allow or refuse the proposed rate accordingly, or else fix 
such other rate as they think just and reasonable. 

When a through rate is made, the apportionment of such rate 
between the forwarding companies (/*) is determined by the Com¬ 
missioners, in default of agreement; and in making such apportion¬ 
ment they must take into consideration all the circumstances of 


(a) JU MetrojH/liian Rail. Co. (1892), 8 By. & Can. Tr. Oae. 32. 

(A) Be London R^orm Union and Great Nort/iem Rail. Co. (1899), 10 By. ft 
Can. Tr. Cae. 293. 

(c) Re Fawcett Auoemtion and London, Brighton, and Rouih Caiet Rail. Co. 
(1899), 10 By. ft Can. Tr. Cos. 299. 

(d) Re London Reform Vnimi and Great Northern Rail. Co., eapra; Re London 
Reform Union and Great Eastern Rail. Co. (1899), 10 By. ft Con. Tr. Cos. ^W). 

(e) For form of application to the Oommissionere for a through rate, see 
Eno]rclop 8 e^ of Forms, Vol. III., p. 160. 

(/I'^ailwoy and Canal Traflic Act, 1888 (ftl ft 82 Viet. c. 25), s. 25. A rail- 
way company which owns a nulway, but has no rolling stock, the line being 
worked by another company, is a forwarding company within this •prormon, 
and entitled to oak lor a through,rate; and traffic over snbh a railway is 
** through traffic ” ^eat Weetem Rail. Co. v. Central Wales Bail. Co. (1^2), 
10 Q. ». D. 231; wreenock and Wemyu Bay RaU. Co. v, Caledonian Bail, Co, 
(No. 3) (1878), 3 By. ft Can. Tr. Cae. 145). A dock company possessing n^- 
way lines and tiSmgs- upon ‘ita own premiaea, and working trafflo thereon wlfii 
its own en^se, is not a railway company mtUlad to nropoee 4 throng rata 
{Londum India Dodes Co. v. Great Eae/ltm RaU. Oo., p908} 1 K B. '698\. 
A canal company authoiwed by*Act of Farliament to oonstruot xailwayBon 
ita own land, and to oharga tons for the use thereof, is a railway ooamny 
entitled to propose a through rate (jWcmeAcftin* Shin Gawd ijo, f, dftr*" " 
Rail, Co, {1897), 10 By, ft Cap. Tr. Oaa. 54). 
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the ease, including any special expense incurred in respect of the 
construction, maintenance, and working of any part of the route (sh 

No company can be compelled to' accept lower mileage rates than 
those which it is for the time legally charging for like traffic 
carried by a like mode of transit on any other line between the 
same pmnts, being the points of departure and arrival of the 
through route (h). 

The Commissioners have power to decide that a proposed through 
rata is just and reasonable, and to allow and apportion such rate, 
notwithstanding the fact that a less sum is allotted out of such 
rate to any forwarding company than t|ie maximum rate which 
such company is entitled to charge (i). 

When a railway or canal company uses, maintains, or works 
steamships for the purpose of carrying on communication between 
ports, the above provisions apply to such ships and the traffio 
carried by them (y). 
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120. A through rate necessarily implies through booking, and 
through booking necessarily implies a through rate, though such 
rate may not be less than the sum of the separate rates over different 
portions of the route; and in making an order for through booking 
the Commissioners must act on the same consideriitiuns, as to 
reasonableness and the interests of the public, as in making an 
order for a through rate (k). 

The Commissioners have power to order through booking at a 
rate equal to the sum of the rates on the different parts of the 
route, where the interests of the public require it, and when it is 
reasonable (i). 

The public as passengers have a right to a system of through 
booking by reasonable routes securing to them the full and un¬ 
obstructed user of existing railways at reasonable fares; but where 
reasonable through fares are already in operation, and a new 
through route is opened, a company demanding through fares 
must show good cause for interference; and if good cause is 
shown, new through fares at lower rates will be ordered (m). 

Through booking for passengers may be ordered without any 
order being made for a through service of trains (u). 




Bailway and Oanal Traffio Act, 1888 (51 A 62 Viet c. 25), a. 25. See 
frobmian Jiail. Co. v. North Britith Bail. Co. (No. 4} (1880), ‘i By. A Can. 
Tr. Cae. 403. 

(h) Ihid. 

'f) Bailway and Canal Traffic Act, 1888 (51 A 52 Viet c. 25), a. 26. 
ly) Ibid., 8. 25, whidi section also contains provisions relatiog to the 


a through route. 
We$UTn Bail. Co., 


probeduie to be followed by any person or com. 

(It) Dideot, Newbtay, and Southampton Sail. Co. v. Great __ 

[iSfm 1Q. B. 33. in ibis case Lorxs, differed from Lord Esukji, M.B., 
and Bxobt, and expressed the opinion that through booking may be 
granted without a through rate. All the judges, however, agreed that no one 
can demand tfaroiwh bo^ng aa a matter of right • 

(l) JDBbat, Namury, and Southampton Sail. Co. v. London md South ft’estern 
Sail, Oo. (No. ^ (1897), 10 By. A Cao. fr. Oas. 9. 

(m) Great WeMfern Sail. Co. v. DubUn and Sauth Saetern Sail. (Jo. (1907). Timn 
(8 Jidy. 1907). 

. .Tt4 Stutese County Oemnf v. London, Driyhton, md So^h Coatt Sail. CV>. 
(!^92), 8 Ef. A Can. Tr. Cos. 17. 
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There is no |^resumption in favour of special low rates, and any* 
one proposing a reduced through rate must show that the company 
can carry the traffic at such a rate without being obliged to carry it 
for a less sirra than it is entitled to receive (o). 

In apportioning or fixing a tbroiigli rate on the proposal of a 
company, the Commissioners cannot make an order contrary to a 
statutory agreement to which that company was a party (/>), 

One object of this legislation is to prevent rates being raised'in 
consequence of the disappearance of competition caused by amal* 
gamation(^). The Commissioners will presume that it is in the 
interests of the public that there should be alternative routes and 
real competition (?•). It is a good reason for the granting of through 
rates that through rates are in operation by an alternative route, 
and that tlie rates proposed are necessary to maintain com¬ 
petition («). And if a new line is opened which materially shortens 
the railway communication between certain places, and lessens the 
cost of carriage, it is reasonable to grant a through rate by the 
new route (t). 

All the circumstances must be considered by the Commissioners ; 
and t’«o fact that a station which is proposed for the exchange of 
truflic is not reasonably convenient or practicable for tliat purpose 
should have weight in showing that the proposed route is not 
reasonable (a). 

Sect. Undue Preference, 

121. llailway companies may, subject to certain restrictions {h), 
vary their charges so ns to accommodate them to the circumstances 
of the traffic, provided they do not prejudice or favour particular 
parlies, and provided all charges are made equally to all peraoibs 
at the same rate for the carriage of passengers or goods of the same 
description passing only over the same portion of the line of railway 
under tlie same circumstances; and no reduction or advance in any 
such charges may be made, either directly or indirectly, in favour 
of or against any customer of the company (c). 

The obligation to charge all persons equally only applies to traffic 
between the same points of departure and arrival, and so it is no 


(o) Central Jtail. Co. v. Oreat Northetn Jiail. Co. {Ir^and) (1882), 4 

Rt. <!c Can. Tr. Cas. ].i9; Phmouth Jntvrporaiml Chamber ofCommerte v. Oreat 
JI teUrn Jtail. Co. n895), 9 Ry. & Can. Tr. Cas. 72. 

(|») JViortA Motikfand Jiail, Co. t. Ifmih JBritieli Ituil. Co. (1878), 3 Rv. k 
Can. Ta Cas. 282; City of Dublin ftteam Packet Co. r. Lmidon and Siorth 
Weetem Jtail. Co. (1881), 4 By. & Can. Tr. Caa. 10. 

(y) Ormi Northern Jtail. Co. (Ireland) ▼. lid/att Central Jiail. Co. (1880). 3 
By. & Can. Tr. Cas. 411. . ' 

<r) Ortai Pail. Co. ▼. Severn and Wye and Severn Bridge Pail. Cht. 

(1887), 9 By. A Can. Tr. Cae. 170. 

(«) Central Walee and Carmarthen Junction Pad. Co. v. J^ondon and North 
HWem Pail. Od.J}S6S), 4 By. A Cun. Tr. Cas. 211. 

(<) Eaet and Wetl Jmdion Pail. Co. v. Great B^eitem Pail. Co. (1876). 2 
Ry. & Can, Tr. Oas. 147. ' ' 

(а) Plymouth, jMmtwrt, and $outh ITVrfern Junction Pail. Ob. v. Oreat 
B «»/«•« Pail. Co. (1899), 10 Ry. & Can. Tr. Cas. 68. 

(б) See pp. 66 et «y,, poet, ^ 

(e) Railways Clause* Consolidation Act, 1845 (8 Viet, e, 20)^ a 90. 



76 


Part IV.—^atutort Control or Carriers’ Btoinrm. 

breach of this duty to charge at unequal rates for different portions 
ol the line (d). It applies to goods urhich are of the same descrip¬ 
tion for the purposes of carriage, irrespective of the actual nature 
of the goods themselves (e); and it applies to goods which are 
carried under the same circumstances, as regards all services of the 
company rendered in respect of the goods (/). 

It is not a circumstance justifying a less charge that the favoured 
customer has access to another route, and will probably use it if 
charged the same as the other party (g). 

122. Where a charge is made in breach of the duty to charge 
equally the person overcharged may recover hy action from the 
company the amount of the overcharge for the period during 
which the company was making a less charge to some other 
person (A). And an action for damages lies against a company 
which, in breach of this duty, refuses to carry for one person on the 
same terms as for another (t). 

123. Where a railway company is authorised to acquire and use, 
or contract for the use of steam vessels, in order to carry on a 
communication between any towns or ports, and to take tolls in 
respect of such vessels, such tolls must be charged to all persons 
equally in respect of passengers carried in a like manner passing 
between the same places under like circumstances; and no differ¬ 
ence in the charges may be made in consequence of any person 
having or not having travelled on the railway, or being or not being 


(d) Denahy Main Colliery Co. v. Mai>chf$ter^ Sheffield, and Lineednthire Rail, 
Co. (1885), 11 App. Cas. 97. 

(r) Great Wettern Rail. Co. v. Sutton (1869), L. B. 4 H. L. 226. In this caw 
the company made higher charges to toe respondent, who was a carrier, than, 
they did to other customers, for the carriage of large i>arcei8 packed with a 
number of small parcels. Such packed parcels were alike for the purposes of 
carriage, and it was held that tne company committed a breach of the above- 
mentioned section by charging more to the carrier than r • general merohanta 
for the carriage of such parcels, irrespective of the naturS ol tlwir contents. 

(/) Denah/ Main Colliery Co. v. Mancheater, Sheffield, and LineUnahire Rail. 
Co., auvra. l!herefore where goods of the same description are carrial for A. and 
for B. between the same points, the same services being rendered, B. cannot be 
allowed a rebate on the nound merely that his goods are being sent abroad by 
sea, and it is desh-ed to develop this traffic. 

(jf) London and North Wt»Um Rail. Co. v, Knerahed {1618), 3 App. Cos. 1029. 
The resmndeut in this case was a brewer at Bui ton, which town was sei vcd by the 
Midland and the appellant railway companies. Other brewers in the town bad 
siding communication with the Midland, but not with the appellante' railwiiv; 
and, in order to compete with tho Midland for the custom of those brewers, tno 
appellants charged them nothing for cartage and gave them other advantages. 
'I%e respondent, however, who had no siding communication with aity railway, 
was charged for cartage by the appellants and not given the other auTaiitages, 
so that the rates cbaigra to him were higher than those charged to the 
favoured euatomera for the same wrvices. This was held to bo an inequality 
within the meM^ing of the statute. 

(A) Great Weatem Rail. Co. r. Sutton, aun^ ; London and North WetUm Rail. 
Co. V. Everalud, mtpra ; Denahy Main Coltiery Co. v. Manchtaer,^ Sheffield, and 
£4nceln$hire RaU. Co,, mpra. In sodi case, however, tl>e plaintiff must prove 
fWat some other person has in fact been charged a lower rate ; and it is not 
sti^Bkiait lor him merely to show that a lihrev rate is contained in tho rate¬ 
book {Taylor v. MetropciHan Rail. Co., [19061 2 K. B. 55). 

. («5. OrmuA V. QretU Northern Rail. Co. (tSM), 9 Each. 556, 
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Skot. 9 . about to travel on the railway. And where a through faro is charged 

Undue for conveyance by such vessel and the railway, thie i^ket issued to the 

Preference, passenger must show separately the charges for conveyance by the 
vessel and by the railway (k). 
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124. No railway or canal company may give any undue or 
unreasonable preference to any particular person or company or 
any particular description of traffic, in any respect whatever, nor 
may it subject any particular person or company or description 
of traffic to any undue or unreasonable prejudice in any respect 
whatever (Q. It is not preference, but undue preference, that is 
forbidden. Therefore th 6 mere fact that one customer of a railway 
company is given an advantage over another is no conclusive proof 
of undue preference, and it must always be a question of fact 
whether or not preference is undue (m). It is, however, a question 
of law whether there is, or is not, evidence proper to be considered 
in deciding the question of fact (n). 

If there is no good reason shown to the contrary, similar charges 
ought to be made for similar services (o); and vrhenever it is shown 
that any railway company charges one trader or class of traders, or 
the traders of one district, less for the same kind of goods, or for 
similar services, than it charges other traders or classes of traders, 
or the traders of another district, or where the company in any 
other way prefers any such trader or traders, the burdeu of proving 
that such preference is not undue preference lies on the company (p). 

It does not justify a preference to prove that the favoured 
customer threatened to promote another railway and so divert 
his traffic altogether ( 17 ), nor to show that the preference was given 
under an agreement made with the owners of the land taken for 
the railway (r). A preference of one trader over another which is 
held to be undue may be restrained by injunction (a). 


(^4-) Regulation of Rnilways Act, 1868 (31 & 32 Viet. c. 119), a, 16; aee 
fiotUhaea and hit of Wi^ht tSteam Ferry Co. v. London and South Weatem HaH. 
Co, (1876), 2 lly. & Ckn. Tr. Caa. 341. Bat where a company rone veMets 
between a port in the United Kin^om and a foreign port, although ffie EngUah 
law governs contracts made in England to carry to the foreign port, the lex 
loci coHtraetut governs contracts made at the foreign port to carry to England 
(Branley v. South Faetern Bail. Co. (1862), 12 0. B. (w. S.) 63). 

(0 Railway and Oanal Traffic Act, 1834 (17 & 18 Viot. c. 31), s. 2. This pro¬ 
vision applies to traffic by sea in any vess^ which a railway oompauy owns, 
charters, or works, or in which it procures goods to be earned (i^lway and 
Canal Traffic Act, 1888 (51 A 32 Yiot. 0. 23), s. 28). 

(m) Mtnerr. Lmtdon and Souih IFestern JRail. Vo. (1866), L,.E. 1 C. P. 388; 
Pmalry Main Colliery Co. v. Mancheater, Shefidd, and Lineolnakire ^il, Co. (1860), 
3 By. & Can. Tr. Cas. 426; Phippa v. London and North Weatem Sail, Co., 
[1802] 2 a B. 229. • 

(«) /Md.; Mhymney Iron Co., Ltd. v. Bhymney Bail. Go. (1888), 6 Ry. A Con. 

(«) Timm S ^ v. North Eaatet^i Bail. Co. (1901), 11 By. A C!an. TSr. Cias.'214. 
(p) BaRway and Oanal Traffic Act, 1888 (51A 32 Viot c. 23), & 27 (1). 

(f) Harria v. Cadeermouth and Workington SaB. Co. (1838), 1 By. vt Chm. T)r. 
CtbB.97. 

- (v) Biahtm Loeol .Board v. Lat^hirt and YoekAirt Bail; Co. (1893), 8 Bv. 
(paii. A Tr. Cas. 74. ' ' • . 

' (a) Bunaottu y. SaaUm Cbantie* Raff, Oo. (No. 1) (1837), 1 By. A Ckm. Tr.Cu, 
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TThere there are ciretiinetaiices whieh make the boat to the eom- 
psny of carrying for one less than the cost of carrying for #ie 
otbw» a railway company may cany for the former for a less 
earn than for the latter (b), provided that the difference in the 
charges is fairly proportionate to the difference in the coat of 
calling (c). 

where a company is subject to .competition by sea or. otherwise 
in its dealings with a certain place, it may be justifiable to charge 
less rates for that place than for a place to which there is no 
such competition (d). 

It is not necessarily undue preference for a company to make 
higher charges on one branch of its railway than it does for 
the same or greater distances on another branch (s). Every 
place, however, is presumed to be entitled to any advantage 
which its geographical position confers upon it; and to destroy the 
natural advantage which such place enjoys over another place 
without good reason by an arrangement of rates would be undue 
preference (/), 

Where two products are competitive, and the cost of carrying 
them is the same, it is undue preference to charge more for the 
carriage of one than for equal services rendered to the other (g). 

A trader has a right to receive from a railway company equal 
treatment with all other traders of the same kind, doing the same 
business, and supplying the same traffic; but where the circum¬ 
stances are different, and where one supplies traffic in much larger 
quantities than another, the company may make reasonable 
differences in its charges {h). And where a trader agrees with a 
company to supply large quantities of traffic, at regular times, or 
in full train loads, it is not undue preference to make lower charges 
to that trader than to others, provided the company is prepared 
to give the same terms to all who are willing to give the same 
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63. But for ft company to prefer a customer unduly is not ultra vire$, and 
therefore a shaieholuei- has no right to apply for an injunction against such 
preference (Anderson v. Midland Kail, Co., {^1902] 1 Ch. 309). 

{Vs Oitlade v. North Eastern Kail. Co. (No. 1) (1857), 1 By. & Can. Tr. Cae. 72. 
\cS Thompson y. London and North Western Kail. Co. (1876), 2 By. & Can. 
Tr. Cae. 115. Thus it would justify a difference to prove that tne go^s of A, 
had^ tp be hauled up a steep incline, while the go^ of B. were carried on Ihe 
level (Kelkdyke Coal Co. ▼. North British KaiL Co. (1875), 2 By. & Can. . r. 
Cae. 105). See also Netary Town Commissioners v. Great Northern Kail. Cu. 
(IrsimdS (1891), 7 By. &. Can. Tr. Cae. 184. 

(d) Noreman v. Gnat Eastern Bail. Co. (1875), 2 By. & Can. Tr. Cae. 202. 

(e) Coderham Kail. Co. y. Brighton and South Eastern Rail. Cos, (1856), I By. 
ft Can. TlT. Cae. 33; Jones y. Eastern Counties Kail. C'o. (1858), 1 By. & Can. Tr. 
Ofts* 

(/) itamome y. Eastern Counties Bail. Co. (No. 2) (1858), t By. ft Can. Tr. 
Oa^ 109; Kiehardson v. Midland Bail. Co. (1881). 4 By. ft Can. Tr. Cas. 1; 
Newry Town Oommiseionere y. Great Northern Kail.' Co. {Ireland), tuwai 
CarritJ^ergvm Barbour ComnUsslonere y. BK/ast and Northern CoutUiu Kail. Co. 
(1897), 10 By. ft Ckn. Tr. Cae. 74; Timm ft Son y. North'EasUm Kail. Co. 
(1901), 11 By. ft Chm. Tr. Cas. 214. ^ * 

(o') Nitshul and Lwnahagow Coal. Co, w, Caledonian HaK. Co, (1874), 3 By. ft 
Ohm Tr. Cae. SB • 

(A) L/ondon and North Wedera Kail, Co. V, fiveyshed (1878)| 3 App. Cae. 1029. 
fbe nqtsr(p), p. 75, 
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125. A company in its capacity of carrier to and from its 
stations must not prefer itself unduly to other carriers performing 
similar ^wrvicos for the public, or unduly prejudice such other 
carriers (1). It is undue preference of itself for a company, without 
good cause, to admit its own vans or those of its a^nts to its yards 
after the gates have been closed for the day to tlie vans of other 
carriers bringing goods for carriage {m). It is also undue prefer¬ 
ence to charge customers* a rate for carriage which includes the 
cost of collection and delivery, and to refuse to make a fair 
deduction from that rate to other carriers who collect and deliver 
themselves (a), or to collect and deliver free to the prejudice of such 
other carriers (o). 

A company may not give any undue preference to its own 
agents over other carriers who collect and deliver (p). Thus, where 


(i) Niehdson v. Great Western Rail. Co, (No. 1) (1858), 1 Rx. & Can. Tr. Cas. 
121; Oreenop v. t^outh Emtern Rail. Co. (1870). 2 Rv. & Can. Tr. Cas. 819; 
Rhjimney Trm Co., l.td. v. Rht/nwey Rail. (.'o. (1888), 6 Ry. & Can. Tr. Cas. 60; 
Mansion House Amoeiation on HailuHty Traffic v. London and South Western Rail. 
Co., [1895] 1 Q. R. 927; Hickhton Main Colliery Co., Ltd. v. Hull, Barnsley, and 
West Riding Junction Rail, and Bock Co. (1903). 12 Ry. & Gan. Tr. Cos. 63. 

(A) IHphioijs Casson Slate Co,, Ltd. v. Festiniog Rau. Co, (1874), 2 Ry. & Can. 
Tr. Cos. 73. Scoalso Daxendale v. Great ir«/cr» Rail. Co. (1858), 5 C, R. (x. 8.) 
809. 

(/) Palmer v, London, Brighton, and South Coast Rail. Co. (1871), L. R, 6 C. P. 
194 ; Parkinso'n y. Great Weetern Rail. Co. (1671), L. R. 6 0. P. 554. See Palmer 
y. London and South Western Bail, Co. (1866), L. R. 1 C. P. 593. 

(m) I‘almer y. London, Brighton, and South Coast Rail. Co., supra. In this case 
the defendant company had open^ receiving ofUces in various parts of London. 
At 6.30 p.m. it closed the gates of its goods yard against all Arsons bringing 
tratlio to be forwarded that night, but admitted its own vans bringing goods 
from the receiving offices up to a much later hour. It was held that the company 
had unduly preferred its own traffic, and that it would be restrained from 
creating a monopoly in their own favour to the prejudice of others. But the 
public couvonience, and the facilitating of traffic iu the interests of the public, will 
t>e taken into consideration iu deciding whether such preference is undue. Thus 
in Palmer y. London and South Western Rail. Co. (Na 2)(1892), 8 Ry. & Can. Tr. 
Cas. 53, iu somewhat similar circumstances, it was proved that the company’s 
vans wore admitted to the yard later than those of other carriers, unless the latter 
were 8U|)pUcd with a special pass. This pass a carrior arriving late could procure 
by showing that all his papers relating to the consignment of the goods wore in 
order. The company’s vans anived from the company’s receiving offices wi^ all 
^heir papers in oi-der, ao that there was little delay m dealing with fhe goods ; and 
it was heM that in such circumstances thei'e was no undue prejudice of the oarriers 
•xoludod. See also Gorton v. Great Western Rail. Co. (1859), 5 C. B. (k. 8.) 669. 

(») Garton v. Brisid and Ereter Rati. Co., supra. In Pick/oros, Ltd. y. 
London and North Resfmi Rail. Co, (1908), 98 L. T. 170, 0. A., it was held 
that when cartage is done by a trader, the railway company is bound to allow a 
rebate from a collection and delivery rate which it charge for cartage; 
bot this lebate need not he the shm wliich the caimpany would charge for 
oartage, after carrying to a station at station rate; the correct bans is to con¬ 
sider the cost Of the service rendered by the company, and the saving to the 
Company when the trader does his own carting. 

(o) Baxendale y. Greed Western Mil. Co., sttpra. 

(p) Baxendale y. JNertn Boom Rail, Co, (1857), 1 Ey. A Can. Tr. Chs. 180 
Jtttxendale v. Brietd and Boeder Rail, Co, (1862), 1 Ey. & Cto. Tr. Cas, 8^9, 
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goods are consigned to a place beyond tlio station of destination on *• 

a railway company’s system, and are addressed to the consignees Qj^ae 

to be forwarded by a certain named carrier, the company is Iwund freftlfepce. 
to hand the goods over to that carrier, and may not forward them 
by another carrier whom it employs as their agent, or deliver 
them by its own v&m{q). But a company is not bound to 
regard general orders given to it to deliver all goods addressed 
to certain consignees to a specified carrier (i); neither is it hound 
to give to all carriers the same facilities for dealing witli traific 
inside its stations as it gives to its own agents (s). 

A company is not giving undue preference by admitting to its Rxduition 
passenger stations the cabs of some proprietors and excluding 
others, provided no public inconvenience is caused (t). 

126. Where a company has power to fix through rates by eitlier Preference 
of two routes, one of which is all its owm, whereas the other is rogurd 
partly over the line of another company, it must not make such 

a diuerenco in the rates as to starve the other company and prefer 
itself (tt). And when a company controls two competing routes it 
ought to treat customers equally as far as is reasonable, and 
not unduly prefer one route, or without good reason give a worse 
service by one route than the other; but it may sond traffic which 
it controls by whichever route suits itself It is not necessarily 
giving undue preference when it disregards the instructions of the 
consignor as to which route it uses for liis goods, if the consignor 
is in no w.'iy prejudiced as to cost or oiborwiso (a). 

127. In deciding whether a lower charge or other difference in UonsWem- 
treatment does or does not amount to undue preference, the court or affecting 
the Commissioners may, so far as they think reasonable, in addition 

to other considerations affecting the case, lake into consideration preference 
whether such preference is necessary in order to secure the traffic 
in question in the interests of the public, and whuthor the inequality 
cannot be removed (6). 
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(q) Ford ik Co. y. London and North \Vf/ilrrn /tail. Co. (1890), 7 Ry. & Van. Tr. 
Caa. Ill; FuMioumey. (ireat Hotdhtm and Western Hail. Co, {Maud) (liS7A), 
2 Rt. & Can. Tr. Oas. 224. 

(i^ John WaUie <fe Sana v. Great Northei-n Hail. 0». {Irdanil) (lOOIj), 12 Ry ft 
Can. Tr. Cas. 38. 

(<} Pic^ford & Co. T. Caledonian Rail. Co. (180C), 1 Ry. & Can. Tr. Can. 2A2. 
(t) Ex parto Painter (1857), 2 0. B. (k. 8 .) 702; lieadeU v. Eastern Countm Jtail. 
Co. 0857), 2 C. B. (ir. s.)509. 8ee, i^nerally, as to cabs, title Stuket TsAPPia 
(/<) City of Dublin Steam Packet Co. v. London and North ]Ye$tem Had. Co. 
(1^1), 4 By. ft Can. Tr. Oas. 10. 

(«) Londonderry Port and Uarlour Commiaeionere v. Great Northern Hail. Co, 
{Irdand) (1887), 6 Ry. ft Can. Tr. (Jas. 282 i Ayrahire and IVujtotiahire Rail. C’a, 
y. Glaagow and South Weotem JtaU. Co. (1888), 6 Ry. ft Can. Tr. Cob. 26. 

(a) Donald y. North Eastern Hail. Go. (18§8), 6 By. ft Can. Tr. Cae. 63. 

(5) Railway and Canal Traffic Act, 1888 (51 ft 52 Viet. c. 2i), a. 27 (2). This 
is only an empowering section, and it leaves still to be taken into account by 
the Conunissionen everything which w«s to be token into account bcitnw this 
Act was passed (Fhippa v. London and Norfli Western Hail. Go. [Ib02j 2 Q. B. 
229, per fjord Hbrscuell, at p. 24.3). **The public " eignifim any considerable 
portion of the popuktidn not being the parties or their smuits {Caatla Steam 
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It is the interests of the public of the district affected that atd 
chiefly to be considered ; and so, if it is necessary for a railway 
company to give a preference to one place over another, in order 
to secure for the inhabitants of a third place the benefit of 
supplied from both the other places, such preference may be justi¬ 
fied (c). Thus it may be undue preference for a company to deliver at 
a private siding for one trader and to refuse to do so in similar circum¬ 
stances for another trader (d); but it may be reasonable to deliver 
goods of a certain description at a certain station only for the cor¬ 
poration of a town, where such a course is for the benefit of the public 
of the town, and it would Jbe inconvenient to the general trafiic of 
the company to give the same advantage to all {e). 

It is not, however, the interests of the public alone which are 
to be considered ; the legitimate interests of the company and 
the necessity of meeting competition are also to bo considered. 
Hence the Commissioners may consider not only the question 
whether the public interest requires the maintenance of the 
lower of two charges, bat also whether the higher charges can 
be reduced without unfair interference with the interests of the 
company (/). 

Where one trader is charged lower rates than another, the Com¬ 
missioners may consider whether the former has access to a com¬ 
peting railway to which the other has no access; and if such is 
the fact, the preference may be justified {g). 

It may not be undue preference to charge lower rates to a certain 
place for goods intended for shipment from that place than for 
other goods carried to the same place when the reduced charges are 
necessary to secure the traffic in the public interest Qi). In such 
circumstances there is no competition between the goods intended 
for shipment and the other goods, and no question of undue 
preference can properly arise (t). 

128. No railway company, however, is allowed to make, nor can 
the court or the Commissioners sanction, any difference in the 
charges made for, or in the treatment of, home and foreign mer¬ 
chandise in respect of the same or similar services (A;). If the 
company can prove facts which would justify a preference if the 
goods were home goods, it can rely on those facts in the ease of 
foreign goods; but no weight can be given to anything necessarily 


(e) Limrfoot Com Tradrr^ Ataociaiion r, Ortai Weatem Rail. Co. (1892), 8 
Sv. ft Can. Tr. Oas. 114. 

(d} Qirardtd, Flinn ft Co. v. Midland Rail. Co. (No. 2) (1885), 5 Ry. ft Can. 
Tr. Caa. 80. 

(e) ZaM V. ZaneatAira and Yorhahirt Rail. Co. (1874), 1 By. ft Can. Cos. 
352. 


(/) Zivarpoii Corn Tradtra* ftaMcnlton t. London and North fFatem Rail. Co., 
[1891] I Q, B. 120. 

(o) RhimM i. Londonand North Western Rail, Co., [1892] 2 Q..S. 229. 

;(k) Sp^a ft Sakera, ltd. v. Taff VaU Rail. Co. (190^ 12 By. ft Om. Tr. 
dao. 70. . c 

(O Lancaakire Patent Co. v. London North WeatemRaal. 0^(1904), 
M By. ft Can. Tr. Cos. 77. 

(ft) Railway and Caifti ^ffic Act, 1888 (51 ft 52 YicL c. 25), a. 27. * 
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peculiar to foreign goods as snefa over home goods (I). Thus, 
although in the case of home traffic it is a reeognised principle Qli^e 
that the charges for a long transit are less in proportion to distance 
than for a short transit, where goods have come from a foreign 
country, and are forwarded by railway in the United Kingdom, 
the part of the transit within the United Kingdom is not to be 
considered as part of a through route, for the purpose of fixing 
rates (m). 

It is also within the powers of the Commissioners to direct that Lower oiitirgt 
in respect of similar services rendered, in regard to goods of like 
description and quantity, no higher change shall be made for a less 
distance than for a grater distance on the same line (n). 

129. In fixing the rates to be charged for the carriage of goods Gronptag 
from and to any place on their line, a railway company is entitled *’**®*j*“ 
to group together any number of places in the same district, ““® 
although situated at various distances from any point of destination 
or departure, and to charge uniform rales to and from all such 
places from or to any such point (o). Places must not be so grouped 
\?here the distances are unreasonable, or so as to create any undue 
preference of the nearer places ( 2 >). But commercial conveni¬ 
ence will be taken into account in considering each grouping, and 
such convenience may justify a diilereuce which otherwise might 
be undue ( 9 ). 

A railway company may apply to the Commissioners for their AppUmtion 
decision as to whether any proposed or existing group rate does or ‘ioBmin- 
does not create an undue preference (r); but the approval by the 
Commissioners of any such rate does not prevent the company from , ‘ 

subsequently dissolving the group and forming fresh groups (»). 


(i) Mansion House Association on Railway Traffic v. London and South 
Western Rail. Co., [189ii][ 1 Q. B. 927. In this case a .complaint was made of 
undue preforence of foreign over home produce, in the oarr; age by the respondent 
company of goods from ^uthamptou Docks to London. The foreign good^, 
however, wwe delivered to the company in large ouantitieB in full truck-loads, 
and padeed in sudi a manner aa to take up very little space in proportion to 
Iheir weight; and the trains carrying the goods were run through to Loudon 
without stopping. Home produce of the same sort, on the contrary, was 
dcUvered to the company in small and ill-packed qiumtities, and had to be 
pi^ed up at numerous stations. There was therefore a very great economy m 
casing the foreign goods, though this economy had notk^g whatever to do 
with the fact that they were form^. It was held that, if the facts would have 
justified the difference in the chargee if the goods in both cases had been home 
goods, the nulway company were not debarred from relying on these facts 
merely because the goods pmerred were foreign goods. 

‘ (m) Ihid. 

V) Bailway and Canal Traffic Act, 1888 (51 A 52 Viet. 0. 25), a 27 (.;)• 
o)/Wa., B. 29(1). 

;p) IMd., s. 29(2). The grouping of such places is not contrary to a 99 
of UM Badways Cwuaes OanaoJidation Act, 1845 (8 Viet c. 20); see ^ 74, mU. 
See JDenaby Main VoUiery Co. v. Manchester, Sheffield, and Livi^nchire Rad. Co. 

am), U App. Cas. 97. „ „ ^ * 

(q) Horth Lonsdale Iron and Steel Cb., Ltd. v. Furness Rad, 0o, (1891), 7 By. 
A Gan. fb. Gas. 148. ' 

(v) Bnilway and Qsnal Traffic Act, 1888 *51 A 52 Viet Q.*i6), a 29 (3). 

. M MiUom andAskA SematiU Iron Co. v. Furness HaR. (1906), 12 By. 
VM. Tr. (kia 1. 
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130. Where undue preference is alleged with regard to passengers, 
the question is one of fact; and if the same preference is given to 
nil passengers in a like position towards the company as regards 
business, the presumption is in favour of the preference being 
justifiable (t). And where a company issues season tickets at low 
faros subject to certain reasonable conditions, it is justified in 
refusing to grant such tickets to iiersons who refuse to comply with 
those cr)nditions (n). 

WbertJ a railway company has unduly prejudiced any person 
within the meaning of the above provisions (a), such person has no 
right to recover damages /rom the company in an action for such 
])r(qudice, or to set ofT such damages against a claim in an action 
by tlio company for charges {h). But where a complaint of undue 
})referenco is made to the Commissioners, they have power to award 
tile complainant such damages as they hnd him to have sustained, 
\vhi(5h damages are to be in complete satisfaction of all over¬ 
charges, and of every claim arising out of the complaint. No such 
damages, however, can be awarded unless the party aggrieved has 
made complaint to the Commissioners within one year from the 
discovery by him of the matter complained of (c). 

Where any complaint of undue preference is made, no damages 
can be awarded if the rates objected to were duly published, while 
in operation, in the rate-books of the company (tf), unless and 
initil the complainant lias given the company a w'ritteu notice 
requiring it to remedy the matter of his complaint, and the 
company has failed within a reasonable time to do 80 (c). No 
formal notice is required; a letter making complaint and objecting 
to pay is sufficient (/). 


(0 Tliua, where the respondent company gave choap season tickets to pas- 
songers who wero customers of the company, and did a certain large amount of 
lti.'hint'8s with thorn, t])i.s was held to be no undue preference (Tuvertieaa Chamlyr 
of Vommercf v. /Jifffiiand Hail. Vo. (1901), 11 Ry. & Can. Tr. Cas. 218). 

(«) Morriaim v. M/aat and County Down Hail. (1904), 12 Ry. & Con. Tr. (?as. 
00 . 


(d) See note (/), p. 70, ante. 

\b) J.aucaahirt and Yorkahire Hail. Co. v, Qrttnwood (1688), 21 Q. B. D. 21iJ; 
Ithymuey Hail. Co. v. Hhymney Trmt Co. (1890), 26 Q. B. D, 146. On the other 
hand, un overcharge under s. 90 of the Railways Clauses Consolidation Act, 
18-lu(8 VicL c. 20)—^the "equality clause ”—may be recovered (see note (A), 
p. 75, antt). See the disottssion on this subject in Phiftpa y. London and JYorih 
MVslern Rail. Co., [1892] 2 Q. B. 229,240. also Charrinyton, Sella, Dale dt Co. 
V. Midmd Hail. Co. (IWl). 11 By, & Can. Tr. Cas. 222; Denaby Main GoUiery 
Co. V. Mandteater, Sheffield, and Lintoltahire. Hail. Co, (1885), 11 App. 
Cas. 97. 

(c) Railway and Canal Traffic Act, 18P8 (61 & 62 Tiot. c. 25), s. 12. For fonn 
of ooumli^mt claiming damages, see Encyclopaedia of Forms, Vol. lU., p. 187. 

(d) These aro the books which every railway and canal company is obliged 
to keep at each station or wharf, under the protons of s. 14 of ti^e Regulation 
of Railways Act, *1873 (36 & 37 Viet c. 48); see p. 86, poet. A notice, on the 
flyleaf of such a hook, mat a certain rebate will be tdlowed on cortiun goods to 

r reons agreeing to certain terms is not a suflident publication (Daldtf dt Co. 
Midland Hail. Co. (1900), 10 Rj-.cA Can. Tr. Cas. 303). 

(e) Railway and Canal ^ffic Act, 1888 (61 &’62 Viet. c. 25), s. 13. 

(/) Sfteffield Coal Co., Ltd. v. London and North Weatem Rati. Co. [1997), 10 
Ry. & Tr. Cue. 2^. ^ ^ 
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131. Provisions have been made by the special Acts o! most rail- lUttea 
wny companies limiting the rates which any company can charge for 
the cjurriage of goods; bat in the year 1888 it was enacted (g) that, ol 

notwithstanding any provision in any general or special Act, every auimnm 
railw^ company snould submit to the Board of Trade a revised ntea. 
classification of merchandise traffic, and a revised schedule of 
niaximum rates applicable thereto, which the company proposed to 
charge, and should state therein the nature and amount of all 
terminal charges proposed in respect of each class of traffic, and 
the circumstances under wffiich such terminal charges were to be 
made; and it was provided that terminal charges were to be fixed 
having regard only to the expenditure reasonably necessary for pro¬ 
viding the accommodation for which the charges were made, 
irrespective of the outlay actually incurred. These classifications 
and schedules were considered and, after disputed matters had 
been settled in the manner provided, were embodied in provisional 
orders and confirmed by Acts of Parliament (h). 


132. Under these Acts the maximum rate for conveyance is W'hnfc aerriceB 
the maximum rate which the company may charge for the con- included 
veyance of merchandise by merchandise train, including the retST* ”***** 
provision of trucks and locomotive power; but the company is not 

to be required to provide trucks for the carriage of certain very 
bulky descriptions of merchandise (as coal), nor for certain articles 
which are likely to injure its trucks (as creosote). With regard 
to such things, the maximum cost of conveyance does not include 
the provision of trucks, while in the case of other goods, if the 
company does not provide trucks, the rate authorised 4 to be 
reduced as provided (i). 

133. In addition, a company may make terminal charges for TerminHi 
station accommodation, and for services rendered in loading, 
unloading, covering, or uncovering, up to the maximum charges 
mentioned, the charges for services to include all charges for labour, 
machinery, plant, stores, and sheets; provided that where mer¬ 
chandise carried in a separate truck is loaded or unloaded elsewhere 

than in a shed‘or building of the company, the trader has a right 
to perform such services himself on requesting the company to 
allow him so to do, and the company has no right to charge for 
services where such request is made and unreasonably refused (*). 

134. The company may charge a reasonable sum in addition to Additfnniii 
the maximum rates where, at the request of a trader, it renders 
services at, or in connection with, a siding not belonging to the ‘ 
company; where it collects or delivers goods outside the terminal 
station; where it weighs merchandise ; where trucks are detained 


(a) Bailway and Oaool TraflSo Act, 1888 (51 A 62 Yict. c. 25), s. 24. 

(A) See London and North WMteim Bauway Company (fiatee and Char^} 
Order Confirmation Act, 1891 (54 A 55 YUst^o, ccxxL), sad sumlar Acts reUtisg 
to other companies. 

• (0 im, S^ed.. danse 2. 

(A) IW., Bdud., dansei 3 sad 4. 
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saoT.4. or accommodation occupied by the trader beyond a reasonable 
Maximam time; where it loads or unloads, covers or uncovers, goods of cer^n 
Rates. descriptions; where coal drops are used; and where^ it pro^dM 
accommodation at a waterside wharf, and renders services there in 
loading or unloading into vessels or barges ; provided that no 
special charge for any of these matters is otherwise prescribed by 
Act of Parliament. Any difference arising as to the charges for 
these services is to be determined by an arbitrator appointed by 
the Board of Trade at the instance of either party (0. 


Demurracc. 


Rent for 
■idinga etc. 


Muimtim 
rates apply 
to goods 
traiitB ouly. 


135. Where merchandise is carried in trucks not belonging to 
the company, the trader ie entitled to recover from the company a 
reasonable sum by way of demurrage for detention of his tracks 
beyond a reasonable time (m). What is a reasonable time is a 
question of fact; but if the time during which a truck is detained 
is largely in excess of the average time, the onus is on the company 
to show that the time of detention was not unreasonable (n). It is 
not only in respect of detention before or after the transit that the 
trader has a claim: he is entitled to take into account the whole 
period, from the time when the companv accepted the trucks to the 
time when they were actually returned (o). 

136. In addition to the authorised charges, a company is entitled 
to demand rent, or other payments, for sidings or accommodation 
provided by it for the private use of traders, and not required by 
the company for general purposes of traffic (p). 

137. The specified rates and charges only apply to goods carried 
by merchandise trains; they have no application to carriage by 


(A Loodon and North Western Railway Company (Bates and Charges) Order 
Confirmation Act. 1891 (54 & 55 Viet. o. ooxxi.), Sched., clause 3. As to what 
are reasonable sums, see MitUand J^ail. Co. v. Black (1899), 10 By. & Gan. Tr. 
Cas. 142. Where a company brought an action for services under this section, 
the defendants objected to the jurisdiction of the court on the ground that the 

a uestion could only be determined by an arbitrator; but it was held that, as no 
ifferenee had arisen between the parties before action, the court, and not au 
arbitrator, had jurisdiction (London and l^orth Wetiern and Great TTes/em Joint 
JtaU, Coe. T. J. if. BilUngton, Ltd., [1899] A. 0.79). But where a diffeience has 
arisen before action, the court has no jurisdiction, and an arbitrator appointed 
as provided can alone determine the mattera in difference (London and Norik 
Webern JlaU. Co. r. Dondlan, [1898] 2 Q. B. 7). Such arbitmtor has sole jurist 
diction to determine not only the leasonableness of charges for detention, but 
also any incidental question such as the reasonableness of me time during which 
trucks were detained {Midland Bail. v. Loeeby Camley, [1899] A. C. 1S8). 

(m) Sm Tiondon and North Western Railway Company (Bates and Charges) 
Order Confirmation Act, 1891 (54 & 66 Viet. o. ocxxi.), ^hed., clause 6. Any 
difference arising under this section also is to be determined by an arbitrater 
appointed by the Board of Trade. Where a truck was detained, and tiie trader 
SUM for damages in that he had to hiiu another truck to take the place of the 
one detamsd, it vw held that this was a claim for demurrage, that a “ difference “ 
hod arisen within the section, and that such difference could be determined 
only by an arMtmtor appointed finder the Act, and not in a court of law 
(Great WMera BdU. Co. v. PkitUpa d Co.j Idd., [1908] A. C. 10^ 

(tt) (Aarrinaton, SeBtt Jkdo A Co. y, London and North Wet^m Bail, Co.. 
n^] 2 K. B. 4S7. 

' iff) Ibid. ' • 

(London and North Western Railway Company (Bates sad Charges} Orto 
Ooimnnition Act, 1891 (54 A 55 Yiot. e. oomdOf Sched., clause ?• , » 
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pasMDger irains; and no oompanj is obliged to carry merohandise 
by passenger train, or other similar service, except perishableB* lor Xntmiisi 
which special rates are provided (q). A company has, however, Mtie* 
power to carry merchandise by passenger train; and if it does so, it 
can make any reasonable contract for carriage it chooses <r). 

For carriage of exceptional goods (snob as articles of unusual size CbAige tw 
or weight, wild beasts, dangerous goo^s, or bullion), and also for any woopHos** 
accommodation or services rendered by a railway company at the 
desire of a trader, in respect of which no provisions are made by statute, 
the company may charge such reasonable sum as it thinks fit(«). 

The authorised maximum rates for cafriage, which vary inversely AppUeatkia 
with the length of transit, apply only to the company’s own lines; “h 
and where goods are carried on a through route, the poi*tion of the 
transit which is over the other compan^u line is to be regarded as 
a separate journey, for which the maximum rate is that authorised 
by that other company’s Act, irrespective of the distance already 
carried by the contracting company (t). 

With regard to very short transits, when merchandise is conveyed 
an entire distance, and this does not exceed a certain specitied dis¬ 
tance (which varies according to whether terminals are payable at 
both ends, or only at one or at neither end), the company may 
charge as for the specified distance; but in reckoning such short 
distances, the railway of the contracting company, and that of any 
other company over which it actually hauls the goods, are to l>e 
considered as one railway (»)• 

138. Every railway and canal company is obliged to keep at each 
station or wharf books showing every rate for the time being charged 
for goods traffic from that station or wharf to any place to which 
it b^ks; and every such book must be open to the inspection of 
any person, without charge, at any reasonable hour (w). The Com¬ 
missioners have power on the application of any person interested (n) 
to order any company to distinguish in such book how much of each 
rate is for the conveyance of traffic, for the bse of vehicles, or for 

(j) London and North Western Eailway Company (Bates and Charge^ Order 
Confirmation Act, 1^1 (54 & 55 Viet. c. ccxxi.J, Hched., clause 27, and Part V. 

■ (r) Stone Co, v. Midland Bail. Co., (19043 1 K. B. 669. 

4 «) See London and North Western lUdlway Company (Hates and Charges) 

Order Confirmation Act, 1891 (54 & 55 Viet. c. ccuL), Sebed., Part IV. Keeping 
wagons on sidings to wait order'' is an exceptional accommodation within the 

J rovision; but uie gnestion what is a reasonable charm is for the jury; see 
fultand Bail. Co, v. Myere Bote <9 C%>., ifd., [1908] 2 K. B. 356. See also L^mthn 
and North Weetem Bait. Go. r. Orooie <fe Co, (1904), 20 T. L. B. 506. 

(f) Great Jfeeiem Bail. Co. v. Caotodl A Bmoden, Ltd., [1904] 2 K. B. 60H. 

<u) London and Nortii Westom Bailway Oompanv (Bates and Charges) 

Order Confirmation Act, 1891 (M & 55 Viet. o. ccxxi.J, Sched., olaiise 11. If 
the goods are hauled by the other oodipany over its line, the two railways are 
not fo be considered as one {Lemeathirt and Chethire Coal Ataoriatum v. Lfmdon 
and North Weetem BaU. Go., £1907} 2 K. B. 902). 

(to) B«gnla^n of Bailtntys Act; 1878 (36 A 37 Viot. c. 48), s. 14. 

(a) "nawm interested" mayliiohHSe others than those actually paying a 
rate; e.g., the woi^ include a^cgie jfAybog a competitiTe Tfd»\PeleaU (SjoI and 
Jeon Co. V. London and North Weetem Sedi^Go, (1889), 23 Q. B. O. 53^, But a 
peiwtt applying mustjhave a hand Me iatorast, and if no reasonable cause of 
obmpliumisshoim, an order will be refoeed {Tomlineon v. London and North 
Cb.fl890), 7By.AaMulk‘.(5*-.22> ’ 
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locomotivd power, and how mneh is lor other expenses, the nature 
and details of which must be specified (6). 

The book, tables, and other documents containing the olassifi' 
cation of merchandise must also, in the same way, be open to 
inspection at every station at which merchandise is received for 
conveyance; and where merchandise is received at some place 
which is not a station, such books, tables, and documents must 
be open to inspection at the nearest station \e). 

139. On the application of any person interested in the carriage 
of any merchandise which has been, or is intended to be, carried 
over the railway of any company, the company must render an 
account, in which the charge made or claimed by the company for 
the carriage of such merchandise is divided, and the charge for 
conveyance over the railway is distinguished from terminal charges 
and dock charges, and if any terminal or dock charge is included, 
the nature and detail of such charge must be specified (c). 

Where the total charge made by a company is less than the 
maximum which it may charge for conveyance, and the company 
makes no terminal charges, and states in its account that it 
makes no such charges, it has delivered a sufficient account to 
satisfy the obligation upon it (d). 

140. Where a railway company carries merchandise partly by sea 
and partly by land, all the above-mentioned books, tables, and docu¬ 
ments kept by the company at any port in the United Kingdom 
used by it must, besides the rates charged for the sea traffic, 
show what proportion of any through rate is appropriated to the 
conveyance by sea («). 

141. If traffic is received or delivered by a railway company at 
any place other than a station (/), the company must keep at its 
nearest station books showing every rate for the carriage of mer¬ 
chandise from that place to any place to which it books, including 
any rates charged under any special contract, and giving the distances 
to every such place (p). 

142. Any person who is the owner of, or who has the care of, 
any carriage or goods passing upon a railway, must on demand give 

. (h) Kegulation of Railways Act, lli7» (36 & 37 Viet. c. 48), s. 14. Where 
such an order is made, the company is bound to specify the charge made by 
it in respect of each and every service included in the rate other ^an 
conveyanco {Pick/itrdt, Lid. v. London and North IVvatem liaif. Co., 119031 I 
K. R. 753^. ^ ^ 

(c) Railway and Canal Traffic Act. 1888 (31 & 62 Viet. o. 23), a. 33, Provi¬ 
sions are also mode that companies shall keep for sale copies of elassificatione. 

(d) New Unioti Mills Co. y. Great WfaferM /tail. Co., [1896] 2 Q. B. 290. 

(e) Railway and Canal Traffic Act, 18W (51 & 52 Viet. c. 23). s. 33 (3). 

(/) J.ft, a station within tho meaning of s. 14 of the Regulation of Railways 
Act, 1878 (86 * 37 Viet, a 48), which is any place from which a rate is ohaiged 
and which is acoeqpible to tho puhho (Harbome Hail. Co, r. London and N^h 
gki/em HaU, Go. (1873), 2 By. St Can. Tr. Cos. 168). A late-bo^ relating to a 
place not a station is not kept under the Act of 1873. There is no power in the 
Oommwioners to order a rate in suth book to he dissected into its component 
p^iTo^insm y. Lotidon and NoHh Western HaS. Co. (1890), 7 By. & Gan. 

(ff) BaUway and Cana! Ttafflo Act, 1888 (31 4 38 Viet.,o. 23)„i. 34. • 
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to the proper officer of the company an exact account in wri^ng, 
signed by him, of the number or quantity of goods conveyed by any 
such carriage; and if the goods conveyed by any such carriage or 
brought for conveyance be liable to the payment of different tolls, 
he is to specify the number or quantity liable to each toll. Failure 
to give such account, or giving a false account, 'With intent to avoid 
the payment of any toll, is an offence for which a penalty is 
incurred {h). 

Where a person brings goods to a station to be carried by 
railway, and delivers to the servant of the company consignment 
notes in which the goods are falsely described, with the object of 
procuring the carriage of the goods at a lower rate than their 
nature entitles the company to demand, such person is guilty of 
this offence (i). 

Sect. 6. —Rebates on Sidings Rates, 

143. Whenever merchandise is received or delivered by a railway 
company at a siding or branch railway not belonging to the com¬ 
pany (A), and a dispute arises between the company and the con¬ 
signor or consignee as to any allowance or rebate to be made from 
the rates charged on the ground that the company do not provide 
station accommodation or perform terminal services, the Commis¬ 
sioners have jurisdiction to hear and determine such dispute (Q. 

Where a trader requires no accommodation or services at his 
private siding, it does not necessarily follow that he is entitled to any 
rebate, for on many grounds the siding may be a great expense to the 
railway compaiiy, and each case must depend on its own facts (m). 

Proof that a trader is the owner of sidings from which traffic is 
sent, and that the company renders him no terminal services and 
afford him no station accommodation, and that be has been charged 
a rate, is not sufficient to establish a primd facie case that the rate 
includes a charge for station accommodation,, oi terminal services. 


(7() Bailwajs Clauses Consolidation Act, 1845 (8 Yiot. c. 20), ss. 98, 09. 

(?j Barr, Moering Oo. v. Jjondm and North Western Bait. Oo., [1906] 3 
E. u. 113. In this case no express denuind had been made by the company 
for an account of the goods, but the consignee woe well aware ttom the cxiurse 
of business that the company would only roceive the goods with consignment 
notes giving particulars. It was held that, whether or not it was necessary in the 
oiivumstances to prove a demand, there was evidence of a demand having been 
made. Whether or not particular goods come within a certain class in a com¬ 
pany’s books is a question for a court of law ; see Garrmlly and Jrfftry Manu- 
faxiwrvng Co. v. Midland Rad. Co. (1897], 14 T. L. E. 84. 

(k) It is not necessary, in the application of this provision, to inqmre whether 
the company is the legal owner or has the freehold of tho siding. The 
question is whethw or not the company has the possession, use, and control 
of the siding {Huntington r. Lancaehiiyt and Torkehire Bail. Co. (1901). 11 By. 
& Can. Tr. Cm. 237); see also PidaxJc & Co. v. Manchater, Sheffield, and 
Lincolmhvre Rail. Co. (1895), 0 By. & Can. Tr. Cas. 45, and GirardtA & Co. v. 
Greed Eadem Rail. Co, (1900), 11 By. & Can. Tr. Oas. 244. 

(f) BaUway and Canal Traffic Act, 1894 (57 A 68 Viet* e. 64), s. 4. This 
provision hM no application to a siding entirely off the railway company’s 
system IWaUon, Todd Jt Co. v. Midland Rail. Go. (1896], 9 By. dtOan. Tr. Oas. 90). 
For i^pl^tion to Commissioners to deteimine a dispute m tc an aUowauce 
or rebate, see Enoyddpssdia of Forms, Vol. III., p. 194. 

(m) QHiitrap, Earp Jb Oo. r. Great Northern RaU, Oo. (tflOl), 11 By. A Cam 

Tr, Cm. ' 
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or tkat the tlrader is eiititled to a rebate; he xttust ib every d&sa 
give positive evidence ol an overcharge (tt). But where a comply 
renders services and provides accommodation, a pr^omption arises 
that the rate charge includes a charge for such services and 
accommodation; and where it is proved that for similar traffic, over 
a similar route, in similar circnmstancesi another trader, who 
receives no snch services or accommodation, is charged the same 
rate, the presumption arises that this second trader is entitled to a 
rebate (o). 

144. Traders are entitled to a rebate in proportion to the extent 
to which the company does* not provide accommodation, or render 
services. Hence, if the company performs some services, the traders 
may have a right to some rebate (p). And where the corporation 
of a city had coal delivered to it by a railway company partly 
at a siding belonging to the company and partly at a siding 
belonging to the corporation, but the rates charged were the same 
in each case, it was held that a primd fade case for a rebate was 
established, but that the company might set off, against such rebate, 
the performance of services at the corporation’s sidings, for which 
it was entitled to charge (q). 

145. Where a company includes in its rate a charge for services 
at a private siding, it is not a condition precedent to the legality of 
such a charge that its reasonableness should be determined by 
arbitration. The Commissioners may determine whether sucli 
charge is reasonable, and their determination is one of fact, against 
which there is no appeal (?*)• 

Where a rebate is granted, it runs as from the date of the 
application to the Commissioners unless otherwise ordered («). 

146. Where traders have made a contract with a company for a 
through rate on certain special terms, and it is a term of the contract 
that there shall be no rebate, such traders have no right to claim 
a rebate {t). And where traders and a company, with knowledge of 
impending legislation, made an agreement in 1891 as to payment 
for certain services and accommodation at sidings, it was held that, 
such agreement not being incompatible with the Act (a), the traders 
were bound by their agreement {b). 


fn) Soft Union t. North Staffordakire RaU, Oo„ [18961 2 Q. B. 43o. 

(o) Tennant it Co. ▼. Cdtedenian Ra/U. Co. (1898), 10 Hy. & Can. Tr. Cas. 194 ; 
Vtcker$,. 80 M Jk Maxim, Ltd, y. Midland Rail. Co. (1902), 11 By. & Cau. Tr. Caa. 
249. 

(p) PidttoA A Co. V. Manchester, Sheffidd, and Lincolnshire Rail. Co. (189d), 
9 4b Oen, Tr. Caa. 45. 

fo) Birmingham Corporation v. Midland Rail. Co. (1896), 9 By. & Cba. Tr. Caa. 
1«5. 

(r) Cowan A Sons t. North Briiish Rail. Co. (1901), 11 By. A Can. Caa. 271. 
(a) ORefrap, Earp A Co. w. ’Oreat Nwthem Rail. Co. (1901), 11 By. A Can. 
1^. Caa. 265L An to the a4M!OinmodB(ion and sanrieea for which station -wd 
terminal aartkea at aidings aiv chargeable, aee alao Forhoav v. QJne Vallat md 
Halstead RaU. Co. (1809); 10 By. A jCaa. Tr. Caa. 211. 
m Watmm, Todd A Co. y. JtiA^Rail. Go. (1896). 9 By. A Can. TV. Cha. 90. 
(a) Baihray and Canal Traffic Aot, 1894 (57 A 88 Viot. c. 54). a. 4. 

(M Crompton A tV. yi.*Lanmshite and Yorkshire RaU. Cp. (1902), 11 Ry^ A Chm 
Tr. Ciia. 285. 
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8bct. 6.— Inerta»e of ^aies. 

147. When a railway company intends to increase any rate or 
charge published in the books it is required to keep(e), it 
must give (in manner prescribed by the Board of Trade) at least 
fourteen days’ notice of such intended increase, stating in such 
notice the date on which the alteration is to take effect; otherwise 
no such increase has any effect (d). 

148. Where a railway company, either alone or jointly with any 
other railway company or companies, since December 81, 1892, 
directly or indirectly (e) increases any sate or charge, then, if any 
complaint is made that such rate or charge is unreasonable, it lies 
upon the company to prove that the increase is reasonable, and for 
that purpose it is not sufiScient to show that the raite and charge 
is less than any maximum authorised by Parliament (/). 

The Commissioners have jurisdiction to hear and determine any 
complaint with regard to such increase, but not until the complaint 
has first been made to, and considered by, the Board of Trade (ff). 

Where a company increases its charges for cartage, and a corn- 
plaint is made that such increase is unreasonable, the complaint 
is one which the Commissioners have jurisdiction to hear and 
determine (h). 

Formerly there was a presumption that rates below the maximum 
for their class were reasonable. This is no longer the case, and 
rates raised since the date mentioned must stand the test of whether 
or not they are reasonable according to existing circumstances (i). 

The rates and charges as they existed before 1898 are presume 

i c) See p, 85, ante. 

cf) Baifway and Canal Traffic Act, 1888 (51 & 52 Viet c. 25), e. 33 (6). 
e) For an example of an indirect increase, see Jliehett, iimilh <& Co. v. Midland 
Bail. Co., [189ej 1 Q. B. 260. 

(/) Bailway and Canal Traffic Act, 1894 (57 & 58 Vici. e. 54), s. 1 (1). For 
form of complaint as to unreasonable increase of rates, see Eucyclopeedia of 
Forme, Vol. 111., p. 192. 

(j) Bailway and Canal Traffic Act, 1894 (57 & 68 Viet. c. 64), s. 1 (3), 
considered under the provisions of s. 31 of the Bailway and Canu Traffic Act, 
1888 (51 & 52 Viet c. 25). * 

'{A) Mansion House Association m Jtailway Trajic v. London and Norik 
West^ Bail. Co., [189611 Q. B. 273. In this case it was argued that, as by tJie 
8<^edule, clause 5, of the company's Provisional Order Confirmation Act, the 
reasonableness of cartage charges was to be determined by an arbitratni 
appointed bv the Board of Trade (see p. 84, ante), the Comminioners had no 
jurisdiction. But it was held that, as the complaint was as to the increase 
of a obai^, the Oomnusrioners had jurisdiction. 

(*) Rmett, SmitA Jk Co. y. Midland Bail. Co., supra. If rates have been 
lowered since 1892, and subsequently raised again, but not so as to be in excess 
of those in force at the end of 1892, the company can be called upon to justify 
the increase {North StaffordsAire CoUiery Owners' Association v. North Stafford- 
shire BsU. Co., [1907] 2 K. B. 191,0. A.), 8o held by OozENS-HAKuy, M.R., and 
IfoUi/TON, L.J. (KjsknBDT, hjJ., dissentiifg), overmling Bi^ihak, 3., and the 
Bailway Commissioners, ihe poini thMefore is not free from doubt. But where 
the rates were so lowered because the coal trade was in' a depressed state, it was 
held that the railway company were octaw reasonably in raising them again 
when the trade became pro^rous {North mHFordshire Colliery Owners* Aesoeia- 
tion y. North StaffordeMre M Co., [19^ 1X. B. 771, aflbmed [19083 2 K. B. 
765, C. A.). S^kiaaMBIomand AsMtn IfenMtite Iron Co., Ltd. v« ffumess Hail, 
Ch. (IW6), 12 By. * Ow. Tr. Cw. 1, per WwoUT. 3» »t p. 7, 
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to have been sufficiently high according to then existing cireum* 
stances; but there is nothing which absolutely precludes a company 
from bringing forward facts which existed before 1893 to justify an 
increase (^). 

In inquiring into the reasonableness of an increase, the Commis¬ 
sioners will consider any circumstances which can fairly be said to 
show reasonableness or the reverse (/c). Thus, evidence is admis¬ 
sible that the expense to the company of working the complainant’s 
traffic has increased (1 ); but a rise of a merely temporary nature in 
such expense will not justify a permanent increase in rates (m). 

Where the Commissioners have made an order against undue 
preference, and the company is able to prove that levelling the 
rates down to those charged to the preferred customer would mean 
substantial loss to the company, an increase of rates, by levelling 
up, may bo reasonable (n). 

if a company makes a charge which it has a right to make, 
but which it has not previously made, this is not an increase 
either direct or indirect (o). And when a company allowed a certain 
reasonable time to traders to take delivery of goods, and after the 
lapse of that time had been accustomed to make a charge calculated 
according to the average time the trucks occupied the sidings, but 
made a change in its method, and calculated the time in respect 
of each separate truck, it was held there was no evidence of any 
direct or indirect increase (p). 

When a company has raised a rate jointly with any other com¬ 
pany or companies, any person making a complaint must join, as 
respondents, all the companies so joining in the increase (q). 

Whore the complaint is that the company has increased its 
rates upon a whole class of goods, it is entitled to justify the 
increase on the class, as a whole, in the first place; and therefore 
until it has had an opportunity of so doing it is premature to 
call upon it to justify with regard to each article (r). 

149. Any association of traders or freighters, or chamber of com¬ 
merce, or chamber of agriculture, may make to the Commissioners 

(j) Smith atid Forrest v. London and North Western Rail. Co. (1900), 11 By. & 
Oan. Tr. Oas. Id6. 

(k) Ibid, 

(i) Charlaw and Sacriston Cdlieries C’o. v. North Eastern Rail. Co. (1896), 
9 By. & Con. Tr. Cas. 140; SauJth Yorkshire Coal Owner's' .isnirance Society y. 
Midland Rail, Co. (1897), 10 By. & Can. Tr. Caa. 28. Seo these two cases for 
example* of facts justifying increase. 

(w) Blade A Sons y. Caledonian Jiail. Co. (1901), 11 By. & Caa. Tr. Cos. 176. 

(a) Jiiekworth, Jngleby, and Lnfthouse^ lAd. y. North Eastern Rail. Co. (1903), 
12 By. & Can. Tr. Cas. 34. 

(o) AfoncAesfer and Northern Counties Federation of Coal Traders' Jssofiationa 
V. Ijoncashire and Yorkshire Rail. Co. (1897), 10 By. & C^j. Tr. Cas. 127. In 
this case ffie company made^a oiharM for the use of siding accommodation 
where tracks were^lert an unreasonSble time on the siding. This charge it 
was entaUed to m*ake by its Frorisional Order Confirmation Act, Sched., 
clause 5 (iy,). but it had not previously insisted upon it. 

(p) Manchester and Northern Cymntiee FederctHon of Coal Traders' AssodtUions 
y. Midland RaU. Co. (1896). 10 fiy. & Can. Tr. Cas. 121. 

(o\ Jiappwley Colliery C^, V. Midland RaU. Co. (1896), 9 By. AOan.Tr. Cas, 147. 

Momeion House Atsocfgfipn w Railtoay y, Qrmt WsUfrn Rad, (S?,,. 

[18961,2 Q.B, HI, . 
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ftny complaint which the Gommiesioners have jarisdiction to -deter¬ 
mine, provided they obtain from the Board of Trade a certificate that 
such body is a proper body to make such complaint, and no proof 
need be given Uiat such body is i^grieved by the matter complained 
of (s). Such an association making a complaint cannot be required 
by the respondent company to give particulars as to the individual 
traders represented by them; nor is it necessary for the associa¬ 
tion to communicate with any individual traders before making a 
complaint (a). 

150. Where a complaint of an unreasonable increase is made, 
the complainant must, within fourteen days of filing his complaint, 
unless the court otherwise orders, pay to the company such sum 
as he would have had to pay, if the rate in force immediately before 
the increase, or the rate in force on December 81, 1892 (whichever 
is the lower), had been still in force ( 6 ). This provision does 
not, however, apply to a complaint by an association not itself 
aggrieved (c). 


Part V.—Remedies by and against Carriers. 

Sect. 1. —Remedies hy Carriers. 

151. Unless a carrier receives goods with notice that the consignor 
is merely agent for the consignee, the only contract the carrier 
makes is with the consignor, and the consignor is liable in an action 
for the amount of the carriage (d). It is a question of fact to be 
decided in each case with whom the contract was made (e). And if 
the carrier agrees with the consignor to look only to the consignee 
for freight, the consignor is not liable (/). If the goods are delivered 
to the carrier by the consignor by order of the consignee, then the 
contract is with the consignee, and the consignee is liable << 7 ). But 
a representation by the consignor that the consignee will pay does 
not bind the carrier, nor excuse the consignor, when the consignor 
is not in fact acting as the agent of the consignee (Ji). 


(«) Bailway and Canal Traffic Act, 1888 (51_ & 62 Yict. c. 25), n, 7. liooal 
authorities are given the right, by the same section, of making complaint to the 
Commissioners without proof of ^ng aggrieved. 

(a) Mansion House Association on ItaUway TraJJic v. Great Western Itail, Cir>., 
[1896] 2 a B. 141. 

(b) fiailway and Canal Traffic Act, 1894 (67 A 68 Viet. c. 64), s. 1 (4). 

(c) Mansion House Association on Railway Traffic v. Great Western Rail, Co., 

supra. * 

(d) Great Western Rail. Co. ▼. Bagge (1888), 15 Q. B. D. 625; jFVa: v. Nott 

(1861), 6 H. & N. 637. As to the rights gf carriers as bailees, see title Baii,- 
MEVT, Vol. I., pp. 666 et seg. . 

(e) Great WeUem Rail. Co. v. Bagge, supra ; Bwkenson v. Lano (1860), 2 F. 4 F, 
188. 


'/) Brew V. Bird (1828), 1 Mood, ft M. 1A6, 
ff) Batoes ▼. Peek (>799), 8 Term Bep. 330. 

A) Ch’eat Western Rail. Co. v. Bagge, supra. In this case the defendant had 
hired a trolley from E,, and had agreed with E. to pay for the carriage of the 
tieUey trom E.’s place of businees to the defendant’s and back. At the end of 
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I5d. Until the carrier has carried and is ready and willing to 
deliver the goods he cannot sue for the freight (i). In the absenoe 
of agreement, he can only recover a reasonable sum for carriage, 
but he is entitled to make a higher charge for the carriage of articles 
of great value than for other goods (k). 

'Where a railway company sues for charges for carriage, it is no 
defence pro lanto that the charges are excessive on the ground that 
other customers of the company are charged less, so that such 
customers are unduly preferred by the company within the meaning 
of the Bailway and Canal Traffic Act, 1854; but if the company, by 
its charges, infringes the eljuality provisions contained in s. 90 of 
the Bailways Clauses Consolidation Act, 1845, the excessive charges 
may ho set off against a claim by the company (i). 


Carrier’s 153. A carrier, being answerable for the safety of the goods 

special carried, has such a special property in the goods as to be able to 
go^'can?e(). maintain civil and criminal proceedings against any person wrong¬ 
fully depriving him of them (m). He also has an insurable interest 
in the goods, so as to have the right to recover from an insurer 
the whole value of the goods if they are lost or destroyed while in 
his care (n). 
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General lien 
bjr contract. 
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164. Every common carrier has a particular lien on the goods 
carried for the freight payable (o). This right of lien exists as 
against the owner of the goods, even though they were delivered to 
the carrier against the owner’s will, as by a thief, for the carrier 
cannot refuse to accept goods tendered to him for carriage (p). 
Apart from contract, express or implied, he has, however, no lien 
upon the goods for anything beyond the price of carriage (q). 

A common carrier has at common law no lien upon the goods 
carried for a general balance of account due by the consignee for 
the carriage of other goods (r). A general lien, however, may exist 
by contract, express or implied; but the burden of proof of such a 
right is always upon him who claims it («). And where by contract 

the hiring the defendant delivered the trolley to the plaintiff commny to be 
carried to E., and on the consignment note, under the heading “Who pays 
carnage F '* he wrote the word “ consi^ee.*' E. refused to pay, and the com- 
jHiny sued the defendant for the carnage. It was held that, in the circum¬ 
stances, the defendant was not the agent of E. to make a contract for the 
carriage of the trolley, and that he was himself liable for the fi-eight. 

(<'} name* v. ilanhall (1852), 18 Q. B. 766. 

{k) Harris v. Packwood (1810), 3 Taunt. 264. 

(l) See note (6), p. 82, on^. 

(m) See’’imwtn'a Cate (1800), 2 Leach, 862; Nicdh v. Bastard (1836)- 
2 (>. H. A E. 669; Vlaridi/e v. South &affordahire Tramway Co., 118921 1 
<1 B, 422. 

(«} London and North Wtstem Sail. Co. v. Olyn (1869), 1 E. A E. 662. See 
title iKimuiros. 

(o) Skinner v. Upshaw (1702), 2 Ld. Baym. 762. See title Lisx. 

. (p) Exeter Carrifrs' Cass, dt^in Torke v. Grenaugh (1703), 2 Ld. Baym. 866, 
at p. 867. 

(q) Lamhertr. SMnson (1783), 1 Esp. 119. 

(f) AspinaU v. Pkk/ord (1802), 3 Bos. & P. 44, n.; Wnght t. SneB (1822), 6 
B. A Aid. 360. ^ 

(*) l Sushforth V. HadJUid (1806), 7 East, 224. Such an implication may arise 
frc^ a long course of ^ealmg, provided meny instances can be ^fmoveA 
Erioenoe that the carrier hae, on previous ocoaamu, daiined the aad has 
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6 uch right exists^ it can only be exercised, as against the o'MiAT ol 
goods, for a general account owing by him; it cannot be exercised, 
as fi^nst the owner, for a general account owing by the consignee, 
who is merely the factor of the owner (t). 

Where by the established usage of a certain business the con« 
signor pays the carriage of goods, the carrier has no right to retain 
the goods, as against a consignee who has paid for them, in respect 
of a general balance due by the consignor (a). 

A usage giving the carrier a lien for a general account owing by 
the consignee cannot in any way affect the consignor's right of 
stoppage in transit (b), 

155. There can be no lien where there is an agreement, either 
express or implied, that the carrier shall give credit for the 
carriage (c). An agreement, however, as to carriage does not 
destroy the lion, unless it is inconsistent with such a right {d). 

The right of a carrier to exercise either a general or a particular 
lien cannot arise until the transit of the goods is complete; hence in 
no case can he stop the goods at the commencement of a journey (e). 

Where separate parcels are carried at one time for the same 
consignee, the carriage having been paid on some and not on 
others, the carrier has no right to retain all the parcels as security 
for the carriage of those for which payment has not been made (,/'). 

The delivery of part of one oousignmeut of goods does not 
prevent the carrier from discontinuing delivery and retaining the 
remainder till the carriage of the whole consignment is paid 0;). 

16e, When a carrier exercises his lien, he must keep the goods 
safely for a reasonable time, at a place reasonably convenient for 
the owner to obtain possession of them on tender of payment (//). 
While he so retains them, however, he does so in his own interests, 
and therefore he has no right, apart from agreement, to charge 
the owner for warehousing tiie goods (i). 

If the consignee carries away goods, against the will of the carrier, 
while they are being retained in exercise of a lieu for carriage, the 
lien revives on the carrier retaking the goods (j). 

157. Where at the end of a transit the' owner does not take 
delivery of his goods within a reasonable time, the carrier should 
take all reasonable means to preserve them safely; and though he 
may recover by action the charges to which he has been put in so 


been allowed to retain the goods, is material {Avpinall t. Pick/urd ^1802), 8 Boa. 
A P. 44, n.). See further, as to the evidence necessary to establish a general 
lien. Plaice ▼. Allcock (1866), 4 F. & F. 1074. See, further, title I.1E.V. 

(t) Wright Y. SntU (1822), 6 B. A Aid. 360. 

(a) Bvtitr V. PTooKcoA (1806), 2 Bos. A P. (K. a.) 64. 

Yh) Ofpenheim V. Muetdt (1801^, 3 Bos. A P. 42. 
ic) Baitt V. Mitchdl (1816), 4 (Aiqip. 146.* 
la) (^teohav r. Homfray (1820), 4 B. A Aid. 60. 

(e) WUhhirt Iron Co. v. Ortat WeUem Bail, Co. (1871), L. R. 6.a. B. 77A 
(/) Prenty v. Midland Great Wuiem Bail. Co. (1866), 14 W. E. 314. 

(o) Be MiJjOumt Bx parte Cooper (1879), H Ch. D. 68. 

M)' Orowh T. Great Wekem BaU. Go. (1868), 27 L. J. (sx.) 346. 
li) Some* v. BriHeh Empire Shipping Co. (I860), 8 H. L. Oaa 338. 

,{j) Wallace V. Waodgate (1824), By- A It, 193, 


BBOT. 1. 

Rwnadtss 

byCandirt 


Where Hen 
destroyed by 
contract as to 
carriage. 

Lien only 
exercisable 
at end ot 
transit. 

Over what 
goods lien 
exercisable. 


Keeping of 
goods in 
exercise ot 
lien. 


Revival of 
lien by 
recaption. 


Oarrier's duty 
wliere 

delivery not 
taken. 



94 

Hkct. 1. 
Remedies 
by Carriers. 

Lien on 
goods in 
railway cloak¬ 
room. 

Statutory 
light to sell. 


Who may 
eue for 
damages. 


Action by 
consignee who 
is buyer of 
goods. 


CARRteSfl. 

preserving the goods, the lien for carriage does not extend to fitlch 
charges (k). 

A railway company has a lien on goods deposited in its cloak¬ 
rooms for the cloak-room charges. This is so against the owner, even 
where the goods have been deposited by another person, provided that 
other person had lawful possession of the goods when deposited (i). 

Whore a railway company hauls the carriage of any person upon 
its line, it may detain and sell such carriage, or all or any part of 
the goods which it contains, if the toll due for the use of the line is 
not paid on demand; but a railway company has no right, any more 
than any other owner, to*-sell goods detained in exercise of the 
company’s lien for charges for the carriage of such goods (m). 

Sect. 2.— Ilemedics against Caniers. 

158. Where goods have been delivered to a common carrier, and 
they are lost or injured, the owner of the goods is the proper person 
to sue for damages (n). A consignor who consigns only as agent, 
and has no property in the goods, has no right of action, unless he is 
given such right by the special terms of the contract (o). But a 
consignor may have a special property in the goods, as bailee, 
suihcient to entitle him to sue, where the goods are at his risk until 
delivery to the consignee (p). 

When, in pursuance of a contract of sale, the seller is authorised 
or required to send the goods to the buyer, delivery of the goods 
to a carrier, whether named by the buyer or not, to be carried to 
the buyer, is ’privia facie delivery of the goods to the buyer {g ); and 
unless the seller reserves the right of disposal, he is, by such delivery 
to a carrier, deemed to have unconditionally appropriated the goods 
to the contract (?•). Hence, as a general rule, delivery of goods by 
a seller to a carrier, for conveyance to the buyer, places the goods 
at the risk of the consignee, and therefore the consignee is the 
proper person to sue, in case of loss or damage («). 

(/s) Urmt Nortliei'n Itail. Co. v. Swafield (1874), L. B. 9 Exch. 132. See Mitchell 
T. Lancashire and Yorkshire Kail. Co. (1875), L. R. 10 Q. B. 256. 

(l) Sinyer Manufacturing Co. v. London and South Western Itail. Co., [1894] 
1 Q B. 833. See also title Bailment, Vol. I., p. 549. 

(m) Bailwaye Clauses CousoUdstion Act, 1845 (8 & 9 Viet. c. 20), s. 97, as inter¬ 
preted in y. London and South Western Mail, Co (1869), L. R, 5 Exch. 62. A 
company cannot under this section detain wagons belonging to a third party for 
tolls due for the carriage of goods in those wagons {Manchester, Shejield, and 
Lineohis/iire Mail. Co. v. North Central irc^^on Co. (1888), 13 App. Cas. 554). See 
title Lien. 

(«) Frogano v. Long (1826), 4 B. & 0. 219. As to the rights and liah ilitjef of 
earners as bailees, see title Bailment, Vol. 1., pp. 556 et eeq, 

(o) Murphy v. Midland Great H'ca^eni {Irdund) Had. Co., [1903] 2 L R. 5 : 
Dawes V. reck (1799), 8 Term Rep. 330. 

(p) Freeman v. Birch (1833), 3 Q. fi. 492, n. In this case the pldntifl was a 
laundress, who, having washed her customers’ linen, used to return it to them hy 
the defendant, a common carrier, she paying carriage. In an aciion for the 
doss of some linen dielonnng to n customer, it was held that she ha/l a special 
property in the goods, which enabled her to sue, os she was answerable for the 
safe return of the linen to its owner, 

(y) Sale of Qoods Act, 1893 (56 57 Viet. e. 71), s. 32 ; see title Sai-e oe 

OOODB. 

M Ibid., s. 18, r. 5. 

hj Dunlop y. Lambert' (1888), 6 CL & Fin. 600; Brown T. /fectosoii (1899), 
8 Camp. 36 i Dutton y, Solomoiuson (1803), 3 Bos. & P. 582. 
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Whenever goods are sent by a seller to a buyer by a common 
carrier, to whom the name of the consignee is made known, the 
ordinary inference is that the contract of carriage is between the 
carrier and the consignee, and that the consignor is merely the agent 
of the consignee to make the contract (a). 

159. Delivery to a carrier, however, does not necessarily vest the 
property in the goods in the consignee ; and so if the property in 
the goods has never passed to the consignee, the consignor should 
sue for loss or damage (6). And where goods are sent to the con¬ 
signee for sale on approval, the consignor alone has a right to sue 
if the goods are lost or damaged in tranLit (r). 

A carrier is usually the agent of a buyer to receive goods, but not 
to accept them (d). Therefore, when a verbal order only is given 
by a buyer to a seller to send him goods, of over iJlO in value, the 
flelivery of such goods to a carrier does not vest the property in the 
buyer without his acceptance. The risk remains with the consignor, 
and the consignor should sue (c), and not the consignee (/). 

Where the owner of goods is induced by fraud to forward them to 
a person, who intends to misappropriate them, he has a right of 
action against the cai-rier for negligently dealing with the goods so 
as to cause him to lose them, as the property in the goods has 
never passed from him (g). 

160. The general inference that the consignee is the i)erson to sue 
may also be varied by special agreement between the parties. Thus 
by agreement between the consignor and the consignee the risk of 
the goods may remain with the former till delivery, and by agree¬ 
ment between the consignor and the carrier the carrier may be liablo 
to the consignor (/<)• 

Also, although tho property in the goods has not passed to the 
consignee, if he has made a special contract wifh the carrier for 
their carriage (i), or if the consignor has delivered the goods to the 
carrier as agent for tho consignee, the latter is the person to sue (A); 
and this may bo the case even though the consignor has paid the 


(o) V(rrk Dintilleries (^. v. O'rent Southern and \Ve»ttirn Rail, Co. (frehjiul) 
(1874), L. E. 7 II. L. 269. 

(fe) SUTffent V. MorrU (IS‘20), 3 13. & Aid. 277 : Dunlop v. /.am?»«rf (1S38), 6 Cl. 
& Fin. 600. As to when property pnsseB by delivery to a carrier, see Wait v. 
Baker (1848), 2 Exeb. 1 ; and as to the passing of property generally, sco title 
Sale of Goods. 

(c) Swain V. Shepherd (1832), 1 Mood. & E. 223. 

(d) I.e., *' accept ” in the sense in which the word is used in s. 4 (1) of the 
Sale of Goods Act, 1893 (d 6 & d7 Yict. c. 71). 

(e) Coates v. Chaplin (1842), 3 Q. B. 483. See Uoare v. Great Western Rail, 
Co. (1877). 37 L. T. 186, and SmUh. v. Hudson (I 860 ), 6 B. & S. 431. See title 
Sale of Goods. 

(/) Coombs V. Bristol and Exeter RaU. (1838), 3 H. A N. 510. 

(ff) Duff y. Budd (1822), 6 Moore (c. P.) 469; Stepheimm v. (1828), 4 Bing,, 
476. 

(h) Dunlap V. Lambert, sujtra. Se4 Cork Disttlleries ('•>. v. Greof Southern and 
V'estern Rail. Co. (Ireland), supra; Ddvis^v. James (1770), 0 Buit. 2680, as 
explained in Great Western Rail. Co. v. Bagm (1883), 16 Q. B. D. 623. 

( 1 ) Mead v. South Eastern Rad. Co. (1870), 18 W. R. 735, 

(k) Difwet T. (I7®8}i 8 Term Bep. 380; Bing ?. Meredith (1811), 8 Camp. 039, 
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earrier, for, in the absence of any arrangement to the contrary, the 
consignor is always liable to pay the carrier (f). 

Where articles belonging to different persons are contained in one 
parcel, which is delivered to a carrier to be carried for them jointly, 
such persons may jointly sue for the loss of the goods, although the 
parcel is only consigned to one of them, and he has to pay the 
carriage (m). 

Where goods are delivered by a seller to a carrier, under an 
agreement that the carrier shall collect the price of the goods from 
the buyer, the seller has a right of action against the carrier for 
the price if he delivers the* goods without obtaining the price (n). 

A servant whose personal luggage is lost by a railway company 
may sue the company for damages in bis own name, although his 
master paid for the ticket (o). 

Whether an action against a carrier is an action of contract or tort 
depends on whether the plaintiff must prove a contract, or whether 
ho can show a good cause of action independent of contract (p). 
Thus, an action against a carrier for delivering goods to the consignee 
contrary to a notice by the consignor to stop in transit is an action 
of tort {q) ; but an action for non-delivery of goods is one founded 
on contract (r). 


Part VI.—The Duty of Carriers to Stop in 

T ransit. 

161. When goods have been delivered by an unpaid seller to a 
carrier, and the liuyer becomes insolvent, the unpaid seller has the 
right of stopping the goods in transit ($), notwithstanding that the 
property in the goods may have passed to the buyer; and as long as 
they are in course of transit the unpaid seller may resume possession 
of them, and retain them until payment or tender of the price (0- 

162. The goods are deemed to be in course of transit from the 
time when they are delivered to the carrier for transmission to the 
buyer, until the buyer or his authorised agent takes delivery of them 
from the carrier (a). If the buyer or his authorised agent obtains 


(/) Afoore v. IfTfson (1787), 1 Torn Rep. 659. 

(tn) MetcaJ/e v. London, Brighton, and Soieth Coast BaU. Co. (1858), 4 C. B, 
(N. 8.) 8(n, 318. 

(n) Jaodbs v. NBson (1811), S Taunt. 423. 

(o) Marthtdl v. Torh, Newcastle, and Berwick RaU. Co. (1851), 11 C. B. 655. 

See p. 41, anUt. < 

(^} Tumor v. Stedlibrau, [1898] 1 Q. B. 56. The distinction seems to he now 
of UtUe importanoe except when a question of costs arisoB under the (}ouiity 
Courts Act, 1888 (51 db 52 Yictr c. 49), s. 116, as amended by County Courts Act 
’1903 (3 Mw. 7, c. »2), 8. 3; see title Action, Vol. I., pp. 48—50. 

iq) PmHfta T. Midland BaB, Cb. (187^, 3 Q. B. D. 23. 

(r) Fleming yf Manchetter, Shej^d, and Lincolnahire BaU. Co, (1878), 4 
Q. B. B. 81, diaapprovinjgr ^reat Western Bail. Co. (1860), 2 R & R Mf* 

i s) For a full discussi^ of stoppage in traneitVf see title Sals or Coops, 
t) Sale of Goods Act., 1898 (56 * 57 Viet, c, 71), 44, 39. 

5)/iW., 8.46(1), 
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deKveiy of the goods before their arrival at the appointed destination, 

the transit is at an end (b). The Doty of 

If after the arrival of the goods at the appointed destination the Cwrien to 
carrier acknowledges to the buyer, or his agent, that he holds them 
on his behalf, and continues in possession of them as bailee for the T ranal t. 
buyer, or his agent, the transit is at an end, and it is immaterial that 
a further destination may have been indicated by the buyer tc). 

Whether the carrier has been named by the buyer or not, the Goods in 
goods%re deemed to be in transit not only while iu the actual pos- 
session of the carrier, but also while they are in any place of deposit 
in which the carrier has put them for aiiv purpose comioctod with 
their transmission or delivery, and until they come into the posses¬ 
sion of the buyer, or of his agent who is to hold them at his dis¬ 
posal (d). But until the goods have reached the destination named 
by the buyer, and as long as they are in the hands of a carrier as 
carrier, whether he holds as agent of the buyer or not, th(\y ai'e 
in transit, and may be stopped (e). They may ho stopped as long 
jis the carrier holds them as carrier; but as soon as the carrier 
agrees with the buyer to hold them as his agent, and not as 
carrier, the transit is at an end, and with it the right to stop (/). 

A mere demand by the buj^'er that the goods sliall bo dolivered 
to him before the destination is reached does not end the transit (g), 

[b) Sale of Goods Act, 1893(5G&o7 Viet. c. 71), h. 4i>(2); \Vhi>rbm<t v. AmleriiOH 
(1S42), 9M. & \V. 518. I’hn appoink-d doatiiiation menus the place mentioned by 
the buyer to the seller {Omtea v. Jlailton. (1827), 0 13. & C. 422). See Kviiddl v. 

Marshall Slevetis Vo. (18813), 11 Q. B. J). .‘tSG; MorUg r. Hay (1828), 3 Man. A Ry. 

396. An appointed destination, however, moans more than the more ment ion of a 
place ; it means the naming of a particular person who is to receive the goods at 
the place {lie Jsnaca, Ex parte 16 Q. B.D. 39, prrBiiE'iT.M.R., atp. 43). 

(c) Sale of Goods Act, 1893 (56 & 67 Viet. c. 71), s. 45 (3); Kcndai y. 

Marshall Sletfrns & Co., supra. In this ease the goods wore bought on 
credit at Bolton, and it was not part of the contract that they should bo 
delivered at anv named place. The buyer subsoquoutly evdored the goods to 
be sent to the defendants, who wore shipping agents ajid arriors, at Gcrrston, 
and agreed with the defendants that they should forward them to him at 
Rouen. The defendants wore to keep the goods for the buyer until a ship 
should be ready to carry them to Rouen. The goods wore sent hy the buyer to 
the defendants by the London and North Western Railway. On their arrival 
at Garston the railway company gave the dofondants the usual iioticse that the 
goo^s had arrived, and that if delivery were not taken in duo course the emn- 
jiany would hold them as warehousemen, and charge the defendants I'ciit. 

Three days after the arrival of the goods at Gurslon, the Imycr filed his petition, 
l^ven days after their arrival, the goods being still in the hands of the railway 
companyi the seller gave the defendants notice to stop delivery. The defen¬ 
dants obtained the goods from the railway company, and returned them to the 
seller. It was held that the transit had come to an end when the goods reached 
Garston, and were hold hy the railway company for the defendants, who were 
the agents of the buyer. 

{d) Kendol y. Marshall Sterens & Vo., ptpra. 

(e) JMhell v. VUtrk (1888), 20 Q. B. IJ. 615; Lyons v. Iloffnnny (18.00), 15 

App. Oas. 891. „ , . • 

(/) Jki McLaren, Ex parU. Cooper 11 Ch. D. 08. Unless the carrier 

consents to hold them in another cap^ty, and the huj'or cajiseuts to his so « 
holding them, the transit is not at an end {James v. Urijfin (1837), 2 M. & W, 

628 ; Kmtp v. VaJk (1882), 7 App. Gas. 678). If the carriage hM not lieen paid, 
then is a strong^prasutpption that the transit is not at an end {Kemp v. Folk, 
supra, mr Loid BiiACKBWRX, at p. 584). See also Mhitehml T, Anderson (1812), 

9 If. & W. 518. 

(g) Jaekson v. Ekhdl (18.39), 5 Bing. (N. a) 608. 
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nor does a mere promise by the carrier to deliver the goods to the 
buyer as soon as they can be got at (h). 

If the goods are rejected by the buyer, and tbe carrier continues 
in possession of them, the transit is not at an end for the purpose 
of stoppage in transit, even if the seller has refused to take them 
back (i). 

If at the end of the journey the carrier delivers the goods to a 
warehouseman, forwarding agent, or other person who acts for the 
carrier, the transit still continues while they are in the cusiflfly of 
such person as agont for the carrier (fc). 

Whore the carrier wror^fully refuses to deliver the goods to the 
buyor or his authorised agent, the transit is at an end (Z). 

The right of the unpaid seller to stop in transit cannot be defeated 
by a right in the carrier to exercise a general lien on the goods for 
tho balance of an account owing to him by the buyor (»i). 

163. Where the carrier has delivered part of a consignment 
of goods to tho buyer or his agent, the remainder of the goods 
may be stopped, unless the delivery of tho part has been made 
in such circumstances as to show an agreement to deliver the 
whole (»). 

164. The unjiaid seller may exerci.se his right of stoppage in 
transit either by actually taking possession of tho goods, or by 
giving notice of his claim to the carrier (o). The notice to the 
carrier need not be in any particular form. For example, a request 
by telegraph may be Biifficient (p). 

The notice may be given to the person in actual possession of the 
goods, or to his principal; but in tho latter case the notice, to be 
effectual, must be given at such time and under such circumstances 
that the principal, by tho exercise of reasonable diligence, may 
coraniunicato it to his servant or agent in timo to prevent a 
delivery to tho buyer {q). Tlie duty of the principal is only to use 
reasonable diligence to prevent delivery (r). 

165. When notice of stoppage in transit is given by the seller to 
tho carrier, it is tho duty of the carrier to redeliver the goods to, 
or according to the directions of, the seller («). The expenses of 


{h) Comiiry v. Gladstone (ISfiS), L. R. 6 Eq. 44. 

(i) Sale of Oooils Act, 1893 (o(i & 57 Viot. c. 71), s. 45 (4); ItoUon v. Lanca¬ 
shire- and Yorkshire Itail. Go. (18(i0), L. R. 1 0. P. 431. 

(k) Re. Worsdell, Rx jHirte Jiarrow (1877), « Ch. D. 7S3. 

of Goods Act, 1893 (56 & 57 Viet. c. 71), h. 45 (6 )—for example, 
where tho carrier refusod to deliver because of an invalid order to stop (Bird v. 
Bromic (1850), 4 Exch. 786). 

(jn) Oftpenheim v. linsHell (1802), 3 Bos. & P. 42. 

(«) SaJo of Goods Act, 1893 (66 & 57 Viet. c. 71), 8. 45 (7); Bolton v. 
Lancashire and Yorkshire Bail. Cb., supra; Be MclMren, Ex parte Cooper (1879), 
11 Oh. D. 68. If the consignmeut. consisted of a numW of different parts of a 
machmo, delivery of one essential part might give to tho buyor construc'ave 
possession of tho whole («5uf., per CoiTON, L.J., at p. ’75). 

(o) Sale of Goods Act, 1893 (66 & 67 Viet. c. 71), s. 46(1). 

ip) Be Kiell, Ex parte Etdk (ISSJ)), 14 Ch, D. 446. 

to) Sale of Goods Act, 1893 (56 A 67 Viot. o. 7t), s. 46(1), 

ir) It hitehead v. Anderson (1842), 9 M. & W. 518 ; BeKvdl, Exports F^k, supra 

(•) Sale of Goods Act. 1898 (66 * 67 Viet. c. 71), s. 46 (2). 
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such redelivery must be borne by the seller (t), and the carrier bas 1’*^*“* 
a lien for his costs and charges (a). The Duty of 

If after notice the carrier wrongfully delivers the goods to the Carriers to 
buyer, he is liable in an action for damages for conversion of the .5^°® !? 
goSds (b). 


Where several persons claim to be entitled to the possession of 
the goods, and the carrier is in doubt as to their respective rights, 
he may interplead (c). 


(t) Sale of Goods Act, 1893 (56 & 57 Viet. c. 71), s. 46 (2). 

(a) See Cotter v. Bank of England (1834), 2 IjowJ. 728. 

(t) lAtt V. Oowleg (1816), 7 Taunt. 169. Soo Jackatm v. Nicliol (1839), 5 Bing. 

a . a)508. This is an action “founded on tort” witliiu a. 116 of tho County 
urts Act, 1888 (61 & 62 Viet. c. 43); see title Action, Vui. I., p. 49, and titie 
County CoUKTa See Pontifex v. MuUaml Bail. Vo. (1877), 3 Q. B. D. 23. 

(c) W^Mnv. Anilertoti (1830), 1 B. & Ad. 450. i^o p. 14, ante; see also 
title INTEKPIJUUIEB. 
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Part I.—Legal Meaning of “Charity.” 

Sect. 1. —Definition of ** Charity ” and General Essential* oj 

Charitable Gifts. 

166. The term charity ” ie probably incapable of dermition (u). 

The popular meanings of the words charity/’ charitable,” 
“charitable uses,” and “charitable purposes” do not coincide 
with their legal or technical meanings accoi ling to the law of 
England (b). 

To decide whether a purpose is charitable or not in law, it is the 
practice of the courts to refer to the preamble to the statute of 
Elizabeth (c), which contains a comprejienHive and varied list of 
charities (rf). The objects there enumerated and all others “ within 
its spirit and intendment” are charitable in the legal sense(e). 


(o) iZe Notfaye, Jones t. Pahner, [1895] 2 Ch. 649, C. A., per Bioby, L.J., at 
p, 656. 

(5) Inamt Tag Gummissionert v. Pemtel, [1891] A. 0. 531, per Lord Mao* 
eaghtSH, atpp. 580, 583. As to the popular meuuiog, see ibid, at up. 552, 564, 
672 ; and Baimt Truateet r. Lord Advocate (1888), 15 B. (Ot. of Hess.) 682, 
Mair V. Duncan,p902] A. 0.37,43; tTsirv. Crum-oroam, [1^8] A. C. 162,168. 

(c) Stat. 43 0 . 4, repealed by the Mortmain and Charitable Uses Act, 

1888 (51 ft 52 Yiet. 0 . 42); except as r^sids the preamble, wbiob u expressly 
pr^erred {ibid., s. 13 (2)). • 

(d) Income Tom Commissionert t.Pemtd, supra, at p. 581; Be Macduff, Macduff 
T. Madtuff, ri3M] 2 Oh. 461, 467; 0.'A.; JStFovecmx, Orotsr, London Anti-Vivi. 
ttcHon Societal, [IsOin 2 Ch. 501,504; St Sottage, Jones v. Palmsr , Mp», at p. 656. 

(e) Morkt V. Surntm {Bishop) (1804), 9 Yes. 399, 405 ; Inemt Toss Oommis. 

aknert v. Pmtd, saffra, at p. 581; JSs Macduff, Macdaff v, Mmhtff, supra, at, 
^ 467, - 


ChartUw by 
reference to 
statute of 
Elizabeth. 
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Those named in the preamble, which has received a very wide 
construction (/), are to he regarded as instances, and not as the 
only objects of charity (r/). 

If a purpose is charitable in the legal sense, the court does 
not inquire whether if carried out it would actually benefit the 
community (A)i is it concerned as to the motive of the donor (i), 
so long as the donor believed he was benefiting the public, and his 
belief was at least rational (^). 

In Scotland the construction of the words “ charitable purposes " 
is not so wide as in England, though otherwise substantially the 
same {1). The expressions “♦ charity ” and “ charitable ” at any rate 
include there a wider range of objects than such as are of a merely 
eleemosynary character (in). 

In Ireland, thoiigli the statute of EliKalicth does not extend to 
that country, the legal and technical meaning of the term “charity ” 
is iirecisely the same as in England (it), except in regard to 
masses (o). 

For the purposes of the Charitable Trusts Acts the expression 
“charity” includes every non-exerapted (p) endowed foundation 
and institution in England or Wales within the meaning of the 
statute of Elizabeth, or as to which the Chancery Division of the 
High Court has jurisdiction (q). 

167. The objects enumerated in the preamble to the statute of 
Elizabeth (r) are as follows:— 

The relief of aged, impotent, and poor people; the maintenance 
of sick and maimed soldiers and mariners; schools of learning 
and free schools and scholars of universities; the repair of 


(/) Cwks V. Mannert (1871), L. 11. 12 Eq. 57-1, 583. As to the reluctance of 
the courts in modern times to extend the range of charitable objects, see abo 
Jeffries y. Alexamler (1860), 8 H. L. Cas. 594, 648. 

(y) London Univert>ity y. Yarrow (1857), 1 De G. & J. 72, 79; Its Foveaws, 
Cross V. London Anti- Yivisectim Society, [18951 2 Ch. 501, 504. 

(A) Jbid.. at p. 507; A.-O. v. MamjieU (Earl) (182»), 2 Buss. 601, 520. 

(t) Ms Delaity, Cvnoley v. Quick, [1902], 2 Ch. 642, 6-19. 

(A) Fe56 V. Oldfield, [1898] 1 I. K. 431, 447. 

(/) Qrimond v. Urimond (1904), 6 F. (Ct. of Sess.) 283, j»er T^ord Mokorxifp, 
at p. 291, and, on appeal, [1903] A. 0. 124; Me Mardae, [1906] 2 Ch. 184, 
192; Mlair v. Dutuan, [1902] A. C. 37,43; Jneoms Tax C<mmis8imien r. Pemsd, 
[1891] A. C. 531, 650. 556. 558, 503, 573, 582; and see Hill v. Mums (1826), 2 
Wila. & S. 80; Dundee MagietreUee v. Morris (1867), 3 Moeq. 134, H. L; 
Ferguson y. Marjoribanks (185!^, 15 Haul. (Ct. of Sess.) 637; Aberdeen 
Umversity T. Irvine (1868), L. & 1 Su. & Div. 289; Andrews v. M’Ouffog 
(1886), 11 App. Cas. 313; Baird's Trustees v. Lord AdaxaiU (1888), 15 B. 
(Ot. of SesB.^ (^2. In SooUand, for example, a gift for a religious purpoee is 
not necessanly charitable (JRi! Pardos, auj^a, at p. 192). 

(m) Shm T. Duncan, supra, at p. 43. 

n) Income Tax Commissioners v. Pemsel, supra, at pp. 544, 570, 582; and see 
Arnott y. Amatt, [1906] 11. B.i27; O’HaidoH y. Logue, [1906] 11. B. 247, 
fo) Sw p. 122, post. 

If) For exempted charifies, see Charitable Ti-usts Act, 1853 (16 & 17 Viet, 
e. 137 )j^b. 62; and p. 304, post. 

({) Charitable Trusts Act, 1853 (164117 Yict. o. 137), s. 66; Charitable Trusts 
Amendment Act, 1855 (18 4k 19 Yict o. 124), e. 48. 

(f>) 43 Elis. 0. 4, repealed except as to preamble by Mortmain and Gharitable 
Utes Aet, 1888 (61 4k 52 Vkt «. 42), 8.13 (2). 
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bridges, ports, havens, causeways, churches, sea banks, apd 
highways; the education and preferment of orphans; the reUef, 
stock, or maintenance of houses of correction; marriages of 
poor maids; supportation, aid, and help of young tradesmen, 
handicraftsmen, and persons decayed; the relief or redemption 
of prisoners or captives; the aid or ease of any poor inhabitants 
concerning payment of fifteens, setting out of soldiers, and other 
taxes. 

168. Only those purposes are charitable in the eye of the law 
which are of a public nature (s), whose object, that is to say, is to 
benefit the community or some part of •it(t), not merely particular 
individuals pointed out by the donor (h). 

Accordingly gifts which are directed to the abstract purposes of 
relieving poverty (r), advancing education (a) or religion (//), are 
charitable. 

A bequest for the relief of such poor persons as the testator’s 
trustees may choose is charitable (c), but not where the choice is to 
be made from a number of named individuals (d). 

169. ‘‘Charity” in its legal sense comprises four principal 
divisions: trusts for the relief of poverty, trusts for the advance* 
ment of education, trusts tor the advancement of religion, and 
trusts for other purposes beneficial to the community not falling 
under any of the preceding heads (e). Within one of these divisions 
all charity to be administered by the court must fall, though every 
object which might be brought within one of them is not necessarily 
a charity (/). 


(«) Jones T. William (1767), Amb. 651, where ** charity ” is defined as a gift to a 
general pubUo use which extends to the poor as well as to the rich; Goodman v. 
Saltash Corjioration (1682), 7 App. Cas. 683, 650; Jle Cftr’atchurch Tncloaure Act 

S , 38 Ch. D. 520, 532, C. A. As to the meaning and the difficulty of 
ag the expression " public charity,” see further, A.-G. v. Pforee (1740), 2 
Atk. 87 ; Hall v. Derby Sanitary Authority (1886), 16 Q. B. D. 163. As to ^e 
meaning of the expression “private charity,” see p. 117, post, and the cases 
hiere cited. 

(f) Jle Foveanx, Cross v. London Anti-ViviKclion*Society, [1895] ^ ph. 601, 504. 
The section of the community to be benefited may be restricted within narrow 
limit>< (see cases citeil at pp. 108 et seq., poet), and on this principle gifts to tho 
poor of a particular place {Ilristmo v. Brietow (1842), 6 Bear. 289; A.-O. ▼. 
Comber (1824), 2 Sim. & St. 93), class {Noah v. Morky (1842), 5 Beavi 177), or 
denomination (A.~0. v. Wansay (1808), 15 Yes. 231), or for the inhabitants of a 
particular town {Re Mann, [19<i3] 1 Oh. 232), are charitable, 

(u) A.-O- V. l*earce, anjira; A.-O. v. Comber, supra, 

(w) Nmh V. Motley, supra. 

la) WhicJcer v. Hume (1858), 7 H. L. Oas. 124. 

(5) Be Delany, Conoley v. Quick, [lOffii] 2 Ch. 642, per Faawell, J., at p. 648. 
(c) A.-O. V. l^earct, supra ; and see p. 166, post. 

(«q Lilty ▼. Hey (1842), 1 H^, 580; Thomas v. Hmtiell (1874), L. B. 18 £q. 
198. As to gifts for particular imUviduals,* see p. 117, post. 

(e) Income Tax Commissioners y. Pemsel, [18911 A. C. 6.31, per Lord. Mac- 
NAUHTEN, at p. 583. This classification was taken from the argument of Sir 
Samuel Eomillt in Afortce v. Durham {Bishop (180.5), 10 Ves, 522, 632. See 
also Be Macduff, Macdyff v. Macduff, [1896]^ Ch. 451, 466, 0. A« 

{/) He Macduff, Macduff v. Maaittff, supra, at pp. 466, 474. 
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Sect. 2.— Charitable Purpeeei, 

Spb-Sect. 1.— Relie/ of the Indigent, 

170. Tbe relief of the aged, impotent and poor is charitable (p), 
whether the gift is general and indefinite (A) or for the poor of 
a particular parish, town, or other place (i), or even on a particular 
estate (A), or for a particular class of poor or the poor of a particular 
class, os poor gentlewomen (/), housekeepers (m), tradesmen of a 
particular kind (n), unsuccessful litera^ men (o), servants (p), 
old and worn-out clerks of a particular nrm (?), " poor struggling 
youths of merit ” (r), the i;elief of domestic distress (s), for poor 
pious persons (0> poor emigi-ants (u), inmates of a workhouse (a) 
or hospital (A), debtors (c), for fifty old men and fifty old women 
of a particular place, being “ needy and deserving *’ (d), or for the 
widows and orphans of poor clergymen (e) or seamen (/), or living 


(^) Froambld to stat. 43 Eliz. c. 4 ; soe p. 106, ante. PurposoB which may 
incidentallr benefit the rich do not ccaso on that account to be charitable 
(Jones V. Wiltiams (1767), Anib.'GSl; A.-O, v. Haherdashers* Co, (1833), 1 
My. & K. 420,429; Income Tax Commissioners v. Pemsel, [1891] A. 0. 6.31, 583). 
But a trust for the rich exclusively would not be charitable v. North- 

wndterJand (Duke) (1877), 7 Ch. D. 745, 752; Jte Macduff, Macduff v. Macduff, 
[1896] 2 Ch. 464, 471, C. A.). 

(A) A.-O. V. Matthews (1676), 2 Lev. 167 (for the good of poor peoplo for 
ever); A.-O. v. Syder/en (1683), 1 Vem. 224; A.-O. v. //once (1728), cited Amb. 
422; Nash v. Morley (1842), 6 Beav. 177; lie Darling, Far^har v. Darling, 
[1896] 1 Ch. 50 (to the poor and the service of Qod). 

(♦^ Wot^ord Parish v. Parkhurst (1639), Duke on Charitable Uses, 70; 
A.-O. V. Pearce (1740), 2 Atk. 87; A.-O. v. C7orfee (1762), Amb, 422; A.-O. v. 
Bovill (1840), 1 Ph. 762; A.-O. v. Blizard (1855), 21 Beav. 233 (poor of a 

g arish); A.-Q. v. Wilkinson (1839), 1 Beav. 370; Jtussdl v. Kellett (1855), 3 
m. & G. 264 (poor of a township); Bruce ▼. Deer Presbytery (1867), L. R 1 
So. ft Div. 96 (poor of a presbytery); Re Lousada (1887), 82 L. T. Jo. 358 
(*'London poor”); Balter v. Feary (1843), 7 Jur. 831; Re Lambeth Cltariiiee 
(1853), 22 L. J. (OH.) 959; Re St. Alphage, London Wall (18881, 59 L. T. 614. 

(k) Bristow V. Bristow (1842), 5 Beav. 289. Distinguish A.-G. v. Persse (1842), 
2 Dr. ft War. 67; and compare Broume v. King (1885), 17 L. B. Ir. 448. 

(0 A.-a. T. Power (1809), 1 BaU ft B. 145; i/S EsRin (1903), 72 L. J. [OH.) 
687. In some cases the word " poor ” or an intention to r^eve poverty is to 
be impUed from the terms of the gift (Widmore v. Woodroffe (1766), Amb. 636, 
640; Thompson v. Co7'hif (1860), 27 Beav. 649; Re Dudgeon (1896), 74 L. T. 613). 
(to) A.-O. V. Pearce, supra. 

(n) Be Whitde Trusts (1886), 33 Ch. D. 449. 

(o) Thompson y. Thompson (1844), 1 Coll. 381, 395. 

(p) Rave V. A.-O. (1843), 3 Hare, 191; Loseombe v. Wintringham (1850), 13 
SOftVe A7« 

iming (1900), 48 W. R. 300. 

(r) Milnes’ Fxecutore v. Aberdeen Uuivereiiy Court (1905), 7 F. (CL of Sess.) 
642. 

(s) KendaU v. 0ranger (1842), 6 Beav. 300, 303. 

If) Naekyf Morley, eajtra. * 

(w) Barclay v. Maskel^e (1858), 4 Jur. (w. s.) 1294. See Re Sidney, [1908] 
1 Ch. 488, 0. A. (*' emigration nsee” not cbaritahle). 

(o) A.-G. V. I5af,{l860), 3 Do G, ft'Sm. 704. 

(h) Reading Oorparation v. Lane (1601), Duke on Charitable Dees, ^1. 

(c) A.-O. V, Painter-etainersl Go. (1788), 2 Cox, 51; A.-0. v. Jronmongm* Co, 
<1833), 2 My. ft K. 576. ^ 

(if) Re Reed (1893), 10 T. L. B. 87.* 
f»y Waldo y. Coley (1809), 16 Yes. 206. 

(/) Powell y. A.-O. (1^7), 3 Her. 48. 
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in a particular parish (fj), or for indigent bachelors and widowers 
“ who have shown sympathy with science ** (h), 

171, The relief of the poor of a particular church or religious 
denomination, as Jews(t). Presbyterians (./), Moravians (fc), Uni¬ 
tarians (i), IrviDgite 8 (?A), or Methodists (r), is charitable, and has 
always been so, notwithstanding the law of superstitious uses. So 
also a gift for ministers persecuted ... or in poverty *’ on account 
of preaching certain doctrines (o). 

172. Perpetual trusts for the benefit of poor relations or descen¬ 
dants are charitable (p). 

Gifts for poor relations intended for immediate distribution are also 
charitable (< 7 ), unless they are intended to be confined to statutory 
next of kin (r), and such gifts are confined to the statutory next of 
kin unless a contrary intention appears from the will(o). Poor 
relations who become rich must nut participate (b), and a gift for 
the poorest of the testator’s kindred can only bo charitable when 
intended for persons actually poor (c). 

A gift for the poor giving a preference to poor relations is 


(a) A.‘0. 7 . Comber (1821), 2 Sim. & St. 93; RusaeJl 7 , Kellctt (lH3d), 3 Sm. 
& Q. 264. 

(A) Weir v. Critm-Broum, {.ISO'S] A. 0. 162; Mnrdoch'a Tritsfeea 7 . Ife/r, 
[1907] S, 0. 185. 

(t) De Cotta 7 . De. Vox (1754), 2 Swan. 487, n.; and son A.-Q, 7 . Maihiettm, 
[1907] 2 Ch. 383, 3!>2, 0. A. (Mildmay MisHinu to the Jews). 

(y) A.~0, 7. Wantay (1808), 16 Ves. 231. 

(A) Ineame Tax Commmimtrt 7 . Pemfel, [1891] A. C. 531. 

(/) A.-O. 7 . S/iore(l843), 11 Sim. 592, G19, aflirmod mb mm. Shore 7, Wilton, 
6 Cl. & Fin. 355, H. L. 

(t») A.'-Q. 7 . Laxvet (1849), 8 Hare, 32. 

(n) Datvton 7, Small (1874), L. E. 18 liq. 114. 

( 0 ) A,-0. 7. Laxoet, supra. 

ip) White 7 , White (180^, 7 Vos. 423 (trust for approntioing poor relations); 
A.~0, 7 . Price. (1810), 17 -Yes. 371 (poor kinsmen in a particular place); Imum 
7 . De/riez (1754), Amb. 595 (poorest relations); Browne 7 . Whaitey, [1866] 
W. N. 386; GUlamv. Taylor (1873), I* R. 16 Bq. 681 (lineal descondarits)'; Berntu 
7 . Bernal (1838), 3 My. & Cr. 559 (*‘ male descendants *’ construed as meaning 
descendants claiming through males); A.-d. 7 . Northumberland (Buhe) (1877), 
.7 Oh. D. 745; contrd, Liley v. Iley (1842), 1 Hare, 580; P&k 7 . Peek (1809), 17 
W. R. 1059. 

iq) A.-0. 7. Buckland (or Bucknall) (1741), cited Amb. 71, n,; Mahon 7. Savage 
(1803), 1 Sch. & Lef. lit. 

(r) Carr 7. Bedford (1679), 2 Rep. Ch. 77; ariffilh v. Jmes (16S7), 2 Rep. Oh. 
179; Edge 7 , Salitbury (1749), Amb. 70 (“nearosl relations”); Brtintdeny. WW- 
redge(ll^), Amb.507 (’‘mower's poor relations”); Wtdmorev. Woodr(>ffc (1766), 
Amb. 636("most necossitoos of my rdations”); Cower 7. Mainimriug (1750), 
2Yes. Sen. 87, 110 (“friends and relations” means “relations"); soe also 
Boach 7. hanmimd (1715), Free. Oh. 401: Ancm. (1710), 1 F. Wins. 327 (“poor 
reUtioiia”); Green 7 . //(»zwrd (1779), 1 Bco. 0. 0. 31 (“testator’s relations”). 
As to such A bequest when not confined to statutory vezt of Idn being 
void fat unowiamty, see Widmore v. Woodroffe, tupra, at p. 640; Mahon 7 . 
Savage, eunra ; Brandon 7. Brandtfn (1819), .3 Swan. 312 (“ neatest and next of 

kitt”). • 

te) See Otrr 7. Be^ord, tupra ; Griffith v. Jmft, supra. 

^) Mahon T. Savage, tupra. 

^) A.-^. V. Northumberland {Duke), tupra; and see A.-O', 7 , Price, tupra. 
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charitable (rZ). An inquiry may be directed as to who are poor 
relations (e). 

173. The relief of poverty may also be effected indirectly. 
Thus, bequests in aid of the granting of allotments (/), the 
apprenticing of poor children (g), the pensioning of old clerks (A), 
and the distribution of doles (t), are charitable. 

Similarly, the establishment, maintenance, and support of institu* 
tions or funds for the relief of various forms of poverty or distress, 
as soup kitchens (A), hospitals (Z), a 8 ylum 8 (w), almshouses (n), homes 
for lady teacher 8 (o) or working girl 8 (p), orphanages( 5 ), institutions 
for the benefit of impoverished actors (r), sick and poor funds of a 
parish church (h), are charitable. 

Gifts to religious communities having for their object the relief 
of the sick and poor(f), and to friendly societies where relief is 
given only to poor persons, but not otherwise (a), are charitable (&). 


Sub-Seoi'. 2 .—lidneational Purposes. 

Advanctiment 174. The advancement and propagation of education and learn- 
of learning, generally are charitable purposes (c). 


(d) Waldo V. Calei/ (1809), Ki Voa. 206. 

(f) V. Price (1810), 17 Yes. .‘171 v. Sidiiet/ Sussex College, 

Cambridge (186S), .‘14 Heav. 654. 

(/) CmJ'lou V. FHth (1851), 4 ].)e O. & Sin. 2.‘}7. 

(y) A.~C. V. Minsliull (1708), 4 Yes. 11; A.-U. v. Winchelsea (Earl) (1791), 
3 liro. 0. 0. .‘174; A.-Q, v. Wansatf (1808), I 6 .Y 03 . 231, 

(A) Re (Miuf/ (1900), 48 W. K.’SOO. 

(t) A.~(/. V. MinshuU, supra; A.-C. v. Vuvill (1840), 1 Ph. 762; Thompson v. 
Thompson (1844), 1 Coll. 381, 302. 

(fc) Jiimte V. Jackson (1887), 35 Cli. D, 460. 

(1) Pelham v. *4n«Z<T8OT» (1764), 2 Eden, 206; A.-<}. v. Casemgne (1832), 2 
My. & K. 647; A,-0. v. Kell (1840), 2 lloav. 675; Re Cox, Cox v. Davie 11877), 
7 Ch. I). 204. 


(m) Harbin V. Masterman (1871), L. E. 12 Eq. 5.50: Harbin v. Mastermun, 
[1801] 2 Cli. 184, 0. A., affirmed sub nom. Wharton v. Masterman, [1896] A. C. 
186 ; Henshaw v. Atkinson (1818), 3 Madd. 306. 

('») /jvndmda (Mayor) Case (1639), cited in Duko on Charitable Uses, 300; and 
Bee Chumherlayue v. Brocketl (1872), 8 Oh. App. 206. 

(r;) Re Estlin (1903). 72 L, J. (cu.) 687, whore the ladies in question paid 
part of the expenses of boaixl and lodg-iiig. 

(p) Rolls V. Miller (1884), 27 Ch. D. 71. 

((/) Hall V. Derby ^initary Autluvrity (1885), 16 Q. B. D. 163; Harbin v. 
Maslermtn, supra ; lie Clergy Society (1856), 2 K. & J. 615; Re Douglas (1887), 
38 Oh. D. 472. 


(r) Spiller v. Maude (1881), 32 Ch. D. 1.58, n. ; Re Lacy, Royal Oeneral 
Thoai/rwalFund Association ▼. Kydd, [1WH>] 2 Ch. 149. 

(*) Re (Jnnard, [1907] 1 Ch. 382. 

Cories V. Manners (1871), L. E. 12 Eq. 574; Re Delany, Conoley v. Quick,' 
[1902] 2 Ch. 642, and cases there cited. 

(a) Re Clijrrk (1875), 1 CL 1).497; CwnnqrA v. Edwards, [1896] 2 Ch. 697,0. A. 
(A) S}dUcr V. Maude, supra ; Pease v. PaWnson (1886), 32 Ch. 1). 164; Re 
Buck, HrtUy v. Madcey, ri«96] 2 Ch. 727; Re Aocy, Royal General Theatrical 
Fund AesociatioH v. Kydd, supra. As. to a cbaritable institution for the recep* 
tion of tlie deetitute being a lodging-house within the Coiuuou Lodging- 
houses Acte, 1851 and 1853 (14 & 15 Viet. c. 28; 16 & 17 Viet. C. 41), and 
the London Connty CoiuicU (General Towers) Act, 1902 (2 Edw. 7, c. clxxiiL). 
Piort IX., aeo Farker v. Talbot, [1965} 2 Ch. 043, C. A. 

(c) Whicker V. Hume (1858), 7 H. L. Cas. 124 ; United States (President) v. 
Drummed (1838). citeil 7 H. L. Cas. 155. It is otherwise where the gift is for 
the luenriin'ieaae of knowleilge (H*A*<A-rr v. Hume (1858), 7 H. L. Oae, 124,164 j 
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So also are the eBtablishment aut! support uf colleges (i), 2- 

Bohools (e;, professorships (/), fellowships (^), lectureships </*)» Ciuaitable 
scholarships (t), and prizes (j), and the providing of schoolniasters (Jfc)« Pbwbss. 

Gifts to learned societies and institutions for the advancoiuent of Adyanoimettt 
science (1), such as tho Boyal Society (m) or the Itoyal Literary o£ tcienoa. 
Society (n), are also charitable. 

So also are gifts for the education of special classes of persons, as Edamtion of 
the testator’s descendants (u), tho daughters of missionaries (p), or i»rtioaiar 
persons professing particular religious doctrines {q). cinases. 

The promotion of education in particular subjects, such us the Education in 
Irish language (r), economic and sanitary science («), art (/), urchtco- l*»rticulBr 
logy (a), or Christian knowledge (/>), is also a eharitalde purpose. ““ 

Re Macduff, Macduff y. Macduff, [1890] 2 CUu 451, 47;), 0. A.). A piffc to further 
“ religious and mental iinprovomont” is good (AV ^ruuH ruft, Ormrud v. ]Villfinmi, 

[1898] 2 Ch. 6:)8). 

(d) Porter'e Case (1592), 1 Co. llop. 241); Plate v. W. Juhn'e CuUntje (10;)8), 

Duke on Charitable Uses, 379; A.-<r, v. Comber (1821), 2 »Siui. & St. 93; 

Christ't College, Camftridge, Case (1757), 1 Win. Dl. 90; v. WluvuHtod 

(1750), 1 Ves. Sen. 534, 536 ; Walah v. Gladstone (1843), 1 Ph. 2iM) (Runiuu 
Cutholio college); Aberdeen University v. Irvine (1808), L. II. 1 Sc. & T)iv. 

289 ; Wallis v. 8.-0. for Nem Zealand, [1903] A. C. 173. l)ut not the ostublieh- 
ment of a monastic order for teaching purposes {MacLanghlin v. Campbell, 

[1906] 1 1. B. 588); see p. 122, post. 

(e) Gibbons v. Maltyard (1593), I’oph. 6; Itughy School (kise (1626), Duke on 
Charitable Uses, 6;13; A.-G. v. Nash (1792), 3 IJro. 0. (L 688 ; Kirklmnk v. 

I/udson (1819), 7 Price, 212; /lartshome y, Nicholson (1858), 26 Buav. 58; Re 
PeeVs {Sir Itvbert) Schtud at Tauuoorth (1868), 3 Cb. App. 543; AV dilehrist 
Kducational Trust, fl896] 1 Ch. 367 ; Smith v. Kerr, [1902] 1 (’li. 774, 778, C. A. 

(ancient Inns of Onuncery); Jl« Hawkins (1906), 22 T. L. 11. 521 (scliool for 
religious teaching and elemeutury education). 

(/) Yates V. University College, London (1873), 8 Ch. App. 454, uHirniod 11875), 

L. il. 7 H. L. 438 (professorship of arohseology); liiuJUand v. Ikundt (1887), 

L. J. N, C. p. 7 (professorship of economic fish culture). 

(v) Jesus College Case (1615), Duke on Charitable Uses. 363. 

(h) A.-O. V. Cambridge {Margaret Regius Pm/casw*) (1';82), 1 Vorn. 65, ii. 

(i) R. V. Newman (1667), 1 Lev. 284 ; He Levitt (1885), i T. L. It. 578; Ntirih 
Wales University Collie y. Tatflor, [1908] P. 140, C. A.; Re WiUiums, Tuyhr y. 

Wales {University) (1908), Tima (June 4, 1908). 

{/) Thompson y. Thompson, (1844), 1 (Joll. 398 ; Farrer v. St. Catherine's 
College, Cambridge (1873), L. It. 16 Eq. 19. . 

(i) JJynshaw y. Morpeth Corporation (1629), Ihtko on’ Charitable Uses, 242; 

A.-0. V. IFinc/tefsett {Karl), (1791), 3 Bro, C. 0. ;)74. 

{t) As to the meaning of “sdonce,” see Weir v. Crum-Brown, [1908] A. C. 

162, 168, 169. 

(m) Beaumont v, Oliveira (1869), 4 Ch. App. 309; Boyad Society of London 
and Thmnpsm (1881), 17 Ch. D. 407. 

(n) TJumas v. UoweU (1874), L. B. 18 Eq. 198. 

(o) Spencer y. AU Soule' College (1762), Wilm. 163; Itrannd y. Devon {Bart) 

C868), 3 Oh. App. 800; A.-O. v. Sidney Sussex College. ([1869), 4 Ch. App. 722. 

Bat not the education of *'ujy boy or man " of a particular surnuuie {Laverty 
T. Laverty, [1907] 11. B. 9). . 

(p) Oarman v. Chapman (1877), 7 Ch. D. 271. 

(o) Income Tax C^nissionere r. Perneet, [1891] A. 0. 531; Halsh v. Glad- 
stone (1843), 1 Ph. 290; Carhery y. Cox (1852), 3 I. Ch. It. 231, u. (Boiuau 
(jatholttis) ; Be MuAd (I860}, 28 Baav. 39 {Jewn). 

(r) A.-O. V. Flood (1816), cited Hayes & Jo. App. at p. xxxviii; aitd see 
Broumjohn v. QaU, [1869] W. N. 133, 

(•) Jis Baridge (IS^O), 63 L. T. 470, • 

(f> Re AOsop (1884), 1 T. L. B. 4. 

(a) Yates y. University CdUeye, Loudon, supra. 

{b) At-^O. y. Stepney (1804), 10 Yea 22. 
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StTB-.'^BCT. y .—Heligiom J*tirjnae». 

175. Gifts for religious purposes are jtrimd facie charitable, 
unless the contrary can bo shown (c). Such purposes must be for 
tho instruction or edification of the public (rf). 

Accordingly gifts for “ promoting religion " (e), for the “ worship 
of God ” {/), for the “ spread of the Gospel ” ig) or of Christianity {h), 
or to be used “ in the service of my Lord and Master ” (t), for the 
support of missioniirios (j), for “ such missionary purposes as 

-;—selects ” (A), for the distribution of Bibles (f) or of other 

religious boolcs (w/.), or for tho maintenance of institutions formed 
for the promotion of religion, as the Society for the Propagation of 
tho Gospel (?/.), the Prote.staut Alliance (w), the Church Missionary 
Society (p), or the Hociedy for Promoting Christian Knowledge (g), or 
“ to tho following religious societies, viz.-” (r), are charitable. 

176. Similarly tho establishment of a bishopric (»), the provision 
of clergy (0 or preachers (u), or the increase of their stipends (a-), even 
though conditionally upon their preaching certain doctrines (//) or a 
particular sermon (a), or permitting free sittings (/>) or providing a 


(<•) //« jr/iiie, JJ'Me v. [l.S!)3] 2 Ch. 41, 33, V. A.; Jfe MaaJnff, Macduff 

V. Mni'duff, [1896] 2 Ch. 46i), 474, 0. A.; Ai'nolt v. Amott, [1906] 1 I, R, 127. 
As to reli^riouH pm-posos void as buiiijj superstitious or against public policy, see 
pp. 117, 120, 122, post. 

(d) Cocks V. Manners (1871), L. R. 12 Eq. 674, 586; Re Delany, Conoley v. 
Quick, [1902] 2 Oh. 642, 648. 

(f) A.-O. V. Stepney (1804), 10 Vca. 22; Baker y. Sutton (1836), 1 Keen, 224; 
Wilkinson v. Lindyren (1870), 5 Ch. App, 670; contrd, Browne v. Yecdl (1790), 
7 Ves. 50, ij., 10 VoB. 22, 27, doubled in Morice v. Durham (Bishop) (1606), 10 
Ves. 622, 639, nnd in Re Macduff, Macduff y. Macduff, stipra, at pp. 471, 472. 

(/) .4.-(7. V. Pearson (1817), 3 Mer. 363, 409. 

(g) Re Lea (lcS87), 34 Ch. D. 628. 

(h) A.-(f. V. Stipneg, supra; A.~G. v. London Corporation (1790), 1 Ves. 243. 

(i) J'‘oumscourl V. Powerscourt (1824). 1 Mol. 616; Fdan y. Russell (1842), 

4 1. Eq. R. 701; Re Darling, Farquhar v. Darling, ] 1 50. 

(j) Income Tax Commissumers y, Pemsel, [1891] 0.”631 ; but see Scott v. 

lirownrigg 0881), 9 L. R. Ir. 246. 

(i) Re Kriiny (1008), 97 L. T. 130, not follovring Scott v. Drownrigg, stqrra; 
BOO also A llanos Executor y. Allan, [1908] S. C. 807. 

(l) A .~Cf, y. Stepney, sup7-a. 

(m) ThornUmy. //om-s (1862), 31 Deav. 14. 

(n) Re Maguire 0870), L. R. 9 Eq. 632. 

(o) Re Delmar Charitable Trust, [18971 2 Ch. 163 (defence of doctrines of 
the Refonnation). 

(p) Re Clergy Society (1866), 2 K. & J. 616. 

(9) lldd. 


Macduff V. Macduff, 
‘ * 124. 



Uses, 881; Penttredv. Payer 

(16,19), Puke on Chantablo Hses, S81; Q'r/wes v. Cok (1792), 4 Bro. 0. 0. 06 
(*) Dtmmr ▼. JffetUttx (1740), 1 Vee. Sen. 320; J.-ff. v. Rtvrettm /17aZI. 

%»‘^J1733). Amb. 201; MidAfeton v. ClfWow 
0798), 3 Vw. 734; Wsdnu/re. v. Woodroffe (1766), Amb. 636 (Queen Anne’s 
1' Repr«»»iM$ve Churth Body (1881), 9 L. R. Ir. 1; Re 
Maguire (18«0), P R. 9 Eq. 632 (gift to Adefitioutu Oorates' Aid Society). 

Mi) •^*'<3'. V. MolltmA (1832), You. 562. 

W Parker's Chanty (1863), 32 Beav. 654. 

{ifyjle,Jta)ifdell (1888), 38 OL P. 213i ^ 
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ciergyuiau to preach ou particular occasions <c) oi- to particular *• 

persons, as prisoners (d), or gifts in lieu of tithus (c), or for pen* Ghilitablo 
sioning a perpetual curate, are churital>lo (f). ' PR Ji>OSt B. 

Gifts for the augmentation of livings or for tho puicluise of 
advowsons for the spread of particular religious views (;/), or trusts 
for the benefit of parishioners to nominate the parson (/<), or to a 
minister and his successors (i), or to a minister for the time lieing, 
are also charilahlc(A:). A gift to a minister and churchwardtuis 
for tho time being to bo applied os they think fit, without any 
mention of charity, is a good charitablo gift for occlesiastical pur¬ 
poses in tho parish il). Gifts also for chijrch expenses generally (m), 
to provide a clerk (/»), an organist (o), or choristers (p), are 
charitable. 

177. The repair of a parsonage is a charitablo purpose ( 7 ). Repair of 

So also the provision and maintenance (r), repair and ornamonta- 
tion (s) of a parish church or of the chapel or meeting-house of any J-lSTgious 
particular Christian denomination (a), or tho provision or repair of purpows. 


(f) Durour\. MuUeux {Hid), 1 Vos. Scu. 3‘20; /.’e PurJcfr'a Charity (1803), 32 
Bear. 054. 

{(1) lie Huia^'a f'haritiia (1801), 7 Jiir. (N. 8.) 32a. 

(e) MiUtank v. Lambert (18(50), 28 IJoav. 200. 

(/) J.-O. V. Parker (1747), 1 Vos. Son. 43; soo also T. lirereton (17a2), 
2 Ves. Sen. 425, 426, 427. 

(g) lie Hunter, Hood v. A.‘0., [1897] 2 Ch. 10.5, (5. A.; hut not if no tnist of tbe 
advowHon is declared, on wliicn ground Iho House of liords rovorsod this 
docision, aub nom. Hunter v. A.*G., [1899] A. C. 309. 

(A) Pe at. 8tej>hen, Coleman Street (1888), 39 Ch, I>. 492; Hunter v. A.-Q-.t 
aufra, at p. 322; Foley v. A.-U. (1721), 2 Bro. Phi-I. Cog. 249; A.-O. v. 
Scott (1760), 1 Vos. Sou. 413; A.-G. v. HeAsfer (1875), L. R. 20 Eq. 483, 491. 
Compare, on the other hand, .4. -(?. V. Parker, aupra; A.-O. v. (1804), 

10 V^. 336; A.-O. v. Newcomhe (1807), 14 Ves. 1, whei-e such a trust was 
considered valid but not charitablo ; see also Edenhoro' yA v. Canterbury (Arch- 
biabop) (1820), 2 Buss. 93. As to when a trust to pm chase an advowson is 
not charitable, see p. 124, poet. As to the moaning of purisliioiicrs, see uoto (.r), 
p. 166, poat. 

(0 A.-O. V. Mulland (1832), You. 662; Thomber'i. Wilaem (1855), 3 Drew. 245. 

\k) A.-Q. V. Cock (1761), 2 Vos, Sen. 273; A.-(t. v, Sftarka (17.53), Amb. 201. 
But not a gift for the particular minister in bllico (hoe v. Aldridye (1791), 
4^ Term Bop. 264). 

{!) Ue Oarrard, [1907] 1 Ch. 382. Sco also Thornber v. WHmh, aupra; Jle 
Delany, ConoUy v. Quick, [1902] 2 Ch. (542, 616; He Davidacm (1908), 24 T.Ij. B. 
768 ; and disunguish the coses whoro tbe gift foils for unoortaiuty {Fowler r. 
Fowler (1864), 33Beav. 616) ; seo p. 146, poat. 

(m) Me Bcaweroft, Ormrtd v. Wilkinaon, [1898] 2 Ch. G3S, 642. 

(n) Durour v. Motteax (1749), 1 Ves. Sen. 320. 

(o) A.-O. T. Oakaver (1736), cited 1 Ves, Sen. 636; Jle Scowcni/t, Ormrud v. 


Wilktnaon, aupra. 

(») Turner v. Ogden (1787), I Cox* £q. Cos. 316; see, however, A.-O. v, 
Oakaver, aupra. 

(a) A.-O. ▼. Chester {BiaJmf) (1766), I Bro. C. C. 444. 

(r) Be Paticer (1809), 4 El. & N. 606?* CUphane v. Edinburgh MagUdratea 
(1864), 4 Maoq. 603, H. L. 



ie Paltoine Estate Charity (1888), 39 Oh. X>. 64 (spire); Be iSf. Alpltage, London 
WdU (1888), 59 L. T. 614. . , . 

Be Manaer, A.^0. v. Lucaa, [1906]} 1* Ck. 68, 73, 
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a chancel (b)or organ (c), bells(fi)» gallery (e), clock (/), or monument 
in a church (//), are charitable purpoBee. 

Bo also giftB for maintaining or providing a churchyard (k), or 
cemetery (i), or burial ground for a particular 8ect(/f), or for head¬ 
stones to the graves of certain almshouse pensioners (/), are charitable. 

178. The advancement of the Roman Catholic and Jewish religions 
and of all dissenting denominations and the maintenance and benefit 
of their bcIiooIb and chapels are also charitable purposes (m). 

Suh-Skci'. 4.— Ptih/ic Purpmes. 

179. Only those objects of general public utility are charitable 
which are mentioned, or uro analogous to those mentioned, in the 
statute of Elizabeth (n). 

Thus, gifts fur the benefit of the country to bo applied by the 
Chancellor of the Exchequer (u), for a peal of bells to be rung to 
commemorate the restoration of the monarchy (p), for the benefit 
of the commonwealth (7) or relief of taxes (r), in reduction of the 
National Debt (»), or for a county, city, borough (/), ward («), 
or parish (m;), or for inhabitants of particular localities (a;), as of a 

(b) Hoare y. Oahorm (1806), L. Zl. 1 Kq. TiHo. 

(c) A.‘(i. V. Oaltaver (1730), citetl 1 Vea. Son. 53G. 

{d) Turners. Ogden (1787), 1 Cox, Eq. Ctia. .‘JIG; uiulaoo Ite Palatine Estate 
Cluirity (1888), 39 Ch. 1). 54, 69. 

(e) J.-O. V. Pag, {1900] 1 Ch. 31. 

(/) lie Church Estate Charity, Wundaunnih (1871), 0 Ch. App. 296; Jle 
Hendry (1887). 56 L. T. 908. 

iy) iloare v. Osborne (1806), L. B. 1 Eq. 585; Re Right/s Trusts (1866), 36 L. J. (cii.) 
147. Aa to tombs und muuumouts not furmiup; part of a church, aoe p. 118,post. 

(A) Re Vaughan (1886), 33 Ch. D. 187 ; Ih Pouylas, Ihuglas v. Shnpam, 
[1905] 1 Ch. 279 ; and see title Buuiai. and Cukmation, Vol. lU., pp. 432 et aeg. 

(»■) A.-O. V. Rlizard (1855), 21 Boav. 233. 

(A) Re Mauser, A.~Q, v, Lucas, [1905] 1 Ch. 68. 

(/) Re Pardoe, [1900] 2 Ch. 184. Aa to privuto tombs, see p. 118, post. 

(m) See p. 121, pmt. 

(«) Re Macduff, Macduff v. Macduff, 11890) 2 Ch. 451, 460, 467, 473, 474, 
475,0. A.; Langham v. Peterson (1903), 87 L. T. V41; Re Omni, llaringUmv. Watts, 
[llMloj 2 Ch. 60, 66; Re A lien, Hargreaves v. Taylor, [1905] 2 Ch. 400,405; Qrimnid 
y. Qrtmond, [1905] A. C. 124; compai'e, however, A.-&. v. Hedis (1824), 2 Sim 
41 St. 76, where it was held that all public purposes wore charitable. 

i o) Nightingale y. Goulboum (1848), 2 Fh. 594. 
p) Re Pardoe, supra. 

q) Smith y. iCerr, [1902] 1 Gh. 774, C. A. 

(r) A.-Q. y. Rushbi/ (1857), 24 Beay. 299. 

(a) Thelluaaon v. Woodford (1799), 4 Vos. 226; Newland y. A,-0. (1809), 3 
Mer. 984; AsAton y. Langdale (Lord) (1851), 4 De Q-. & Sm. 402, 403; Income 
Ta% Oommissioners y. Ptmael, [18911 A. C. 531, 544. 

(<) Howse y. Ohamnan (1799), 4 Vea. 642; Wrexitam Oorporatiott y. Tamplin 
(1873), 21 W. K. 768 ; A,-0. y. Dartmouth Corporation (1883), 48 L. T. 93.3 ; 
A.-G. y. Lonsdale {Earl) (1827), 1 Sim., 105; Milford v. Reynolds (1841), 1 Fh. 
185 (pablio works in the city of Dacca). 

(u) Boylia y. A.-O. (1741b 2 Atk. 239. 

(w) Wed ▼. Knight (1670), 1 Ohr Cas. 134 ; Dolan y. Macdenaat (1868), 3 (3». 
App. 676; A.-0.»y. Hotham (Lord) (1823), Turn. & E. 209; A.-6ii. y. Lonsdale 
(Mrl) tupra ; A.-O. r. Webster (1875), L. E. 20 Eq. 483; Re St. Bridds Parish 
Kstaio (1877b 35 Oh. D. 147,. n.; Re St, Botclph Without Bishopsgedo Parish 
EsMos (1887), 36 Oh. D. 142; • i?e Sf. Alphage, London Wall (1888), 59 
L. T. 814; Re St. StmAett. Coleman Street (1888), 39 Ch. D. 492; Re St. Nicholas 
Aeemt (1889), 60 L. T. 532. See Re Mann, Hardy v. A.-O., [1903] 1 Oh. ^2. 

( 4 ^ Wrexham Ourporation v. Tamplia (1873), 21 W. E. 7W, Ouupare 
<^Ufd p. 117, post, and in uotM (<) and (*»), ss^tra, . 
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borong^ (y), city (z), town (a), or village ( 6 ), or for the copyhoM 
tenants of a manor (c) or tlie occupiers of cottages on a manor (d), (Siaittaltle 
are charitable. 

180. Gifts for particular purposes benefiting the public or Benefit ot» 
a section thei’eof, as for repairing highways (e), building bridges (/), 
protecting the sea coast against encroachment ( 9 ), i)roviding a 
town with water (A), or light (t), or other improvements (. 7 ), or 
fortifications (A), or building a courthouse (0 or workhouse (w), or 
providing a cemetery (n), or for poor relief ( 0 ), or in reduction of 
rates (p), are charitable. 

So also gifts for the benefit of a voluntear corps (q) or for teach- 
ing shooting (r), of a library and renewal funds to the officers' mess 
for the time being of a regiment (s), or for encouraging good 
domestic servants («), or for providing a lifeboat (»t), are charitable. 

Gifts for public libraries (iv), and museums (x), and reading- 

(y) Goodman v. Saltask CorporcUion nS82), 7 App. Caa. 083; J{e Norwich 
Town Close Estate Charity (1888), 40 Ch. 1), 298. Seo, however, Prestney r. 

Colchester Corporation (1882), 21 Ch. D. 111. 

(z) A.-G. V. Carlisle Corporation (1828). 1 Sim. 437; Mit/ord v. Reynolds 
(1841), 1 Ph. 185. But not where the gift is intended for individuals {Royers ▼. 

Thtmas (1837), 2 Keen, 8). 

(a) A,~G. V. Cashel Corporatmi (1842), 3 Dr. & War. 294; A.~G. v. Guhray 
Corporation (1828), 1 Mol. Qh. 

(b) V. J/obert (1723), 9 Mod. Hep. 64. 

(c) Wilson V. Barnes (1886), 38 Ch. I), 507. 

(<0 A.-G, V. Meyrick, [189.3] A. C. 1. 

(e) A.-G. V. Uamm School (1754), 2 Yes, Sen. 66! ; A.-O. v Day, [1900] I 
Oh. 31. 

(/) Forbes y. Forbes {18.V1), 18 Beav. 552. 

(y) A.-G. V. Broom (1818), 1 Swan. 205. 

(A) Jones y. Williams (1767), Amh. 651. 

(t) A. G.y.HeeUs (1824), 2 Sim. & St. 70,77; A.-G. y. Kastlake (1853), 

11 Hare, 205. 

(j) House y, CAopmaa (1799), 4 Ves. 542; A.-<}. y. IJ< 'is, sniira; A.-G.y. 

Brown, supra. 

(A) A.-G. V. Carlisle Corporation, supra; A.-G. y. DaHmouth Corjwi'otion 
(1883), 48 L. T. 933. 

(/) Duke on Charitable Usos, 109, 136. 

(m) A.-G. V. Blizard (1855), 21 Beav. 233; Re Jit. Boiolph Without Bishops- 
gate (1887), 35 Ch. D. 142; WeMter v. Southey (1887), 36 Oh. D. 9 ; but com¬ 
pare Burnaby v. Barshy (1859), 4 11. & N. (i90, 

(a) A.-G. y. Blizard, supra; and w>o title Dcuiai. an» CliEMATiON, Vol.III., 
p. 432. 

(r») Buckraft v. I’ridham (1877), 6 Ch. D. 205; Re St. Alphaye., London Wall, 

(1888), 69 L. T. 614. 

(p) Doe V. Howells (1831), 2 B. & Ad. 744 ; and see A.-G. v. Limerick Corpora- 
tum (1817), 6 Dowl. 136. 

(fl) lie Stratheden and Camphdl {Lord), Alt V. Stmtheden and Campbell (Aorcf), 

[1894] 3 Oh. 265. 

(r) Be Stephens (1892), 8 T. Tj. R. 792. * 

(s) Be Go^, Harinyton v. Watts, [1905] 2 Ch. 60. 

(t) Beeve y, A.-G. (1813), 3 Ilure, 191; Ltjfcombe y. Wintringkam (1850), 13 

^ * 

(it) Johmioti V. Swann (1818), 3 Madd. 457, 

\w) Abbott y. From- (1874), L. R. 6 P. C. 96. Distiiigui^ the cases where 
the Itutitution is lor the benefit of the IouihW and subscribers only (Came y. 

Long (1860), 2 De O. S'. & J. 75; Ite Busseit Institution, Figgins y. Baghino, 

[1898] 2 Ch. 72 ; Be Jones (1898), 67 L. J. (oil.) 504 ; Re PiU Biivm. Scott v. 
ritt Rivers, [1902] I Ch. 403, C. A., and cases there cited). 

JBritish'Mpseujn v. IfAite (1826), 2 Sim. & St. 594; Re Allsop (1884), 1 
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rooms (y), a botanical garden (z), or to the Itoyal Lifeboat Instita* 
tion (a) or Boyal Humane Society (b), are similarly charitable. 

Gifts for the prevention of cruelty to children (c) are charitable. 

181. So also gifts to societies or institutions established for the 
protection of animals, as the Home for Lost DogB(rf), anti- 
vivisection societies (e), vegetarian societies (/), or the Society for the 
Prevention of Cruelty to Animals (ff), or to establish a veterinary 
college(/0 or an animals’hospital(i), or generally for the preservation 
of animals or vegetables useful to man, are charitable (j% 

182. The promulgation of particular doctrines or principles may 
bo charitablo (k), as, for fnstance, ConseiTative principles combined 
witli mental and moral improvement (Z), Socialism (m), anti-vivi¬ 
section principles (n), or the distributing of the writings of Joanna 
Southcote, a foolish and ignorant Avoraan, whose works, however, 
were written obviously with a view to extend the influence of 
Christianity (o). 

In deciding whether a particular gift is charitable as being bene¬ 
ficial to the community, the main point to consider is the purpose. 
The source from which funds are derived is not one of the tests 
of a public charity (p), whether they are levied by taxation (q) or are 


T. L. U. 4; He HviUnirne (1885), 68 L. T. 212. Aa to picture ^lleries, see 
Om/nnv. Cardan, dtod in Morice v. l>urhain {Bishop) (1805), 10 ves. 522, at 
p. 633; Abbott v. Fraser (1874), L. B. 6 P. C, 96; aud as to the onoourageineut 
of art, see McCaig v. Olasgow University, [1907] S. C. 231; aud p. Ill, ante. 

(y) Re Scowcro/t, Ormrod r. Wi/kifiso7i, [1898) 2 Ch. 642. Even if the iastitution 
named, though used for charitable purposes, is not bound by a good charitable 
trust, tho giftirill be good (Re Mann, Hardyr. A.-O., [190.3] 1 Uh. 2.32). 

(*) Tomdey v. BedwtU (1801), 6 Ves. 194; Harrison v. Southampton Corpora- 
tion (1854), 2 Sm. & G. 387. 

(a) Thomas v. Howell (1874), L. E. 18 Eq 198; Re Richardson (1888), 50 
L. J. (OH.) 784; Re David (1889), 41 Oh. 1). 1H.S. 

(//) Beaumont v. Oliveira (1869), 4 Ch. App. 309. 

(<•) Income Tax Commissioners v. Pemsel, [1891] A. 0. 5.31, 672. 

(it) Re Douglas (1887), 35 Ch. D, 472. C. A.; Marsh v. Means (1857), 3 Jtir. (N.8.) 
790; Re Foveaux, Cross v. London Anti-Viinseeiion So<iety, [1895] 2Ch. 601, 607. 

(f) Tatham v. Drumnumd (186'1), 4 De 0. J. & Sm. 484; Re Douglas, supra ; 
Re Joy (1888), 60 L. T. 176; Re Foveaux, Cross y. Lotuion Anti-Vivisection 
Socitt}), sujtra; Armstrong v. Reeves (1890), 25 L. E. Ir. 325. 

(/)■ Re Cranston, [1898] 1 I. E. 431; Re Blatter (1905), 21 T. L. E. 296. 

(y) Tatham v. Drummond, supra; Re Douglas, supra, 

(A) Jiondon University v. I’amw (1857), 1 l)oG. i!fc J. 79, 80. SoeReJoy, supra, 
(t) Ibid. 

(j) Ibid. Distinguish the oases of gifts for the benefit of specified animals 
(Re Dean (1889), 41 Ch. D. 652) aud for animals not useful to man (A.-O. v. 
H''Aorw»cwd (1750), 1 Vos. Sen. 634, 636 (trust to feed sparrows)), which are not 
dioritiifble. 

(A') This is not so where the doctrines nro subversive of morality or otherwise 

K nniidotis ; see p. 123, post. An inqpijy into tho nature of the dootrinee may 
e ordered (Rnsaell v. Jatkson (1852), 10 Uai-e, 204). 

(f> Re 8cou’cro/i, Lhmrod V. WiUayum, supra, 

(m) Russell V. Jaehson, supra. See JPure v. Clegg (1861), 29 Beav. 689. 

(n) Its Foveaux, Cross v. London Anti. Viviae^ion Society, supra, 
ip) Thornton v. Howe (1862), 31 Beav. 14. 

(p) AeBf. Rotolph Withovd Bishopsgate (1887), 35 Oh. D. 142, 160; Ban's. 
iiprtw Sanitary Authority (1886), W Q. B. D. 163, 171 ; contrd, A.-G. v. Beelis 
. ,|!$24), 2 Sim. & St 67, 77. - 

(o) A.-O, V. Brown (1818), 1 Swan. 266 ; A.^-O. v. Dublin Corportdion 
A$27), 1 Bli. (N. 8.) 3J^2, 334, 336, H. L.; A. O. v. Fastlake (1863), U Hare, *m; 
B^,St. Bride’t, Fleet Street (1877), 36 Ch. p. H7, n.; Re St. BaMph Witkout 
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A gift from the Grown (**). Tliis prinei{de is applicable also to l<a^ 
purchased under statutory authority for a public purpose («). 

Sect. 8 .— Non^cJiantahle Purpo$e$, 

StTB-SECT. 1 .—GiJU for PrivaU Charitioi or for Sprcifed Individimh. 

183. Bequests for private charitable purposes are not recognised 
by the courts os charitable in the legal sense (0« except where by 
the use of the word “ private " a testator may be said to have drawn 
a distinction between “charities available for all and charities which 
are restricted to a special class or administered by individuals with¬ 
out the intervention of any corporate organisation ’* (ti). 

184. Gifts for the benefit of particular individuals or a fluctuating 
body of ])articular individuals (w), whether named by the testator or 
to be selected by his trustees (x) or by any other person (y), ns, for 
instance, gifts for persons residing in a particular street (a), for the 
children of the testator’s tenants on a particular estate (/>), for 
members of a city company whose property was impressed with no 
charitable trust (c), or for the members of a religious community 
associated only for the purpose of working out their own salva¬ 
tion (d), or for poor relations where limited to persons entitled 
under the Statute of Distributions («), are never charitable, though 


liwlmpstjaic (1887), 35 Ch. D. 142, 150, 161; seio also A.-Q. v. ShmotUmry 
Corporation (18*13), 6 Boav. 220. 

(r) A,-0. v. BWaord(1855), 21 Beav. 233; contra, A,-0. v. Galway Corporaiion 
(1828), 1 Mol. 95. 

(«) A.-Q. V. IHymouih Corporation (1845), 9 Boar. 67; Re St. Pancraa Burial 
Ground (1868), L. K, 3 Eq. 173. 

(t) Ommanney v. Butdicr (1823), Taro. & B. 260; JSllie v. Sdby (1836), 
1 My. & Cr. 286, 292, 293; Nath v. Morley (1842), 5 Bear. 177, 183. 

(u) lie Sinclair (1884), 13 L. B. Ir. 150. per Borter, M.H., at p. 154. With 
this interpretation of the word private,” it may bo possible to reconcile the 
cases of Waldo v. Gafcy (1809), 16 Ves. 206, where a gift for “chniitable 
piirposes as well of a public as a private nature ” washoM sood; JohvUm v. 
Swann (1818), 3 Madd. 457, where a trust for public and private charitios 
was held good; and Horde v. Suffolk (Earl) (1833), 2 My. he K. 59, where 
B trust “ to distribute in charity to private individuds or public instilutious” 
was held good. As to the ambiguity of the expression ” private chanty," see 
A..O. V. Pearce (1740), 2 Atk. 87: "Each particular object may bo private, 
but it is Ibo extensiveness which will constitute it a pubbo charity ” ; Nruh v. 
jVorlity, supra; Hall v. Derby Sanitary Authtviiy (1886), 16 Q, B. D. 163,171* 
173; Re Slevin, Slevin v. Hadmm, [1891] 2 Oh. 236, 0. A. 

(w) Goodman v. Saltash Corporation (18K2), 7 App. Cos. 633, 650. 

(») Liley v. (1842), 1 llore, 680; Tlumaa v. Howell (1874', L. B. 18 Eq, 
198; Edge v. Salisbury (1749), Amb. 70. 

(y) A.-G. V. Hughes (1689), 2 Vem. 105. 

(o)^ Rogers v. Thomas (1837), 2 Been, 8. 

(5) Browne v. King (1885), 17 L. B. It. ^8; and compare Bristow v. Bristow 
(1842), 6 Beav. 289. 

(c) A.-O. V. Haberdashers' Co. (1834), 1 My. & K. 420. 

(A Codes V. Manners (1871), L. B. 12 Eq. '5f4 ; SUovart v. Gnen (1871), I. B. 
5 Eq. 470; Re Delany (1881), 9 L. B. Ir. 226. See also Re»Delany, Conoley 
V. Quick, [1902] 2 Oh. 642, where the objects of the convent were charitable. 

$dge V. Salisbury eujra, whnb “nearest relations” were construed 
to mean statutory ne^ of kin; Srueuden er. Woolredge (1765), Amb. 507; 
Widikore v. Wbo^ffb (1766), Amb. 636; GoaUnge v. Ovodinge Cf740), 1 Yes. 
Sni...2SI; Doyley v. (1735), 4 Yin. Abr. 485; Salmburgjfi DonUm (1867). 
3^ J, 529. See also Gower v. Maimoaring (1750), 3 Tca S«Q. 87; and 
pt ante. 
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they may be upheld as gifts to individuals (/). So also bequests 
for the benefit of an orphan school, kept by an individual sub¬ 
stantially at his own expense (g), for the support of any boy or man 
of a particular surname {h), for keeping in repair a portrait (i), for 
providing a particular estate with labourers’ cottages (j), to a liv^ 
company for giving a dinner upon the testator’s birthday to which 
certain churchwardens should be invited (fe), for a private chapel 
with chaplain and choristers (i), for masses for the repose of the 
soul of the testator (m), for the suppression of cruelty to animals 
by the private prayers of members of a society («), for the mainten¬ 
ance of the testator’s horses and dogs (o), to feed sparrows (p), and 
a devise of a house to a college to be inalienable as a residence for 
a fellow who should “ sometimes give entertainment to the poor” (q), 
are not charitable. 

185. Nor can gifts for building, maintaining, or repairing a 
monument or tomb not forming part of the faln'ic or ornament 
of a church (r), whether as a memorial or burying place of the 
donor alone (s) or of himself and his family (t), be supported as 
charities, though they may be valid as private trusts, if not 

(/) Cocks V. Manners (1871), L. R. 12 Eq. 674. The principle differentiating 
the coses cited in the })receding notes and those cited at pp. 107, 108, ante, is not 
quite obvious. Both classes of cases deal with gifts to sections of the public, 
tiie former being held not charitable and the latter charitable. It is submitted 
that a gift to a section of the public is not charitablo if the section is so small 
that the gift amounts to a gift to spocilled individuals, even though the motive 
of the donor may be to accomplish a purpose which would he legally charitable 
if the objects of bis bounty had not been so restricted. 

(ff) Clark V. Taylor (185:t), 1 Drew. 642. 

(A) Laverty v. Laverty, [1907] 1 I. R. 9. 

(/) lie Qassiot (1901), 70 L, J. (on.) 242. 

O') Re Tunno, [1880] W. N. 164 (the object being the benefit of the owner of 
the estate). 

(A) Re Jtamett (1908), 24 T. L. R. 788, 

(/) Jfoare v. Ifoare (1880), 56 L. T. 147, 160. 

(w) /rc<(< V. Shuttlrworth (ISU.l). 2 My. & K. 681; Heath v. Chapman (1864), 
2 Ihw. ‘124. As to superstitious uses, see also p. 120, jmt; and os to masses 
for souls in Ireland, p. 122, jnat. 

(n) Re Joy (1888), 60 Ij. T. 176, 178, where the real object contemplated by 
the testiiior was the improvement at the membors of the society, not the 
suppression of cruelly to animals, which is a valid cliaritable purpose fMar<A v. 
Means (1867), 3 Jur. (N. s.) 790; Re Fovmux, Cross v. fam^n Anti~ Vivisection 
t»iciety, [1896] 2 Oh. 501); and see p. 116, ante. 

(«) Re Dean (1889), 41 Ch. D. 652. 

Ip) A.-O. V. Whorwood (1750), 1 Vos, Seu. 634, 636. 

( 9 ) /Wd. 

(r) 7^-itnmer y. J)anhy (186:^, 26 L, J. (cu.) 424; Ilrnre v. Osbvme (1866), 
L, B. 1 Eq. 685; Re Riyley's Trusts (1866), 36 L. J. (cri.) 147. 

(s) Meilick V. Asylum (l*resident and Guardians) (1821), Joe. 180; Adnain V. 
Cole (1843), 6 Beav. 363; Lloyd v. LUyd (1852), 2 Sim. (K. 8.) 255; mUis v. 
Brmt/n (1838), 2 Jur. 987. 

(t) Oravenor v. HaUum (1767), ,^inb. 643 ; Dttrour v. Midteux (1749), 1 Vee. 

Sen. ,320; Doe Pitefter (1816), 3 M. & S. 407 ; Rickard v. Rnhson (1862), 31 
Beav. 244; Fowler v, (166‘1). 33 Beav. 616; Hmre y. Osborne, supra; Re 

Jl*yl*y'v Trusts, supra; Fisk y. A.^O. (1867), L. B. 4 Eq. 821; Hunter y. BuUuch 
(1872), L. B. 14 Eq. 46; Dawson y, Small (1874), t,. E. 18 Eq. 114 ; Re mUiams 
(1877), 6 Ch, D. 736 ; Be Birkeit (IS'S), 9 Ch. D. 570; Veup Cheah Neo y. Ong 
Cheng Hto (1875), L. E. 6 P. 'G. 381; Re Vaughan (1886b 33 Oh. B. 187; Re 
Bognson, Birdy, Lee, [1901] 1 Ch. 716. And ^ Re Tyler, Tvkr v. Tyler, [1891], 
8 Ch. 262, 267, whe]% aperpetual condition in a gift to a charify for kMpang a 
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perpotnities (u). So, too, a botjuest for erecting Btatiies of thd 
testator and his family and artistic towers on Ms estate is not 
charitable, oven where the testator declares Itis wish to encourage 
art and directs prizes to be given for the host [)lanB and designs (a). 

186. Similarly gifts for associations or institutions whose sole 
objects are the private advantage of their inombers are not obarit- 
able, as, for example, gifts for friendly and other mutual l)eneiit 
societies (b), for the Goips of Commissionaires (c), a trade union or 
its benevolent fund(d), a sacred harmonic society (s), a mechanics' 
institute (/), a library (^), chess club (h), or museum (t) established 
for subscribers only. * 

On tlm winding up of associations of this kind the fundi are 
divisible among the members lor the time being (jf), or where 
there are no existing members, lapse to the Crown as bona 
vacantia, at any rate in those cases where the memberi on 
making their payments finally part with their intei'est in the 
moneys subscribed in return for certain benefits (k). 

Gifts to perpetual but non-charltable institutions are valid if 
when paid they do not become subject to any trust which prevents 
the existing members of the association from spending the money 


tomb ill repair •was hold valid; Pirhriyht v. Salwey, [1896] W. N. 80; TmU v, 
IlumiHwi, [1901] 1 I. E. OslJ (Tiiainteiiauco of grave inclomii'o}; Hn Mmtn, 
Prii/r V. Mwre, [1901] 1 Uli. 986, where a trust to keep up ii tomb for 
the longest period allowed by law was hold void for uncertainty. As to main, 
tonanco of giuveyai-ds, see p. 114, antf. 

(u) MeliirJc v. Asylum {Vrnsidmt and Guardinm) (1821), Jac. 180 ; Trimmer 
V, Ihtuh/ (18ut)}. 2u L. J. (c«.)424 ; Jhtche v. M'Dermtdt, [1!H)1] 11. II. 894, ;}99; 
Pirbrif/ht v. Salwey, [1896] W. N. 86 ; and see title Buuiai. and Cubmatium, 
Vol. 111., p. 433. 

(«) McCaig v. Glasgow University, [1907] S. C. 231. On the other hand, in 
two or t^xio oases (e.y., the Welliti^n Monument in Homerset and the Coliden 
Obelisk at Midhurst) the Charity Commissioners have held that the erection of 
monuments which are not monuments of the donor and are for the benefit of 
the public is charitable. Compare, however, lie Allsop ( S84), 1 T. L. 11. 4 
(promotion of art charitable). 

(fc) Jie Clark's Trusts (1875), 1 Ch. D.497 ; Cnnnacle v. Edwards, [1890] 2 Ch. 
679, C. A.; and see cases cit^ in note {j), infra; except where poverty is an 
essential element to entitle a member to the Iwnofits of the society {Spiller v. 
Maude (1881), 32 Ch. D. 168, n.; Pease v. Pattinfon (1886), 32 Ch. D. 164; 
lie Bu^, Bndy v. Mackey, [1896] 2 Ch. 727; lie iMcy, Itoyal General 
Thedtrifal Fund Association v. Eydd, [1899] 2 Ch. 149). The receiptof donations 
and subsoriptionB is not sufficient to moke a friendly society charitable (Its 
Clark’s Trusts, smira, at p. 600; He Buck, Bruty v. Mackey, sujmi, at p. 733). 
(c) He Clarke, Clarke v. CZorto, [1901] 2 CSi. 110. 

(a) He Amos, Carrier v. Price, [i89lj 3 Ch. 169. See also Re EsUiii (1903), 
72 t, J. (CH.) 687. 

(e) He Allsop, supra. 

(/) Be Dutton (1878), 4 Ex. D. 64; Be&wraton, [1884] W. N. 174. 

(ol Came v. Long (I860), 2 De O. P. & J. 76 ; 12b Swam, [1908] W. N. 209. 
uS He Swain, eupra. 

(0 Thomson v. Skakespear (1860), 1 De G. E. & J. 399; see Laverty v. Laverly, 
[1907] 11. B. 9; ife Jev (1888), M L. T. 176. • . 

(j) Brown ▼. Dale (1878), 9 Ch. B. 78; i2e Huesell InHitution,Ftgg^ns v. 

[1898] 2 Oh. 72; He Jones (1IW8), 67 L. J. (OK.) 604 ; He Printers and 
Tra^mrers’ Amalgamaied Trades Protection Society, [1899] 2 Oh. 184; lU Lead 
Co.*eWorkmcn'§ Fund SoeMy, [1904] 2 Oh. J0O. . 

(il) Ouanaek V. ^wOrda, supra. Aa to the jurisdictioa Cl the court to 
dkfMlvc tudh BocietieB on safficieut cause being shown, see IBake v. Smilhtr 
p^,22T.Ii.B.688. 
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as they please, or if they can be construed as gifts for the benefit of 
the individual infinbersfZ). If, however, tlie elTect of the gift is to 
create or to ti.iid to create a })erpotuit,y, tlie gift is bod (m), except 
in the case of a gift for the benefit of an institution within the 
Literary and Sci(;ntilic Institutions Act, ] 854 (r/), the members of 
which pay sultscriptioiis, notwithstanding that such an institution 
is perpetual and non-charitable (e). 

8i!Ij-Skot. 2.— l/ara uud I’urj'mea. , 

187. A superstitious use may be defined ns “ one which has for 
its object the propagation or tho rites of a religion not tolerated by 
the law” (p). • 

There is no statute making superstitious uses void generally (g). 
Tho statute of Henry VHI. (r) related only to assurances of land to 
churclios and chapels to secure the services of priests etc., which if 
for a longer term than twenty years were declared void, and tho 
statute of Edward VI. (s) related only to superstitious uses of a 
particular description, such ns the founding or niaiiitoiinnce of 
anniversaries or obits, or other purposes of a like nature, including 
praying for souls (0. 

The courts, however, took the view that all gifts for superstitious 
purposes, and not only those named in tho two statutes, were 
rendered void (a), and the result was that gifts for the benefit of the 
chapels (?;) and clergy (a) of Protestant Dissenters, the maintenance 
of Roman Catholic priests (6), monasteries (c), or convents (d), 
bequests for masses for souls (<;), for education in Roman Catholic 
princiides (/), and for propagating the Jewish religion <y), were 
all held void for superstition. 



Soo 
. 11 
Jackman 

(1887), 21 L. 11. Ir. 12; Re Defany, Coticleyy. Quick, [1902] 2 Ch. 042. 

(ffi) 'I'humtm V. Shaheapear (1860), 1 De G, F. & J. 399; Carue v. Long 
(I sou), 2 De G. F. & J. 75; lie Dutton (1878),4 Ex. D. 64; ReAmoa, Carrier v. 
J'riiv, [1891] 3 Oh. 169 ; Re Swain, [190S] W. N. 209. 

ti) 17 & 18 Viet. c. 113. See title SciBNTIFiO AND LmtOAKY SooiETiiss. 
y) Jbid. 8. SO; see Re Badger, Manael v. CMam(Fiecount), [1906] 1 Ob. 668. 
p) Boyle oil Obarities. p, 242. See also R. v. Fortington (Lady) (1693), 1 
Salk. 162; Bake ou Charitable Usee, 106. 
yl Cary v. Abbot (1802), 7 Vos. 490, 495. 

y) 23 Ueu. 8, c. 10, regaled by the Mortmain, and Charitable Uses Act, 18S8 
(61 & 52 Viot. a 42). 

(a) 1 Edw. 6, c. 14. 

U) Adauii V. Lambert (1602), 4 Co. Bep. 104 b; Duke on Charitable Uses, 
90: T. Fiehmmgera* Co, (1841), 6 My. A Cr. 11; Re ElUoU, [1891] W. N. 9. 

(u) Beaih y. Chajman (1854), 2 Drew. 417, 424 ; Duke on Churitable 
Usee, 466; De Coeta v. De Faz (1754), 2 Swan. 487, u-; West v. ShuUlewtnih 
(1836), 2 My. & £. 684, 697. In ono case such piirpoees appear to have been 
held vm at common law (B. y, Portingtmi (Lady), auttra). 

(v) Dm t. Jlawthem (1818), 2 B. & Aid. 96. 

(a) A.-O, y, Baxter (1684), 1 Vbrii. 248. 

(5) Jones’Ca«!(1690},repurt^[1893]2Ch.49, n.;A.>(7.T.Todfd(1837),l£e6n,803. 
(c) De Qarvin y. Lawwn (1798), 4 Ves. 433, u. 

(«) Smati y. iVwMon (1801), 6 Vee. 660. 

(e) irfsl V. iBaiivewefth tupra f and as to Ireland, see p. 122, /«es<. 

(/) Oary v. Abbot (1602), “I'fox. 490; V. Power 1809,, 1 Boll ft B, 

146; De Themminu v. Jhi Bonnevtd (1826), 6 liuss. 288. 

^ ^ at^ira; ooutpan, however, i^nuM v* Ookletaid 0887)^ 

§ Sun# 614. 
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188. The effect, however, of a number of relieving Acts hftS Sbct. a. 
been to remove the disabilities and penalties to which Protestant Moifc' 
Dissenters {h), Boman Catholics (t), and Jews (fr) were liable under the cItttttiMa 
SitperstitiouB Uses Acts, and to render yalid trusts for charitable 
purposes generally, which formerly would have been void as super- sflcoisol 
stitious uses, as, for example, trusts for the propagation of religions reliering 
other than the one by law established. Accordingly, gifts for tiie 
benefit of Protestant Dissenting bodies, Unitarians (/), their clergy, 
chapels, and schools (m); for the establishment of lionian Catholic 
bishops (7{),the maintenance and support of Boman Catholic priests (o), 
chapels ( 2 >), colleges, and schools (/y), and, the promotion of the 
I'oman Catholic religion (r); for the promotion of the Jewish 
l eligion (s), and Jewish chapels and schools {t), are charitable, and 


(/i) Toloratiou Act, 16SS (1 Will. & M. c. 18), i-opoale«l in part, by Promissory 
Oaths Act, 1871 (34 it 3.*j Viet. o. 48) ; Nonconformist lloliof Act, 1778 (lU (Joo. 
3 , C.44); Places of Beligious’Worship Act, 1812 (52 Oeo. 3, n. 155); stat. 53 
( !eo. 8, c. 160; Statute Law Eevision Act, 1873 (36 & 37 Viet. c. 91). See 
Cam (1767), cited 3 Mer. 375, n., where IjoihI MAKRmnj) said that tho 
Toleration Act, 1688, rendered Nonconformity not only innocent “ hut lawful.” 

(i) Roman Catliolio Charities Act, 1832 (2 & 3 Will. 4, c. 115). This Act 
is retrospective {Brada/taw v. Tasker (1834), 2 My. & K. 221 ; A.-O. v. 
Jirummmid (1842), 1 Dr. & War. 353, 379, 380; Liberty of lieli}i;7o«8 Wor¬ 
ship Act, 1855 (IS & 19 Viet. c. 86), s. 2). See also Roman C.atholio 
t'lkarities Act, 1860 (23 & 21 Viet. c. 134). Tho provisions of tho Rmnau 
(Catholic Relief Act, 1829 (10 Goo. 4, c. 7), relating to the supprcHsiou of 
Jesuits, religious and inonastio orders etc,, were not affoctwl by those relieving 
Acts. 

{k) Religious Disabilities Act, 1846 (9 & 10 Viet. c. 50). This Act is 
retrospective (lie Michd (1860), 28 Beav. 39). 

(7) Stat. 63 Geo. 3, c. 160. which excluded Unitarians from the protection of 
the Toleration Acts, was repealed by the Statute Jiaw Revision Act, 1873 (30 
& 37 "Viet. c. 91); see also Shrewsbiirt/ v. Hurnhy (1846), 6 Ilaro, 40)i; v. 

.SWe (1843), 11 ¥im. 692, 616; Ihummond v. A.-W. (1849), 2 M. L. Cas. 
837, 863; He Barnett (1800), 29 L. J. (cil.) 871; Be Wall (1889), 42 Ch. D. 
510. 

(m) A.~G, V. Qitise (1692), 2 Vorn. 266 (Skiottish ipalians); A.Af. v. 

(hek (1751), 2 Vos. Sen. 273 (Baptists); A.-U. v. Lauira (1849), 8 Haro, 32 
(Irvingites) ; A.-(l. y. Fowler (1808), 16 Ves. 86; A.-H. v. (1817), 3 

Aler. 353, 409 (l^rotestant Dissenters); Ite Brown, (^1898] 1 I. R 42." (Plymouth 
Brethren); Be St, John Street Wealn/an AfethwJiat Vhnjiel, CheHter, [1893] 2 
Ch. 629 (Wesleyans); A.-O. v. Ilickmau (17.32), 2 iiki. Gas. Ahr. 193 (Noiicon- 
fomung preachers); A.-f/. v. Wanaay (1808). 15 Ves. 231 (Ih-esby^rians); 
WafJer V. Chiida (1765), Amb. 824 (poor l)i.sscnting ministers) ; Jktwsony. Small 
(1874), L. R. 18 ISq. 114 (Methodists); A.-G. v. Shore, eupra (“poor and 
godly preachers of Christ’s holy Gospel”); West v. Hhattleworth (18.35), 2 
My. & K. 684, 696 (chapels and schools of Dissenters) ; Bunting v Sargent 
(1879), 13 Ch. D. 330 (Ckmgregatioual) ; Dihtnrrth v. Stamps 
[1809] A. C. 99; compare, however, Doe v. J/audhorn (1818), 2 B. & Aid. 98, 
103. 


(n) Babb V. Danrinn (1877), I. R 11 Q. L. 292; and see A.-<7. v. Pmaer 
(1809), 1 Ball & B. 145. 

(td A.-tf. V. Oladetone (1842), 13 Sira. 7. 

Ip) De Windt ▼. De H »»(/< (1864), 23 L. J*. (cil.) 776{ Thnrnber v, Wilean 
(1855), 3 Drew. 245; Curbery y. Cose (1852), 3 I. Ch. R. 231 (maintenance of 
mwan and otreanist). 

Is) WaUh V. Oladetme (1643), 1 Ph. 290. 

(rj Jkadehaw v. Taekw, supra; West v. ’Rhnttlfworth, eatpra; Walsh v. 
Qlaaetmy^ supra, 

(a) Sfreras ▼. Goidsmta (1837), 8 Sim. 814 ; and see De C!f*ata v. De Pat 
(1794), 2 Swan. 487, n. 

(f) JU Michel, suprtL. 
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nou- 

charitable 

triuta. 


'ncf]nef)t« 
for niMwea 
in Ireland. 


Support of 
reli(;ion8 nnd 
monnstlc 
orders. 


the trusts of tlioir chnrities, whether -written or not(fl), may 1e 
administered by the court (b). 

189. The relieving Acts, however, do not render valid trusts 
which are superstitious and at the same time not charitable. 
The residt is that bequests for masses or prayers for the repose 
of souls, whether of the testator or of others, are void for super¬ 
stition (c), for such purposes have no analogy to any of those 
enumerated in the statute of Elizabeth (d); nnd it makes no differ¬ 
ence if the gift is for masses for the poor dead (e), or for masses in 
countries where such ceremonies are legal (/). Eor the same 
reason, a bequest for maintaining a lamp in a church (g) or for 
inculcating the doctrine of the supremacy of the Pope (h) is void. 

In Ireland, however, bequests for masses generally, or in com¬ 
memoration of named dead, including the testator and his family, 
are valid charitable gifts (i), and it makes no difference whether the 
masses are to bo celebrated in public (k) or in private (/). 

Sotj-Sect. 3 .—rurjmes contrary to Puhlk Policy, 

190. The Eoman Catholic Relief Act, 1829 (ot)* aimed, inter 
alia, at the suppression nnd prohibition of religious nnd monastic 
orders within t})o United Kingdom, and accordingly gifts for the use 
of a Eranciscan convent («) for the education and maintenance of 

(o) V. Murdoch (1S49), 7 IIuvo, 44.'). As lo tlio creation of charitable 

trusts without writing, see pp, 142, 163, post. 

(/)) V. /’’oiw/w (1808), 15 Ves. 8.), 88; A.-O.v. Tf’ansay (1808), ISVes. 231; 

J)aid» V. Jenkins (1814), 3 Vos. & 11. 151; A.~0. T. Welsh (1844), 4 Hare, 572. 
In O’Ilanlony. Logue, [1900] 1 I. It. 247, 200, C. A., it was said that all religions 
were equal in the ej’-e of the law. The (’harity Conunissionors have jurisdiction 
over all endowed and non-exeinpled charities in England nnd Wales, whether 
confnriuing to tlie estahlished religion or not ((,3ittrital)le Trusts Act, 1853 
(16 & 17 Viet. c. 137), H. 06; llotuun Catholic Charities Act, 1862 (23 & 24 
Viet. c. 134), B. 1) ; seo p. 303, 

(c) V. Lamhnt (1(502), 4 Co. Rep. 104 b ; I hike on Charitable Uses, 

90, 4()r., and cases thei-o cited ; West v. tilmlth worlh (1835), 2 My. & K. 684; 
^4.-(/. V. Fishmongers’ (\>. (1841), 5 My. & Cr. 11; lie Dlundell (1861), 30 
lloav. 3(50; lie FlcHwootl, Sidgrcaors v. Jircuer (1880), 16 Ch. D. 609. Bequests 
for masses fur tho souls of individuals, besides being superstitious, ore of tho 
nature of private charities, and so void; see, however, O'Jlanlon v. Lotfue, supra, 
w'here ii ailYeront view of such miuswa is supported in Ireland; imd compare 
pc Michel (18(50), 28 Beav. 39, where a trust to suy a particular prayer on tho 
iiumversary of tho death of a Jowisli tesliitor, with no roferonco to prajing for 
his soul, was hold valid. 

’«/) Heath v. Vhumuau (1.85-1), 2 I>rf«w. 417, -125. 

c) Ibid. 

AfWeWflHOl), 39 W. R. 297. As to a gift for on analogous (Chinese cere¬ 
mony being invalid, see Yeap Vhrah Xro v. Ong t 'hemj Neo (1875), L. R. 6 P. C. 896. 

(//) A,Jf. V. riwon (1826), 1 Russ. 220. 

Ui) Iff. Themmines v. Ik ttmnn'al (Ri28), 5 Russ. 288. 

m Head v. Jlodgcns (1844), 7 I. Kq. R. 17; Charitable Thrtatiems Cimmissioners 
▼. H'ofsA (1823), 7 1. ]m|. R. 34, n.; /lichardson v. Murphy, [1903] 11. R. 227; 
O’Hanlon v. J^ogue, $»/yra, at p. 260. 

(*) A. G. V. flail, [1897] 2 L R. 426. 

(0 OtHmibm. t. Utgue, supra, ovonuling A.-O. v. />efnn(^ (1875), I. R. 10 
C. Tj. 104, tho principle in the former class of cases being that public celebra¬ 
tions edify the commmiity, and in the latter that the endowment of the celebrant 
priest IS an advancement of religion. 

(m) 10 Guo. 4, 0 . 7, s. 28; see also Charitable Ihmations and Bequests 
(Ireland) Act, 1844 (7-& 8 Viet. c. 97), s. 16; Cuesen v. Syncs, [1906111. R. 639. 

(n) Wahh v. n'a/s/i (1869), 1. R- 4 Eq. 396. 
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prieets of tlie order of St. Dominic in Ireland (o), to eatablish a *• 

community of “ Christian brothers ” fur teaching purposes (p), and Han* 
to a Franciscan order to provide for the celebration of masses ( 3 ), diiittable 
have been held void as contrary to the policy of that statute. 

So also gifts in furthoraneo of the political restoration of the other gifts 
Jews to Jerusalem (r), and for paying the linos of imprisoned against 
criminals (s), notwithstanding the mention in the statute of ||^^***’ 
Elizabeth of the “ relief or redemption of prisoners or captives ” as * 
a charitable purpose, or for propagating doctrines subversive of 
Christianity (0. or subversive of religion generally, or of morality (u), 
or for disseminating pernicious knowledge or advocating atheism 
or sedition (x) or tho ecclesiastical supremacy of the Pope (p), are 
contrary to public policy and void. 


Suji-Srct. 4 .—Mianilantoua Non-charUahh Puhlic Purposes. 

191. Every object of public utility is not necessarily a good 
charity (z). The question always is whether the particular object 
is within the purview of the statute of Elizabeth {a). 

Thus, bequests for purposes of benevolence (A) or benevolence 
and liberality (c), for philanthropic (d), missionary (<;), pious (/), or 
Roman Catholic (7) purposes, or purposes of hospitality (/i) or 
general utility (i), or for emigration uses (j), or for increasing the 
sum of available knowledge (/r), or for the storage of books ( 0 , or 
for the encouragement of a mere sport or game such as cricket, 


Test whether 
public 
pui-poeo is 
charitable. 

Non- 

clmri table 
purposes. 


( 0 ) Sims V. Quinlan (1864), 17 I. Ch. 11. 4.‘>; beo also Liatoti v. Keeijan (1881), 
9 L. E. Ir. 631. 

(j)) MacLaughlia y. UumjiMl, [1906] 1 1. R. 688. 

Burke V. Poioer, [1905J 1 I. E. 119. 

Haltershon, v. Vardan (1851), 4 Do O. & Siu. •lOT. 

Thrupp V. Collett (1858), 26 Eeav. 125. 

Briggs v. llartleg (1850), 19 L. J. (ciI.) 416. 

(a) Thornttm v. Howe (1862), 31 Heav. 14; 'J'hmnpsov y. Thompson (1844), 
1 Coll. 381, 397 ; and seo Itmsell y. Jackaioi (1852), lO Haro, 204 (SuciuliHiii); 
Pare v. Clegg (1861), 29 Euav. 589. 

ft«) lie, Mualuff, Mardujf v. Macduff, [1896] 2 Ch. 451, 4 71, C. A. 

(a;) Thompson v. Thompson, supra, at p. 397. 

\y) De Tnemmines y. he Bmmeml (1828), 5 Euhs. 288. 

(r) Re Nottage, Jones v. Palmer, [1895] 2 Oh. 64S>, 656, C. A.; F^ngham y, 
Peterson (1903), 87 L. T. 744 ; Be(Jt^, J/aringtatuy, Watts, [IWh'J 2 Ch. 60, 66 ; 
compare A.-G. y. lltelis (1824), 2 Sim. & St. 76. 

(u) i2e Good, IlaringUm v. Watts, supra; Fie Macduff, Macduff y. Macduff, 
supra, at pp. 467, 472, 476; Blair v. FJuncav, [1902] A. 0. 37, 43, 48. 

(h) James y. Allen (1817), 3 Mer. 17 ; lie Jarman's FCstaie, Fjeavers v. Clayton 
(1876), 8 Ch. D. 684. 

(c) Moriee v. FMtrham [Bishop) (1805), 10 Yus. 522; uot ho iu Scotland [Miller 
y. Ituvoan (1837), 5 d. & Fin. 99, H. L.). 

(d) Re Macduff, Macduff v. Macduff, supra, 

(e) Scott T. Brownrigg (1881), 9 L. TA. Ir. 246; see, however. Re Kenny, 
(1908) 97 L. T. 130. 

(/) Heath V. Chapman (1854), 2 Drew. 417, 423, 426. 

( 9 ) MacLaughlin y. Campbell, supra ; attdaoe IU Davidson (1908), 24 T. L. B. 
760. 

Re Hewitt (1884), 53 L. J. (OH.) 132 ; and see A.~G. v. Whorwood (1750), 
1 v^ea. Sen. 334. 

(•) Kendall v. Granger (1842), 5 Beav. 300 ; die Woodgate (1880), 2 T. Ii. E. 674. 

U) Re Sidney, [1908] 1 Ch. 488, C. A. 

Whicker y. Hwae (1858), 7 H. L. Cas. 124, 155; JU Macduff, Macduff 
v, Macduff, supra, at pp. 472, 478. 

‘ (Q Be Hawkins (1906), 22 T. L. E. 621. 
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football, fenoiijf;, yachting, bi-cycling, lawn tennis, or any other 
healthy exercii o and recioatiun primarily calculated to amuse 
individuals, though such sport may be beneficial to the community (m), 
are not charitaldo. 

A bequest “ for such charitable or public purposes as my trustee 
thinks proper ” is void for uncertainty (w). 

Bequests of funds to bo applied “ in grants for or towards the 
purchaso of advowsons or presentations ” are not charitable where 
no trusts are declared (o), nor is a trust charitable which is merely 
to apjioint a fit and pious person to a vacant living (a). 

Land purchased by a jpity ward out of its common funds for the 
business jmrposes of the Avard and conveyed to trustees for those 
imrposcs is not subject to an implied charitable trust (6). 


Part II.—Assurances for Charitable Uses. 

Sect. 1 .—In GeneraL 

Sub-Sect. 1.— Prv}»riy xvhich may le yiven to Charily. 

192. As a general rule, and subject to certain restrictions (c), 
realty and iiersonalty of all descriptions, including advowsons (d) 
and easements (<;), may be given to a charity by deed or by will. 

Copyholds, however, cannot, without the consent of the lord, 
he surrendered to the use of a charitable corporation except through 
the intervention of a trustee, for otherwise the lord would lose his 
suits, services, and fines (/). 

Sub-Sect. 2. —Menniug of ** Land*' in the Mortmain and Charitable U$e$ Acta. 

193. Gifts of realty to charity are subject to the Mortmain and 
Charilahle Uses Acts, 1888 and 1891, which contain provisions 
regulating assurances of laud to charitable uses. “ Land *’ as used 


{m^ lie Noilaye. Jonea v. IWmer, [189o] 2 Ok. 649, C. A. The encouragemeut of 
ekiU in rifle shouting is a charitable pm-poso {Jte Stephena (1802), 8 T.L. It. 791^. ' 

(«) litair V. Duncan, [1902] A. C. 37; Langham v. I’eteraoa (1903), 87 L. T, 
744. As to trusts void for uncertainty, see further pp. 146—160, 166, post, 

(<A Dunter v. A.-O., [1899] A, 0. 309, 318; A.~a. v. WeUter (1876), L. E. 
20 m. 488, 491. 

(o) lie Church Patronuge Tru«t, [190^ 2 Oh. 643, C. A 

(6) Finnia and Young to Fvrba and Pochin (No. 1)(1S83), 24 Ch. D. 687. 

(c) unpoMid by tlto Mortuoin and Charitable Uses Acts, 1888 and 1891 
(61 & 62 Viet. o. 42 ; 64 & 66 Yiot. o.^ 78), for which see pp. 127 ef aeg., poat. 
As to the restrictions upon assuraiu^a in mortmain, see Part L of the Act of 
1888, and title CoaPORATioNS. 

(d) V. fFard (1829), 7 L. J. (o. 8.) (cu.) 114; A.-C. r. Tori (Arehbiahtgi) 
(1Sl%), 17 Bear. 495; A.~Cf. v. A’t John'a Hospital, B«d/ard (1864), 10 Jur. (w. 8.) 
897; iie St. St^hm, Coleman Street (1888), 39 Ch. 1). 492; llunier T. A.-&, 
eujrra, Rt p. 322 ; Be Church Patronage 2'ruit, atapra. 

(e) The contn^is stated in Duke on Charitable Uses, ed. Bridgman, 137,138, 
lad there seems to be no reason why such a giant should not m made, aud in 
xua&T oases oharitieB must be entitle to easements. 

{/) Duke on Charitablo Uses, ed. Bridgman, 137,138; Banahav! and B6baUtm*a 
data (1601), Duke on Charitable Uses, el. Bridgman, 136. See also Thorntm ^.,. 
SoHn (1837), 1 Moo. P, a 0, 438. 
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ia those Acts includes (</) land of any tenure (ft), corporeal, incor* Swt. i. 
poreal (0 or reversionaryand “rents and profits” of land in la Ckfflg ral. 
cases where under the general law they would l>e deemed equivalent 
to the land itself (/c). Money seemred on land (f) by mortgages or Money 
charges (m) or other personal estate arising from or connected with 
land (n), such as the proceeds of sale of land (o) or a reversionary ®“ 
interest in land given on ti'ust for sale ( 71 ), is not included in the 
definition of land in those Acts, and gifts of these classes of 
property are not subject to statutory restrictions ( 9 ). 


(g) Mort-main and Charitable Uses Act, & 5d Viet. c. 73), a. 3, 

rep^ing the definition of “ land ” in the Murtraaiu and Charitable Uhos Act, 
(51 & 52 Yiot. c. 42), s. 10 (iii.)> <u>d thereby rendering obKoleto a long 
series of cases decided upon the former law, under which the statutory 
restriction extended^ to any estate or interest in land. As to the old law see 
Tudor, Law of Charities and Morhnaiu, 4th ed., pp. 448—'163. 

(A) The Charitable Uses Act, 1735 (0 Geo. 2, c. 36), whidi is replaced by the 
Act of 1888, applied to freeholds or copyholds (Ar»M v. (Viatmau (17-18), T Vos. 
Sen. 108; iJoev. IJ'atertow (1819), 3 li.& Aid. 14t^, or leaseholds (A -O.v, <7mws 
(1752), Amb. 155; Johmtuny, ,Swann (1818), 3 Madd. 457 ; Bunting v. Sargent 
(1879), 13 Ch. D. 330); and the Act of 1891 not altered the law on this point. 

(t) As, for example, rent-charges, advowsons, or tithes. 

If) Re Hume, Forhes v. llume, [1895] 1 Ch, 422; Re Bridyer, Bromptvn 
Hmpital fvT Consumption v. Le-wis, [189-1] 1 Ch. 297, C. A, See also Re Prichard 
(1903), 88 L. T. 197. Under a gift by will, dated 1879, of securities as they 
stood at a future date, a charity was allowed to take only such securities os 
were personal property at that date {Re Corwran (189;i), 41 W. 11. 311). 

{k) Under the old law (i.c. before 1891) doviso.s of “rents and proflls” or 
rent-charges to charity wore regarded as equivaJent to devises of land and 
accoi’dingly void {A.-G. v, Weymouth (Lord) (1743), Arab. 20, 24 ; Ridywayr. 
Woodhoiise (1844), 7 Beuv. 437 ; Thornier v, Wilson (1855), 3 Brow. 240; A.-G. 
V. West (1858), 27 L. J. (cuO 789). So also devises of tithes {Denton v. Manners 
(Lord John) (1858), 2 Be G. & J. 676; Burr v. Miller, [1872] W. N. 63). The 
Act of 1891 has mode no change in respect to such kinds of property being 
regarded as land. A share during the life of an individual in the inuouio of 
land which the trustees of the will are forbidden to sell without the consent of 
the tenant for bfe is land within the Act of 1801 {Re Roland, Ro^ht v. Ryland, 
[1903] 1 Oh. 467). 

(1) Mortmain and Ohorituble Uses Act, 1801 (54 & 55 Viet. c. 73), s. 3. 

{m) Prior to the A<'t of 1891, mono.v secured by mortgage of land, or of any 
interest in land, could not be bequeathed to charity {Johnston v. Sioann (181n), 
3 Madd. 457; Chester v. Chester {lull), h. II. 12 Eq. 444; Re Walts {mu), 29 
Ch. D. 947). 

(n) Mortmain and Charitable Uses Act, 1891 (54 & 65 Viet. o. 73), s. 3. 

(o) Re Wilkinson, Esam v. A.-O., [1902] 1 Ch. 841. Prior to the Act of 1891 
a bequest to charity of the proceeds of sale of land was void ( Waite v. fyehb 
(1821), 6 Madd. 71; British Museum Trustees v. White (1826), 2 Sim. & St. 
594; Robinson v. Robinson (1854), 19 Bear. 494). 

Ip) Re Ryland, Roper v. Ryland, supra. 

(;) !^or to the pasring of the Mortmain and Cliaritablo Uses Act, 1891 
(54 & 55 Viet. 0 . 73), the following different kinds of property, indirectly 
connected with land, were for the purposes of chsaitable ^fts held to bo 
persenalty, viz., tenants’fixtur^i (Johnston v. Swann, supra, atp. 467); tolls- 
thorough (Re Christmas (1886), S3 Ch. B. 332); improvement bonrls (Butit^g v. 
Marriott (1854), 19 Beav. 163); charges on«rates not connected with lanS {Re 
Harris (1^), 15 Ch. B. 561,565 ; Jervis v. Lawrence (1882), 22 Oh. B. 202 ; As 
iroSeft (1889), 5 T. L. B. 285 ; Be Thompson (1889), 45 Oh. D. 161; Be Parker^ 
Wignally. Park, [1891] 1 Ch.-682; but see As Holmes (1890), 6 T. L. B. 485); 
vttAia of undertwngs earned pa^jr out cl land (Myers v. Pvrigal (1852). 2 
Be Q. M. ft (}• 599); nplicies of assuranoO {March v. A.-G. (1841^, 5 Beav. 433) ; 
•hmoein banking {musrs v. Perigal, supra j Ashton v. Langdale (Cord)(1851), 4 
Be O. ft Sm. 40^, raihroy (ibid.); Taylor v, (I860), 2 Be G. F. a J. M), 
eeiud {Walker v. MUns (1849), 11 Beav. 507 fSs Langham (185^, lOHare, 446; 
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8ub-Sect. 3. —Form of Assurance. 

194. Assurances in favour of cliarity generally take the form of 
an express trust (r). But an express trust is not essential, since the 
Grown as parens palrue is the trustee of funds given to charity 
without trustees or objects selected (a). 

The court in the case of a charitable gift pays more regard to the 
intention than to the form of conveyance, and for this reason an 
estate in fee simple may pass to a charity though the conveyance 
contains no words of limitation, if it is clear that a gift to charity 
in jierpetuity is intended (f). 

A gift may bo made ter charity by means of a power of appoint¬ 
ment (u). An exorcise of a power defective as not complying with 
the terms of the power will be good if otherwise well executed {x\ 
but an appointment is subject to the statutory restrictions applicable 
to other charitable gifts (n). 


Edwards V. Hall (ISoo), 6 De Q-. M. & G. 74; but see, on the other hand, 
Tomlinson v. Tomlinson (1823), 9 Beav. 469 ; Ware v. Cumlutrleye (1865), 20 
Boav. 503), waterworks (^«Afon v. Langthde {Lord), (1851), 4 De Q. & Sm. 402 ; 
Edwards v. Hall, (1855), 6 De G. M. & G. 74), dock {Sparling v. Parker (1840), 
9 Beav. 460 ; Piescliel v. Paris {l8‘2o), 2 Sim. <& St. 384 ;HUtoH v. Giraud (1847}, 

1 Do G. & Sm. 188 ; Walker v. Milne (1849), 11 Beav. 507), gas {Tliompsimy. 
Thomnstm (1844), 1 Coll. 381 ; Edwards v. Hall, supra; SjHtrling y. Parker, 
sHf/ra), land {Entwistle v. Dnois (1867), L. 11. 4 Eq. 272 ; and see title BuiLOlNO 
Societies, Vol. III., p. 857), and eobt-book mining companies {llayter y. Tucker 
(1857), 4 K. & J. 248 ; Watson v. Spratley (1854), 10 Exch. 222 ; contrd, Morris 
V. Glynn (1859), 27 Beav. 218, where, however, it is not clear that the mining 
company was conducted on the cost-book principle); mortgages or charges on' 
undertakings ovmiug land, such os railway debentures {Gardner v. London, 
dhatham, and Dover Itail. Vo. (1867), 2 Ch. App. 201 ; Doe v. St. Helens Hail, Vo. 
(1841), 2 Q. B. 864; Hart v. Eastern Union Rail. Co. (1852), 7 Exch. 246; 
Re Mitchell (1877), 6 Ch. D. 655; Attrre v. Hawe (1878), 9 Ch. D. 337; Re. 
Yerbary (1889), 62 L. T. 55 ; soo also Re Pickard, [i894j 3 Ch. 704 ; compare, 
on the other hand, Ashton v. Langdale {Lord), siutra), waterworks company 
debentures {Holdswortk y. Davenport {I^IQ), 3 Ch. D. 85; but see Chandler y, 
Ilou'cU (1876), 4 Ch. D. 651), canal bonds {Walker v. Milne, aujmt), mortgages 
ou borough waterworks {Re Thompson {IHSD), 45 Ch. D. 161 ; Re Parlter, Wignall 
V. Park, [189n 1 Ch. 682), mortgages of municipal gas undertakings {Re Hatton 
(1888), 4 T. L. B. 311), municip^ corporation debenture stock {m Pickard, 
sujn-a ; hut mo Re Hallett (1889), 5 T. L. K 285), corporation bonds (Be Thompson, 
supra), bonds of the Tyne Improvement Commissioners (Be Dwne (1902), 19 
T. L. B. 26), bonds of building societies (Be Goulden (1885), 1 T. L. B. 251), l^t 
India stock {A.~G. v. Oiks (1836), 5 L. J. {an.) 4^, and surplus land stock of 
Idle Metropolitan BaUway (Be HHlon (1893), 69 L. T. 425), Since the passing 
of the Act of 1891 the cases cited in this note are of little importance. They, 
however, show that certain classes of property arc personalty, and tiiorefore 
need not be sold under s. 5 of that Act. 

(r) For forms of trust deeds for charities, see Eiicyclopsedia of Forms, 
Vol. III., pp. 337 et seq. 

(a) Moggridye v. Thackwell (1802), ? Ves, 69, 83; Morice y. Durham (Bishop) 
(1806), 10 Ves, 522, 641; Ommanney v. Butcher (1823), Turn. & E. 260, 271 j 
Paios y. Canterbury {Archbiehop) (1807). 14 Ves. 372; and see p. 168, post. 

(0 AL.-G. V. ^wick~upon~Tweid Corporation (1829), TanU. Wi, 246. If 
there is no indicati<m thft a' gift to chanty in perpetnity is intended, a grant to 
a person for the benefit of a Parity coutoming no words of limitalaon would, it 
is oonoeived, give the charity the benefit of the grant merely during the life of 
the grantee. 

fill Cook y. DuekmJUitd (174^, 2 Atk. 567. 

(«) Sayir y. Sayer (1849), 7 Hare, 377, a&med sub nom. Junes y.Sayer (1851), 
3 Mao. & G. 606, where a numbej^of authorities are cited. 

(«) For the definition cd assuratioe, see note (d), p. 127, poet. 
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A voluntary conveyance of lands to charity is not avoided by a saor. i. 
subseqnent conveyance for value (h). In Geoattl. 

The assurance may also take the form of a will, whether in the 
case of land (c) or of personal estate. 

Sect. 2 .—Assurances inter i ivos for Charitable Uses, 

StTB-SEOT. 1 .—In General. 

195. Assurances inter vivos (d) of land (c) or personal estate to be OGoarat 
laid out in the purchase of land in favour of charity are subject to 

the following restrictions: they must take effect in pos.session ; thoy 
may only bo made subject to certain j-oservations; they must 
generally be by deed and attested by two witnesses; they must, if not 
for valuable consideration, be made a certain period before the death 
of the donor; and they are subject to certain provisions as to 
enrolment (/). If not made according to these requirements, such 
assurances are void (y). 

Sub-Seot. 2 .—.itmrances mmt take Effect in Poeaetaion, 

196. The assurance must take effect in possession (h). But immediate 
possession need not actually be taken, if the right to take possession ’’‘b***^ 

18 immediate (i). The retention of the deed of assurance by the 
grantor is evidence that the charity was not given a right to 
immediate possession (h). A lease for charitable purposes, if other¬ 
wise valid, is good if made to commence and take effect in posses¬ 
sion within one year after the date of the grant (1). 

Where the effect of a grant is a resulting trust for the beneiit of u rcnionao 
the grantor during his life, and then for charitable purposes, the 
assurance is void (in). An immediate grant of a reversionary (n) or 

(J) Rd-maoy v. Gilchriat, [1892] A. 0. 412; Voluntary (Jonvoyancjos Act, 1893 
(56 & 67 Viet. c. 21). also Newcaatlc Oorporatiou v. A.-G. (1842), Jloav. 

:i07, 312, affirmed od appeal (1846), 12 Cl. & Fin. 416, IL. L.; 7'ri/e v. GlnnceeOr 
Cornoration (1851), 14 Heav. i73. 

(^ Mortmain and CbaritabloUsos Act, 1891 (61 & 66 ^ iot. c. 73). 8co p. 133, 
post. Prior to tlio passing of this Act n gift by will 1 jr charitable purposes 
dat^ or republishod after Juno 24, 1736, of bind or oi porsoiiulty savouring 
of realty was void (Chaiitable Usos Act, 1735 (0 (loo. 2, c. 36), ss. 1,3). 

(d) Including gift, conveyance, opi»ointuieiit, lease, transfer, sottlemont. 
mortgage, chargo, or incunibranco (Murtiuuiii and Chnritablo Uses Act, 1888 
(61 & 52 Viet. c. 42), s. 10). 

(e) For tho dotinition of land, soo Muiiinaln and (Jharitablo Uses Act, 1891 
(54 & 55 Viet, c, 73), a. 3; and p. 125, 

(/) Mortmain and Cliaritablo Usos Act, 1888 (51 & 52 Viet, c, 42), s. 4 ; and 
see in/ra, and pp. 128 ei aeq. This Act was in tho main a consolidating oiiuutmout. 

Tho cases therefore which were decidotl on tho (’haiitiiblo Uses Act, 1736 (9 
Qeo. 2, c. 36), and tho othor repoalod Mortmain Acts aro orpialty applioablo to 
the provisions of the Act of 1888. 

(tf) /Wd., a 4 (1); Chureker v. MaHin (1889), 42 Oh. I). 312. 

(6) Mortmain and Oharitablo Uses Arfst, 1888 (51 & 62 Viet. c. 42), s. 4 (2), 
re-euaoting a provision of s. 1 of the Oharitablo LTsos Act, 1735 (9 (Ico. 2, o. .lu). 

(♦) Fisher v. Jirierinf (1863), 10 H. L. Oas. 159. ^ ^ 

(k) A.-G, V. Brichnell (18.37), I Jur. 640 (but apparontly not conowve 
evidence); A.-G. v. Munhy (1816), 1 Mer. 327, 337 i.A.-G. V. I'uidden (1837), 

8 Sim. 472, where secret charitable trusts were inforred from tho ciroumstanoes. 

(f) Charity TiandsAct, 1863 (26 & 27 Viefc o. 106), s. I ; see We^Oer v. Herttihey 
(1887), 36 On. D. 9, where a lease not within 4he Act was held void. 

(to) Limbrey V. Ourf (1819), 6 Madd. 151 ; Morria v. Gwen, [1876] W. N. I.'H, 

Zlcw V. Lloyd (1839), 6 Bing. (M. 0.) T41; Be Hume, Forbes v. Hume, [1895] 

I tm. 422, 0. A.; see also Be Bridyer, Broaupton Hospital for Consumption v. 
lewis, ^893] I Ch. 44 ; Re Prichard (1903),Tb L. T. 197. 
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contingent (o) interest in land will be good unless the reversion has 
been created by the grantor for the purpose of allowing himself to 
retain the enjoyment of the property daring his life (p). 

A transfer to )>ankerB of funds collected for the purpose of being 
laid out in land for a charitable object, which are invested in the 
names of trustees, but of which no trust is declared, does not con¬ 
stitute an assurance under which the charity takes immediate 
possession (q). 

.Sub-Sect. 3 .—What Itfiervatiom may he made. 

197. The assurance also must, in the case of a gift, but not in 
the case of a bond fuh sale (r), be without any jiower of revocation, 
reservation, condition, or provision for the bciielit of the assuror, or 
of any person claiming under him (s). So a lease containing a reser¬ 
vation of rent for the grantor and a right of pre-emption is void (i). 

But if the same benefits are reserved to persons claiming under 
the assuror as to the assuror himself (a), the assurance may contain 
a grant or reservation of a nominal rent, or of mines, minerals, or 
easements, covenants or provisions as to the erection, repair, position 
or description of buildings, the formation or repair of streets or 
roads, drainage or nuisances, and similar covenants and provisions 
regarding the u.sor of the land assured and tlie adjacent property (b). 
A right of entry on non-payment of tJio nominal rent or on breach 
of any covenant, and similar stipulations for the benefit of the 
grantor and persons claiming imder him, may also be reserved (c). 
Hnch reservations as a proviso for redemption in a mortgage deed (d), 
a condition that a vault should be used by the assuror and his 
family (c), and a reservation by the donor of the right of regulating 
the ciiavity (./') do not invalidate the assurances in question. Nor 
is a grant of premises in trust for the rectors of a parish in jier- 
petui tv‘rendered void by the fact that at the date of the grant the 
giMiitor is himself rector(//). 

11 the assurance is made bond fide, on a sale for full and valuable 
consideration (//), that consideration may consist wholly or partly 
of a rent, rent-charge, or other annual sum, payable to Uie vendor 


fo) Miihank v. himhcH (18(50), 28 IJt’nv. 200. 

(;») Wii'Idiam s. Hath {Marquis) (IS(5.j), I,. 11. 1 Eq. 17. .Soo also hUerrie v. 
Oiivn, [1875] W. N. 1154. 

(q) (Hrdintonc v. Creed (1853), 10 Jlaro, 4 SO. 

(rj Mortmain and Ohantablo Uses Act, 1888 (’I & .**2 Viet. c. 42), s. 4 (3). 

(*) Ibid., B. 4 (3), re-onacting a provision of e. 1 of tho Cbaritable Uses Act, 
1735 (9 Geo. 2, c. 36), 

(t) tykbster V. Southey (1887), 30 (’h. I). 9. 

ifl) Mortmain and Oharitablo Uses Act, l.s8S (.>1 & 52 Viet. c. 42), s. 4 (4). 

(b) Ibid., ». 4 (i.)—(iv.). 

(«•) JMd., B. 4 (v.), (vi.). 

(tf) Ihe V. Hautkine (1841), 2 Q. B. 212. 

(c) Ihe v. Pitcher (1815), .3 M. & S. 407. In lhi« case tho reservation was held 
not to confer a subs^itial boiieiit on tho assuror. 

(f) Orieiva v. (kue (17t^),*2 Co.x, Eq. Gas. 301. 

((/) A.-O. V. Munby (181o), I Mor. 327. 

(A) Th(^e wu^s ioolade sndi a coiisidorntiou either actually paid Upon or 
before the making of thS’ assuran-je or i-eservod or made jtay'ahlo by w^ of 
rant, rout-charge or other enminl payment in perpetuity or'for any term of 
years or other period with or without a right of re-entry for non-payment 
thereof or partly paid, and partly reserved ee aforesaid (Mortmaia and CHari- 
table Uses Act, isss (51 4t 62 Vic^'o. 42), e. J0(iv.)). 
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or any other person, with or without a right of xe>entry for uon- 

jMyment(^. 

Sdb-Sect. 4 .—Fcrm of A 0 turanee. 

198. An assurance of land (other than land assured by registered 
disposition (k) or land of copyhold or customary tenure) must made 
by deed executed in the presence of at least two witnesses (1); and 
an assurance of personal estate, not being stock in the public funds, 
to be laid out in the purchase of land (m), must also be made by 
deed and attested by at least two witnesses (n). 

The presence of two persons at tbe execution of the deed is not 
sufficient if they do not attest it (o). When the conveyance and 
the declaration of trust are contained in separate instruments, each 
should be attested by two witnesses (p), A deed confirming a prior 
invalid deed must comply with the requirements of the Act (g). 
Tlie deed need not be executed by the grantee (r). 

199. Copyholds und lands of customary tenure are conveyed to 
charitable purposes by means of a surrender to a trustee, and the 
trusts are, as a rule, declared by separate deed of even date, which 
must follow the provisions of the Act in regard to attestation and 
enrolment («). 

200. Assurances of land for charitable uses may be made by 
registered disposition under the Land Transfer Acts (t); but the regis* 
trar must be satisfied that the transfer is in accordance with the law 
relating to mortmain and charitable uses (a). Such assurances are 
exempt from the above-mentioned provisions as to attestation (6), 

(t) Mortmain ami CburiiaUe Uses Act. 1»SS (01 & 62 Viet. o. 42), a 4 (6). As 
thb assui’anee is to be lutuie “ on a sale,” it scums that a lease at a ruek-reut to 
charity wotild not bo permissible under this sub-suction. 

(k) Ibid., 8, 9. 

(l) Ibid., s. 4 (6), re-enacting a provision of the Charitable Uses Act, 1735 
(9 (}eo. 2, c. 36), s. 1. 

(m) Mortmain and CSiaritiible ITscs Act, 18sB (51 ft 6 T Yiot. c. 42), s. 4 (1). 

(«) Ibid., a. 4 (0). 

(a) Doe V. ifvurti (1844), 12 M. & W. 846 ; RtVWiam v. Datb ( Afar jwis) (1866), 
L. K. 1 Eq. 17 ; see also MeSwuine v. JjaecdUe, [I89&TA. 0. 618. 

(p) Dot V. Munro, eupra, A.~0, v. Munro (1848), 2 JDe Or. & Bm. 122; A.-G. ▼. 
Gardner (1847), 2 De Q. & Sm. 102. Tbe practice of the Charity CommissioiierB is to 
accept as valid a declaration of trust attested by bae witness only, if the assurance 
is attested by two witnesses. But quarre whether such practice is not ultra vtref. 

(q^ Wiekham v. Both {Marqtiie), eujira; A.~G. v. Munro, eupra. 

(r) Orievea v. Cam (1792), 2 Cox, £q. C>ui. 301. 

(<) Doe V. Waterton (1819), 3 B. ft Aid. 149; 8«rivun on Copj’holds, 7th ed., 
pp. 109, 110. See also Arnold v. Chajman (1748), 1 Vus. Sen. 108; Browner. 
iLmeden (1818), 2 Moore (o. P.}, 612; and title Copyholds. 

(<) Mortmain tmd Charitable Uses Act, 1888 (51 ft 52 Viot. o. 42), s. 9. For 
form of instrument (except in oases exempted by the Mortmain and Charitable 
Uses Act, 1888) the Land Transfei«EuIe8, 1903, Sched. L, Fonn 37, and 
Enoyclopi^a of norms, VoL XI., p. 376. 8 m also Laud Transfer Act, 1875 
(88'& 39 Viot c. 87), s. 68, and Lmd Transfer BuIm, 190.3, rr. 29, tW—86„146, 
146. and 160, reffflrring to charities. In *A.-G. r. Nniion<d_ lloepUal, [1904] 
2 Ql 252, a charity incorporated by royal charter with power^ of sale appliM 
to be registered with possessory title and free from any restriction as to die* 
posing of the property under a 29 of the Charitable Trusts Amendinent 
1855 (18 ft 19 Viot o. 124), but the applicatibn was refused. 

(u) Jjand Tnuisfrar Buies, 1903, r. 146. 

(5) Mortmauk aud tSiaritable Uses Aet, 1888 (51 & 52 Viot, C. 42), s. 8. 
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Bns-SsoT. 6 .—Tinm of Gift Dtufh e/ Jhner, 

201. An assurance of land or of personal estote, not b«uig sto^ 
in the public funds, to be laid out in the purchase of landfc), mnst, * 
if not made bond fide for full and valuable consideration, be made 
at least twelve months before the death of the assuror (d). Similajdy 
assurances of stock in the public funds to be laid out in the purchase 
of land must, if not made bond fide for full and valuable con¬ 
sideration, be made by transfer in the public transfer books- at 
least six months before the death of the assuror (e). Each of the 
above periods includes the day of making the assurance and the 
day of death (/). 

If the grantor dies within the period, the assurance is void 
notwithstanding enrolment if not made bond fide for full and 
valuable consideration {g ); but if the grantor survives the period, 
the deed takes effect as from the date of execution ifi). Where 
trustees execute a declaration of trust of moneys given them by 
a donor to be laid out partly in the purchase of land, and the 
donor dies within twelve months of the execution, the gift is 
void (i). 

If A. and B., being joint tenants or tenants in common, together 
convey land to a charity, and A. dies before the expiration of twelve 
months, the conveyance to the charity is apparently valid so far as 
B.’a share is concerned, but void as regards A.’8 share (;}• But where 
A. and B. are joint tenants or tenants in common, and A. alone 
conveys his share, the charity takes nothing if A. does not survive 
the twelve months (y). If in case of a joint tenancy A. does survive, 
the charity becomes tenant in common of the land with B., the joint 
tenancy having been severed by A.’8 alienation {k). 

Assurances for full and valuable consideration are not invalidated 
by the death of the assuror within twelve or six months, as the case 
may be (0, but they must nevertheless comply with the other 
requirements as to such assurances (m). The consideration must 


(f) Mortmain and Charitable Usea Act, 188S (81 A 82 Viet. o. 42), a. 4 (1). 

(ii) Ibid., e. 4 (7), re-enaoting a provision of the CHiaritable Uses Act, 1738 
(9 Oeo. 2, 0 . 86), e. 1.^ Conveyances for certain purposes have been exempted by 
statute from this condition; see School Sites Act, 1844 (7 A 8 Viot o. 371 s. 3 ; 
School Sites Act, 1849 (12 & 13 Yiot o. 49), s. 4; jLiter^ and Stnratifio 
LisUtutions Aot, 1884 (17 A 18 Yiot. c. 112), s. 14; Beorei^on Qrounds Act, 
1889 (22 Yict. 0 . 27), s. 2; Flaoea of Worship Sites Act, 1873 (36 A 37 Yiot. 
0 . 80), s. 4. Existing exceptions were preserved by s. 8 of the Mortmain and 
Charitable Uses Act, 1888 (81 A 82 Yiot. e. 42).- 
(e) liv'd., s. 4 (8). 

</) /&id.,e.4(H(8). 

{g)Priet v. Hathaway (1822), 6 Madd. 304; Churcher v. Martin (1889), 42 
Oh. D. 812. ^ 

(A) Tryt v. Okueeeter Oorporation (185^, 14 Beav. 178. . 

1%) HhwHfu T. Allen (1870), I 4 . B. 10 246. 

(j) Mortmain and Charitable t7ee& Act, 1888 (81 A 82 'Viot. 0 .42), a. 4 (7). 

W See Deane rl Judge (18D9), II East. 288; JSe WMe, Ohildr.Huhur, flC^ll 
8 Qi. W. 61, 

(0 Mortmain and CSuaitaUe Uses Act, 1888 (81 A 82 Yiet. o. 42), a 4 (7), 

(m) the reqnirementa oi ibidi, a 4; see A.-U. v. Day (1748), 1 Yea. 6«a. 

TT®’ Price v. Hadhuwa^/eupra. ^ alee Vauglaut v. Farrer (ITW), $ 

Yea 9®*^-1®2* 188. 
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be paid by the party benefiting by the assuranoe (ft), and nltlidi bt 
** fiw” as well as valuable’' (o). 

Sub-Seot. fi.— JSnrofment of Amavnm. 

202 . Assarances of laitd or of personal estate, other than stoek 
in the public funds to be laid out in the purchase of land, if 
not made by registered disposition under the Land Transfer Acts (p), 
must within six months after execution be enrolled (<;) in the Central 
Office of the Supreme Court (r), unless in the case of land the 
charitable uses are declared by a separate enrolled instrument (s). 

A deed duly enrolled takes effect fro|p the date of its execution, 
not of its enrolment (t). A deed executed less than twelve months 
before the death of the grantor, if not made hon& Jide for full and 
valuable consideration, is not the less void because enrolled (u). 

Where a deed is void by reason of not being enrolled, charity 
trustees may make a good title under the Statutes of Limitation (aj. 
On the other hand, a grantor or persons deriving title through him 
may take advantage of the non-enrolment of a deed and recover 
possession of the property (b). 

Trustees who hold in trust for a charity may not claim bene¬ 
ficially owing to an enrolled conveyance not being produced (c), 
or to an enrolled deed being preceded by one not enrolled, both 
deeds purporting to have the same effect, but the former being 
executed % some persons not parties to the latter (d). 

The court cannot enforce the trusts of a deed void for non-enrol¬ 
ment (c), but if the person entitled to take advantage of the lack of 
enrolment does not seek to do so, the court need not upon any 
ground of public policy take any objection (/). 

Enrolment is proved by the production of the deed indorsed with 
the customary memorandum of enrolment (ff), or by means of an 
office copy. After long enjoyment, and in the absence of proof of 
non-enrolment, an enrolment of a lost deed may be presumed (h). 


n) Doe T. Howell* (1831), 2 B. & Ad. 744. 

‘o) Dm V. Hawthorn 2 B. & Aid, 96; see also note Oi), p. 128, anle. 

*p) Mortmain and Charitable Uses Act, 1888 (51 & 52 Viet. o. 42), a. 9. 

(o) Ibid., a 4(d), re-enootiug a provision of the Charitable Uaes Act, 1735 
(9 Qeo. 2, c. 36), a. 1, and in effect thoae of the stat. 24 & 25 Viet. c. 9, a. 2. 
Aasarances for Roman Catholio obaritioB not enrdUed prior to August28,1860, arc 
not thereby invalidated if they were enrolled within twelve months from that 
date (Roman Catholic Charities Act, 1860 (23 & 24 Viet. o. 134), s. S). 

(r) See R. 8.0 Ord. 61, r. 9. 

(«) Mortx^a and Charitable Uses Aht, 1888 (51 & 52 Viet. c. 42), s. 4 (9). 

'<) Try* V. QhuiceAtr Corporaiion (1651), 14 Beav. 173. 

tt) See note (p), p. ISO, ante. 

a) Chvreher v. Martin (1889), 42 Ch. B. 312. 

^5) Doe V. Hawthorn, supra; Doe v. Wright (1819), 2 B. & Aid. 710; Doe v. 
HoweB*, eupra; Bunting v. Sargent (18f9), 18 Oh. D. where the charity bad 
held for nmety-nine yearn under a lease for that term with a covenant for 
renewal; see also Howard v. Fingall {Sarl^ (1853), 1 W. R. 515. 

(e) A.-0. V. Moor (1855), 20 Beav. 119. 

(d) A.-G. V. Gardner (1848), 2 Be €1. A Sm. 102; A.-G. v. ifunro (1848), 
2Be0. ASm. 122. 

T. Gardner, tupra, 

) A.’G. V. Ward (1848), 6 Haw, 477,4^4. 

Doe V. Uogd (1^), 1 Man. A 0. 671. 

MaedougaU rllhirnU (1830), 2 Bow A Cl; 185, H. L.; A»"G, v. Afoor, eupra ; 
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203 . In the case of an assurance made in good faith and for full 
and valuable consideration and to take effect in possession without 
reservations not authorised by the Mortmain and Charitable Uses 
Act, 1888 (0, and under which enjoyment is held, but which was 
not enrolled within the requisite time, the court or the officer con¬ 
trolling the enrolment of deeds, on being satisfied that the 
omission to enrol arose from ignorance or inadvertence, or 
through the destruction or loss of the instrument by time or 
accident, may cause the enrolment of the instrument (J), or, when 
tlie instrument is destroyed or lost, of a copy or abstract thereof or 
some subsequent iustruiqent (A). Subject to any pending pro¬ 
ceedings or decree already obtained founded on the invalidity of 
the assurance (/), enrolment made in this way has the same 
effect as if it had been made within the requisite time (m). 
Aiiplication to enrol in cases of omission may be made by any 
trustee, governor, director, manager, or other person interested in 
the charity intended to be benefited (m). 

204 . Assurances of land made by registered disposition under the 
Land Transfer Acts (o), of land already in mortmain or devoted to 
charitable purposes (p), of land concerning which the charitable 
trusts are declared by a separate enrolled instrument (q),ol stock in 
the public funds to be laid out in the purchase of land (r), of land 
for public parks, elementary schools, or public museums («), of land 
for certain universities, colleges, and societies (<), ami assurances 
specially exeiniited by statutes prior to the Mortmain and Charitable 
Uses Act, 1888 (a), or subsequent to that Act {h), and assurances by 


Ifaigh v. We«t, [1893] 2 Q. li. 19, 26, 31; compare, on the other hand, 
Wright v. .Smy/Awa (1809), 10 Kii$t, 409; Doev. WaUrton (1819), 3 B. & Aid. 
149. 

f*) See p. 128, ante. 

(,/) M(»rtniaiii and Charitable Uses Act, 18S8 (31 & 62 Viet. o. 42), s. 5 (1), (2). 

(A) /AjV/., 8. 6 (4). 

(/) I bid., 6 . 5 {'.]). 

(m) ffdd. 8. 3 (2). 

(n) Ilyid. s. 6 (3). 

fo) /hid., B. 9. 

Ip) Ho/l-rr V. Ukhordton (lv837), 2 M. & W. 882; A.-O. v. Ohm (18-11), 12 
Sim. 84; Ashton v. J<>ne$ fl860), 28 Beav. 400 As the object of the Mort¬ 
main Acta was to distiiiguiali what lands were in mortmain, it would seem that 
assurances of hind already in mortiuaiu need not comply with any of the 
formalities of the Act of 1888. An usBurance, however, upon a reinvestment 
of the proceeds of sale of charity lands requires enrolment (lie Christ't Hosoital 
(<?owrWs) (1864), 12 W. R. 669}. ' ^ 

i q) Mortmain and Charitable Uses Act, 1888 (31 & 62 Viet. c. 42), e. 4 (91 
rl Ibid. 

s) Ibid., s. 6. As to elementary schhols, see Education Act, 1902 (2 Edw. 7, 
e. 42),23 (6), and title Eduoatiox. 

ft) Mortmain and Charitable Uqcs Act, 1888 (51 A 52 Viet. o. 42) a. 7 ■ 
and see p. 140, post. . ' 

(a) a. 8. Poor Law Act, 1844 (7 & 8 Viet. c. 101), s, 73 (assuiances 

for workhouse or asylum sites), which Act only dispenses with enrolment 
V. (1887), 36 Cm., D. 9). Sm idso burndhy ▼, JBarsbp (1839), 

4 H. A N. 6W: A.-d. V. (1856), 21 Beav. 283. J' v /. 

(o) ^^orkmg CHass Dwellings Aot, 1890 (68 A 64 Viet. o. 16 ), s. 1 ; 
Teohmcal and Industrial Inshtutions Act, 1892 (56 A 66 Viet e. 29), e. 10, 
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will (c), aBsarances of personal estate, other than of personal estate 
to be laid out in the purchase of land including probably aseur* 

anoes of mortgage debts on the ground that the present definition ol 
land excludes money secured on land *’ (c), or mortgages to charity 
trustees (/), need not be enrolled in the Central Ofiice. 

205« Assurances of land, whether by will or deed, for public parks 
or museums, must be enrolled in the ^oks of the Charity Commis* 
sioners within six months after the death of the testator in the 
case of a will, or in the case of a deed after the execution thereof {g). 

An assurance for public elementary schools apparently need not be 
enrolled in the books of the Board of £4ucation (h). 

Sect. 3.— Aasurances hy WiU. 

Sub-Seot. 1.— Land. 

206. Land, including tenements and hereditaments corporeal 
or incorporeal of any tenure, may be assured (t) by will to or for the 
benefit of any charitable use (j). But, unless the recipient charity 
is authorised to retain the land by the court, the Charity Com¬ 
missioners, or the Board of Education (ft), the land must, notwith¬ 
standing any contrary direction contained in the will (1), be sold 
within one year of the testator’s death (in), or such extended period 
as may be duly determined (n). If not sold within the appointed 
period, the land will vest in the official trustee of charity lands, and 
the Charity Commissioners must take steps to enforce the sale (o). 


l (1), (9). The reference to pereoual outate in ibid., h. 4 (A), 
ly to pcraonal estate to be laid out in the purchase of laud; 


no 

see 


(c) S. 4 of the Mortmain and Charitable Uses Act, 18S8 (51 & 52 Viot o. 42), 
is inapplicable to assurances by will. See also ibid,, s. 6 (1). 

(rf) Ibid., e. 4 (1), 19). "■ ‘ - . 

doubt refers only 
ibid., s. 4 (1). 

(e) Mortmain and Charitable ITsos Act, 1891 (54 & 56 VicL o. 73), e. 3. 

(/) Charitable Funds Investment Act, 187() (33 & 34 Viet. c. tM), s. 1; see 
p. 237, poai, and Loe v. Haivkim (1842), 1 Gal. & Dav. 551. In practice the 
Charity Commissioners do not reemire the enrolmentin the Central OtBceof recon¬ 
veyances of land mortgaged by charities. But quaere v, -'ether this practice is not 
ultra vires. 

(g) Mortmain and Oharitahle Uses Act, 1888 (51 & 52 Viet. c. 42), a. 6 (2). 
See also ^aritable Trusts Amendment Act, 1855 (18 & 19 Viet. o. 124), e. 42. 

(h) Education Act, 1902 (2 Edw. 7, c. 42), s. 23 (5), which providM that the 
Mortmain and Charitable Uses Act, 1888 (51 Viet. c. 42), shall notapply to 
auy assurance of land for the purpose of a school-house for an elementary school, 

(t) For the meaning of “ assurance,” sec note ('/), p. 127, ante ; Mortmain 
and Oharitahle Uses Act, 1888 (51 & 52 Viet. c. 42), s. 10 (i); Mortmain and 
Charitable Uses Act, 1891 (54 & 55 ViQt. c. 7.3), s. 4. 

(i) Mortmain and Charitable Uses Act, 1891 (54 & 55 Viet. c. 73),s. 5. Prior 
to the passing of this Act a gift by will dated or republished after June 24,1736, 
of land for cmuitable puimoses, was void as a general rule (Charitable Uses Act, 
1735 (9 Qeo, 2, c. 36), a. 1), and the Act of 1888 made no difference, for, although 
the expression assurance ” in that Ac^ was defined by s. 10 to include a will, a 
devise of land, unless it came within the exemptions contained in s. 6 of the Act 
eA 1888, was void, as hy no possibility could the conditions imposed by s. 4 of 
that Act be satisfied by an assurai^oe oy wil (Re Hume, Forbes v. Hume, [1895] 
1 Ch. 422, O. A.). 

(ft) Mortmain and Charitable Uses Act, 1891 (54 & 55 Vict. o. 73), s. 8; 
Board of Education Act, 1899 (62 4s 63 Vict e. 33), .and Orders in Coimcil 
made thereunder; and seep. 135, past. • . 

'A Thus, a power to postpone sale would be us'^Iess. 

\m) Mortmain and Ch^table Uses Aot, 1891 (54 A 55 Tick e. 73), s. 5. 
m) Ibid.; and see^ 135, post. 

;e) IHd., s. 6; andseep. 136, post. 
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San, a. The above provisions apply to the wills of all testators who bavS 
Assurances died since August 5, 1891 ip), though the wills may have been 
by WilL made before that date {q). 

In the ease of a devise to a charitable corporation either bene* 
ficially or as a trustee for another charity, the above provisions 
do not relieve the corporation from the necessity of obtaining a 
licence to hold the land in mortmain (r). 

The property which must be sold is the estate or interest in the 
land which is given to the charity, not necessarily the fee simple 
or the entire interest of the testator (s). 


AHurance of 
prooevdH of 
■aloof land 
held on tniot 
for sale. 


BeTOTBionary 

intereaU. 


Ohoiea of 
objects by 
troBtees. 


By whom 
BMe ie 
effected. 


207 . If proceeds of salet of land subject to an immediate trust for 
sale form the subject-matter of a charitable gift, the land need not 
be sold within one year of the testatoi ‘s death (f), but may be retained 
without the leave of the court. The sale, however, may not be 
postponed indefinitely (a), and the charity cannot elect to take the 
land unsold (ft). 

In the case of a devise to charity of a reversionary interest in 
land, the sale under the statutory direction (c) cannot be postponed 
until the interest becomes one in possession (d); but where an 
immediate sale is undesirable, the period within which the sale must 
take place may be extended under the provisions mentioned below (e). 

Trustees who have power to divide a residuary estate consisting 
of realty and personalty among charitable objects at their dis¬ 
cretion may select charities capable of taking land as recipients 
of the realty and other charities as recipients of the personalty (/). 
If they do so, the statutory direction for sale will not apply (g). 

208 . Where the gift is to an existing charity the sale will be 
effected by the trustees, if any, of the charity, and not by the 
trustees of the will (ft). If, however, the object of the devise is to 


(p) Morhiuiin aud Charitable Uses Act, 1891 (54 & 66 Viet. c. 73), e. 9. 

(«) lie Bndgtr, Bronwton ffotpital/or Gonmmptian v. Lewt’t, [1894] 1 Oh. 297, 
0. A. DistinguiA Be Croeeley, BirreU v . OreenAo/tgh, _ [1897] 1 Oh. 928, where 
only '* pure peraonal estate ” was bequeathed by the will. 

(r) Mortmain and Charitable Uses Act, 1686 (51 & 52 Yiot. o. 42), a. 1. 
For the exemptions, see pp. 137, 138, ywsA As to mortm^ and licences in 
mortmain, see generally, title Cokpo^tioks. 

(«) .As Hume, Forbee v. Hume, [1895] 1 Oh. 422, 436, 0. A. i Be Hyland, Roper 
T. Ay/ond, ri 903 ] 1 Ch. 467, 473. 

(t) As Wilhneon, Etam t. [1992] 1 Oh, 841; Be Sid^otkm, Beeley r. 

Waterhouee, [1902] 2 Oh, 389, 0. A.: !As ByMnd, Moper ▼. Byland eupra, at p. 473, 
personal estate arising from land being exoludM from the definition of land 
(Mortmain mad Charitable Uses Act, 1801 (54 A 53 Viet c. 73), s. 3). 

(aV Bf Bidebottom, Beeky v. Waterhouee, eupra. 

(A) 2^ effect of the cases cited in the two preceding notes is apparently that 
the sale must be carried out sooner or later under the testamentary tram for 
)Mde, and luit imder the direction for sale contained in the Act of 1891. 

(e) Mortmain utd OharitaUe Uses Act, 1891 (54 A 55 Viet, e, 73), a. 6. 

(tf) Bo Brvigee, Brompton Hoepitat/or Ooneumption 'r.Lewie, eupn ; SoSmne, 
Forbee v. Bium, s^pra, at p. 429. 

(«) Be Hume, Foiim v. Hume, eupra; see p. 135, poet. 

leurie ▼. AUeiiby (I870)k L. K 10 Eq. 668; BeLeeitt(M<miMMe) (1885), 
1 T. L. E. 578; As (1885), 31 Oh. D. 113; Be Fierep, FPAitwAam ▼. 
ri898] 1 (E. 665, 0. A. 1 Me also London, UmbmeBy t. Yarroio (lj855^ 24 
Beav. 472; and distingnidi l&^€8arMl885), 54 X (OH.) 1080. 
fe) 8ee Mortmain and Oharitablo JJaeeAeb, 1861 (54 A 55 Viet a. VSh a. 10. 
(M Beeibid., s. 6,imder wmeh in ease (ff nosHMlpilbe C9nu% Ownmiawtaim 
arahcttad tossetbatasatok tfectodby “thea dmini s t a ri nictt Bst siw.” 
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e 0 tebli 8 h ft new ohanfy, and not to benefit an existing institDti(m» 
trustees of the will would, it is conceived, be the proper pwwone 
to sell. 

209. The court or the Charity Commissioners (t), or, in the case 

of devisee to educational charities, the Board of Education (A), have 
jurisdiction to extend the time for sale, and will do so where such 
a course would benefit the charity (2). They may perhaps even have 
jurisdiction to do so after the property has vested in the official 
trustee (m). But they cannot avoid a vesting in the offioied trustee, 
which has already taken place, by an order extending the time on 
a subsequent application (n). « 

210. The court or the Charity Commissioners, or, in the case of 
educational charities, the Board of Education (o), may authorise the 
retention of land given for charitable purposes, provided they are 
satisfied that the land is required for actual occupation by the 
charity, and not for investment (p). 

211- On the expiration of the time (^) limited for sale, and any 
extension thereof, if the land in question has not been sold, it vests 
immediately in the official trustee of charity lands (r), unless the 
retention of the land has been sanctioned by the proper autho¬ 
rity («). The duty then devolves on the Charity Commissioners, or, 
in the ease of educational charities, on the Board of Education (t), 
of seeing that the sale of the land is effected or completed, with all 
reasonable speed, by the administering trustees, the legal estate 
being in the official trustee of charity lauds (u). 

The Commissioners or the Board of Education (n), as the oasr' 
may be, may, in the execution of their duty, make any order (l>) 


(t) Mortmam and Charitable Ubob Aot, 1891 (64 & 56 Viet. c. 73), a. 6. Any 
appUoation tu the coiirt should be by originating Bummons ; see ile Bidiibottonn, 
Bttleu ▼. WaUrhoute, [1902} 2 Ch. 389, 0. A.; lit Ohweh Paironaga Trust, 
[190411 Ch. 41; R. S. C., Ord. 56, rr. 3—5. 

{k) ward oi Education Aot, 1899 (62 ft 63 Yiot. 0, 3. \ and Orders in Oonnoil 
made thereunder. 

(0 Re Hume, Forhes v. Hume, [1896] 1 Ch. 422, 0. A.; Re SidAottom, Bedey 
T. Bidehattom, [1901] 2 Ch. 1, 7, 0. A. 

(m) Hortmsm and Chaiitable Usee Act, 1891 (64 ft 66 Yiot. o. 73), s. 0; Re 
Byland, Boptr ▼. Byland, [1903] 1 Ch. 467, per JBxkme, J., at p. 474. 

Ibid, 

Seep. Sn,pt»t, 

E Mortmain and Oharitable Uses Aot, 1891 (64 ft 66 Viet, a 73). a. & A 
cate from the Charity Oommiraiouers or Board of Education is not 
requited for an application to tiie court under this aection, nor need either of 
those bodies be mMe parties to the proceedings (Re Byland, Btiper v. Bytand, 
eupra ; Be Church Fatrone^e Trust, supra). 

(f) Mortmain and Charitable Uses Act, 1891 (64 ft 66 Yict o. 73), s. 6; and 
see p. 133, ante. , 

(r) iWA, a. 6. , . 

fs) Ibid., B. 8 ; and sea eunro. It is conceived that if no order sanctioning 
the xeisntion of ^e land has been made within a year from the testatoi^s death, 
the land has vested in the official trustee, the making of e retention order 
alter the yeer wili divest it. 

o/Boiurd of Educetium Act, 1899 (62 ft 63 Yi(di.e. 88), end Orders 
In Oomrcil mede 2iereaDder. 

U) 8se ibid, ^' 

^ ^ Ihe oidets by the Commiasionsm or Board ol Education under s. 8 
d| the M<M4jn4ip and Cnaritabls Uass Act, 1891 (64 66 Viet, ft 73), art 
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under their seal (1) directing the trustees administering the charity 
to proceed with or complete the sale, (2) removing such trustoea 
and appointing others, (8) providing for the payment of the proceeds 
of sale to the official trustees of charitable funds in trust for the 
charity, and (4) providing for payment of the costs of the sale (c). 

StTB-SzCT. 2.— Personal Estate to be laid out in the Purchase of Land. 

212. A bequest of personal estate to be laid out in the purcht^ 
of land (d) to or for the benefit of any charitable uses ie) is valid, 
bub the property will be held for the charitable uses as if there had 
been no direction to lay it out in land (^). 

The court or the Charity Commissioners, or, in the case of 
educational charities, the Board of Education, may, however, 
authorise the acquisition of land proposed to be purchased out of 
)>ersonal estate directed to be laid out in the purchase of land, if 
satisfied tliat the laud is required for actual occupation for the 
purposes of the charity, and not as an investment (g). 

Sect. 4.— Exemptions. 

8cb-Sect. 1.— Oeneral Nature of Exemptions. 

213. Exemptions from the restrictions on assurances for charit¬ 
able purposes diiler in kind and degree. In some cases the exemption 

ctiforcoablo iu the sumo way aa orders made l> 3 ' tlie Commiaaiooera or Boaixl 
of Bduoatioii undor the Charitable Trusts Acta; aee Mortmain and Charitable 
Usoa Act, 1891 (d4 & 55 Yiot. c. 73), a. 6; and p. 303, post. 

(c) Ibid, 

[d) /.a, corporeal or inourjmreal hereditaments of any tenure {ibid., a. 3). 
The Act only applies to the wills of testators dying after August 5, 1891 {ibid., 
18 

(€),See Re Sutiem, Lewie v. Sutton, [1901] 2 Ch. G40, where it was held that 
the words ** diaiitable uses” were equivalent to purposes of the charity." 

(/) Mortmain and Charitable Uses Act, 1891 (54 & 56 Tict. c. 73), a. 7; Re 
Sutton, Lewie v. Sutton, supra. Eormorly a bequest of personalty to a ohmty 
to be laid out in land was wholly void (Clortyn v. French (1799), 4 Vea. 418,431; 
Kirkmaun v. Lewis (1869), 38 L. J. (cn.) 570). But now, if the teatator’a inten¬ 
tions cannot he carried out without purchasing land, such a bequest, if a geneml 
ubaritable intention is shown, would be applicable cp-pres ; see p. 190, po^. In 
the cose of a gift to an existing iustitutiou the legacy would, no doubt, be paid 
into its genorm fund. The fact that the ^neral fund is liable to be laid out in 
laud is immaterial ( Wilkinson v. Barber (1872), L. B. 14 Eq. 96,100). It may be 
observed that the Gifts for Churches Act, 1803 (43 Geo. 3, o. 108), s. 1, under 
which a gift by will of personalty to be Iqid out in land for the ptuposee of that 
Act was authorised, has, in so far as it limited the amount of personaliy to 
J^OO, bera impUodly i-epealed by s. 7 of the Mortmain and Charitable Uses Act, 
1891 (64 s 65 Viot c. 73) (Re Douglas, Douglas v. Simpson, [1905] 1 Oh. 279). 

(o) Mortmain and Charitable Usm Act, 1801 (54 & 55 Viet. c. 73), a. 8; Bwd 
of J^uoatiou Act, 1899 (62 & 63 Yiot c. ^), and Orders in Ooimoil made there¬ 
under. Apart from this statutory authority, the court may, under its general 
iiuriadiotioit, authorise the purchase of land by a charity where it will be for 
its benefit, as for a new site (Re Odston’s HoupRal (1856), 27 Beav. 16), or for 
purposes of enlargraant (d.-G. v. Mansfield (Earl) (1845), 14 Sim. 601). But 
tnvoetu»nt of charity proj^rty in land is oonsideiM contrary to ^e policy of 
the Mortnuun Acts, and is not aa a rule sanotioaed by the court under its 
genSral jm^sdierion {A.-Q. r. Wilson (1838), 2 Keen, 680) ; and see p. 238, jwst. 
The Ohuity Oommissionete may abe, tinder a. 15 of the Charitabde Trusts A^, 
1860 (23 & 24 Yiot. o. 136), and under their general jnrisdiotion to estaUhfii 
sohemss (see p. 185, porij, authoiiN the purchase of Isna for the general IwmAI 
ofadteiityi Mep- 
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enables a corporation to acquire and hold for charitable purposes 
land or a limited quantity of land without licence in mortmiw as 
required by Part I. of the Act of 1888 (ft), but does not dispense 
with^ ^e formalities or conditions with regard to assurances to 
charities imposed by Part II. of the same Act (t). In other cases 
the exemption dispenses with compliance with the conditions of 
both Part 1. and Part II. of the Act of 1888, or with compliance 
with the provisions of Part II. of the Act of 1888, leaving 
the assurance, if made to a corporation, subject to Part I. of 
the same Act. 

In other cases the exemption may authorise gifts to charity by 
will (ft), in which case it would relieve the charity of the necessity 
of selling the land within a year of the testator’s death (f), but 
would not dispense with the requirements as to assurances in 
mortmain. 

Sub-Sect. 2.— Kxemptiom from Iiestriction$ A»$uranee4 to Corporatitm$, 

214. Land may be assured to or acquired by charitable corpora¬ 
tions without licence in mortmain under the authority of any 
statute for the time being in force (m). Thus, many charitable or 
qtmsi-charitable incorporated public bodies (n), hospitals (o) and 

(h) As to this, 8oe title ConpOKATioNs. 

(») See, as to tliese, pp. 127—13W, ante; ▼. Uotlgrt (1750), 2 Vos. Sen. 

62 ; Jtvhineanv. Londtm Umpital ^(/oi'emors) (1852), 10 llaro, 24,26; Nethertole 
y. Indigent Blind School (1870), L. E. 11 Eq. 1; Uhester v. Chester (1871), L, E, 
12 Eq, 444. For examples, soo stat. 16 Car. 2, o. 17 ; Bank of England Act, 
1696 (stat. 8 & 0 Will. 3, o. 20), s. 26; Charitable Trustees Incorporation Act, 
1872 (35 & 30 Viet. o. 24), s. 1. 

(A) For examples, see stat. 28 & 29 Viet. c. 89, s. 43, by which property may 
be given by deed or will to Greenwich ilospital; Eeoreation Qruunds Act, 1869 
(22 Viet. c. 27), s. 7. Exemption from Fart II. of the Act of 1888 would 
seem to have this effect. A power for a charity to acquire land by will implies 
a power for persons to devise land for its benefit (P«t»«.; v. Trail (1874), L. B. 
18 Eq. 88; see also Harrinon y . Southampton UorporaWon (1664), 2 Sm. & G. 
387; Luckra/t v. Pridhnm (1877), 6 Ch. D. 212, 213), but a ^wer to hold land 
does not {Nelhertole v. Indigent Blind School, supra), 

(l) See p. 133, ante. 

(m) Mortmain and Charitable Uses Act, 1888 (61 & 62 Viot. o, 42), a 1 (1); 
Ex parte 8t. Thomas* Uosjntal {Oovemors) (1908), Times (October 23, 1908). 
As to the mortmain restrictions, see generally, title Corporations. 

(n) Thus, exemption from mortmain restrictions exists in the cose of, inter 
alia, county counts (Tjocal Gkivernm^t Act, 1888 (51 ft 62 Viot. c. 41), s. 72), 
borough councils (Municipal Cojmrations Act, 1882 (46 ft 46 Viet. c. 50), a. 107), 
metropolitan borough councils (Tendon Government Act, 1899 (62 ft 63 Viet, 
c. 14), B. 5 (21}, urban distriot ootmoils (Public Health Act, 1875 (38 ft 39 Viet. 
0 . 55), a. 7), rural diatriot councils (Lootu Government Ac^ 1894 (56 ft 57 Viet 
a 73), a. 24 (7)), paridli coundls (thgf., a. 3 (9)), jpaiish meetings in small 
p ari « h«* {ibuL, a. 10 (6)) ; and see gener^ly, Mortmain and Charitable Uses Act 
Amendment Act, 1892 (55 Viot c. 11); and title Local. GtovxBNiOENT. 

(o) FonndUng Hospital (stat 13 Gm. ^ e. 29); Bath Infirmary (stat 16 Geo. 3, 
e. 23); Cfadaea Hospital (stat 6 Oeo. 4, o. 107; Clielsea ana Kilmainham 
Hospitals Axit, 1826 (7 Geo. 4, o. 16)); Ghremwidh Hospital (stat 10 Geo. 4^ o. 25, 
stat 28 ft 29 Viot 0 . 89; Gr^wiw Ho^tal Act, 1898 (61 ft 62 Viot c. 24)); 
Seaman’s Honiital Sooi(^(stat S ft 4 wUL 4, o. 9); St George’s Hospital 
(slat 4 ft 6 VmL 4, o. xxxviiL, s. 1): Middlesex HospitM (stat 6 ft 7 Will. 4, 
^ viL, s. 4); WeatmiBSter Hoiqntai (stat 6 ft 7 Will. 4, o. xx., s. 6). See also 
ttat W 0 . 5* a, 1; stat 21 Jac. 1, o. 1, giving power by dead enrolled t(| 


SlOT. 4. 
lE«ll9ll01U. 


Gifts by will. 


Exemptions 
from mort- 
niain restric- 
tiona 



186 


CHABitneB. 


flaor.i. institutions <j>) are wholly or partially exempt from the mortmeifi 
Exemptions, restriotions, and are enabled to a greater or less extent to acquire 
and bold land. Charity trustees ineorporated under the Charitable 
Trustees incorporation Act, 1872 (q), and joint stock companiw, 
formed for the purpose of promoting art, seien^, religion, charity 
or any other like object, not involving the acquisition of gain, are 
also empowered to acquire euid hold land without licence m mort¬ 
main (r). Friendly societies have also certain powers of holding 
and disposing of land («). 


BuB-Sxcrr. 3 .—ExvmjiitionB from Bettrictiona on A»turan«et whether U 
CorporatioM or to OhariHee. 
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215. Farts I. and IT. of the Mortmain and Charitable Uses Act, 
1688 (t), do not apply to assurances by deed of land of any 
quantity for a public park (a), a public museum (&), or. to any locm 
authority for any purpose for which such authority is empowered 
by statute to acquire land (c); to assurances by will not exceeding 
twenty acres for a public park or two acres for a museum (d) ; or to 
assurances by will of personal estate for the purchase of land for any 
of the above purposes («). But every such will or deed, unless in the 
latter case made for full and valuable consideration, must, except 
in the case of an assurance to a local authority (/), be executed not 
less than twelve months before the death of the assuror, unless 
reproducing a subsisting devise so executed (p), and must be 
enrolled in the books of the Charity Commissioners within six 
months after the death of the testator or the execution of the 
deed(k). 


found hospitals to he incorporated and to have power to purchase and hold 
land to the yearly value of 2001.; see NmcaaUt v. A,-Q, (1842), 12 01. & Fin. 
402, H. h. 

. (p) Technical and Industrial Institutions Act, 1802 (35 & 56 Yict o. 29), s. 10; 
Department of Soienoo and Art Act, 1875 (88 & 39 Yict. c. 68). 

{q) 35 & 36 Yict. o. 24, s. 1; see also Charitable Trusts Act, 1853 (16 & 17 
Yict. 0 .137), s. 27; Charitable Trusts Amendment Act, 1855 (18 & 19 Yict. 
c. 124h Bs. 35. 41. 

(r) Companies Act, 1862 (25 & 26 Yict. c. 89). s. 18 ; but not mozc ^um two 
acres without the licence of the Board of Trade s. 21). 

{$) Friendly Sodeties Act, 1896 (59 A 60 Yic^ c. 25), s. 47. 

/Q 51 A 52 Yict. 0. 42; and see p. 137, ante. 

fa) ''6m Mortmain and Charitable Uses Act (61 & 52 Yict. o, 42), 1888, s. 6 (1). 
1,5) im. 

(c) Mortmain and CharitahleUsesAct Amendment Act, 1892 (55 Yict o. 11), 
a. 1. 6ee note (»), p. 137, ante. • 

(d) Mortmain and Gharitable Uses Act. 1888 (51 & 52 Yict o. 42), s. 6 (1), (IQ; 

see ihrvoratim v. Beather, [1906] 2 Ch. 632 (demise of Itod 

a public park). As to assuranoe of land for a sohool-bouse for an etementan 
school, see alao Education Act 1902 (2 Edw. 7, o. 42), s. 23 (5); amd tiw 
EDUCAnojt. ' 

. : fe) Mortmain end Charitehle Uses Act 1888 (51 & 62 Yict n 42), s. 6 (1). 
^/) Mortmain and Clfamitihiie Uses Ad AmexKtment Act, 1892 (55 11), 

' Mortmain and C^j^Ue Ueea Ac^ 11^ (111 A 52 Yld e. 42)^ a. t ^ \ 
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216. l^trts I. Mid II. of the MoUbnain and Charitable Usas iflli 
18^ {*), are also inapplicable in the case of aosurances of land m 
person^ estate for the purpose of providing dwellings for the working 
classes in any populous place provided that the deed or will is enrolled 
in the books of the Charity Commissioners within six months from 
the execution in case of a deed, or probate in case of a will, and that in 
the case of a will the quantity of land does not exceed five acres (lb). 

Parts I. and 11. of the Act of 1888 and so much of the Mort¬ 
main and Charitable Uses Act, 1891, as requires the sale of land 
assured by will (1) do not apply to an assurance of land for the 
purpose of a school-house for an elementary school (w). 

217. A series of enabling Acts authorises the conveyance of laud 
or buildings on sale or by way of gift, free, from all restrictions other 
than those specified in the Acts, for the purposes of a church (n), 
churchyard (o), parsonage house, glebe or other endowment (p). In 
most cases the enabling statute limits the amount of land which 
may be given and imposes conditions under which the assurance 
must be made. 

218. Where, by any statute in force at the date of the passing of 
the Mortmain and Charitable Uses Act, 1888, any provision of the 
enactments repealed (q) by the Act of 1888 is excluded either wholly 
or partially from application or is applied with modification, in every 


(i) Soe p. 137, ante. 

(k) Working Classes Dwellings Act, 1890 (63 & 54 Viot c. 16), s. 1. ^ This Act 
seems to enable five acres to be given by will free from the obligation to sell 
\uider the Mortmain and Charitable Uses Act, 1891 (64 & 56 Viet. o. 73), s. 6, 
p. 133, ante. See title PuBUO HBAI.TH £TO. 

(l) See p. 133, ante. 

(m) Education Act, 1902 (2 Edw. 7, c. 42), s. 2!$ (.6). 

(») Gifts for Churches Act, 1803 (43 Oeo. 3, c. 108); sne He IJouglaa, JJougfae 
V. Stmpeon, [1906] 1 Gh. 279. This Act applies to a gift for the repair of a 
churcl^ard {Dm v. Pitcher (1816), 3 M. & S. 407; Re VitHtfhan (1886), 33 Oh. D. 
187: Be Manser, A.~0. v. Lucas, [1905] 1 Oh. 68, 74), ox ^heprovision of a clock 
{Be Headry (1887), 56 L, T. 908) ; but not to a gift for repairing tombs not part 
of the fabric of a church {Be Rigley's Trusts (1867), 36 L. J. (cif.) 147; Be 
Vaughan, supra). See also GKfts for Ohurches Act, isil (61 Geo. 3, o. 116); 
Church Building Act., 1818 (58 Oeo. 3, c. 46); Church Building Act. 1822 
(3 Geo. 4, c. 72); Church Buxlding Act, 1831 (l,* 2 Will. 4, o. 38); Church 
Building Act, 1838 (1 & 2 Viot. c. 107); Now Parishes Acts, 1843, 1844, and 
1856 (6 & 7 Viot. c. 37; 7 & 8 Viet. c. 94; 19 & 20 Viet. c. 104); Places of 
Wor*hq> Sites Aot^ 1873 (36 & 37 Vi.;t. c. 50); Places of Worship Sites 
Ajuendmeut Act, 1882 (46 & 46 Viet. c. 21). As to these Acts, see mrther 
tifle ' Bc ot.tc ria aTTOAt. Law, and for forms of conveyance Encjclopsodia of 
Forms, Vol. III., pp. 604—610. 

(o) See statutes m note (n), supra, and also Church Building Act, 1819 (69 Oeo. 3, 
e. IM); Burial Acts, 1862 and 1868 (16 & 16 Viot. o. 85 ; 16 & 17 Viet, c, 134;; 
Consecration of Churchyards Act, 1867 (30 & 31 Viet. o. 133); Public Health 
(LxtermMit) Act, 1879 (42 & 43 Viot o. Bl); Enoyol^sedia of Forms, Vot 1II.» 
p; 318. See further, title BuntAii akd OB^kATtOK, vol. in., p. 434. 

{'«) See statates in note (n), supra. Eudpwinents may also be provided under 
stat 29 Oar. 8, & 8; Queen Anne’s Bounty Acts, 1706 and 1803 (2 & 3 Anne, 
e. 20, ss. 4, 6; 43 Geo. 3, c. 107) j Glebe Exchange Act, 181d (66 Geo. 3, 
a 147); Augmentation of Benefices Acts, 1881 and 1834 (I A 2 Will 4, c. 46; 
17 4b 18 Viot 0 . 84); Pluralities Act, 1338(1 4b 2 Viet. o. 106);' COutzoliBuilding 
Apik.laso, 1840, ind 1861 (2 & 3 Viot e. 40; 3 & 4 VihM*. 60; 14 & 16 
Viet u. ; EflclfHBSttififll OommisaioiMniB Act, 1866 (29 4b 30 Vlfit o. ill). See 
aj^'Bucn^opmdu ed Forme, VoL HL'; pip. 616-^622. 

{jH) Se6 Moitinmn And dharitabls TXsee A^» c. 42), & 13, 
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each case the corresponding provision of the Act of 1888 is to be 
excluded or applied in like extent or manner (r). 

Sufi-SXOT. 4 .—Exemptions frrnn BeAridiem on Assurances to ChariBes. 

219. Part 11. of the Mortmain and Charitable Uses Act, 1888, 
does not apply to assurances of land or personal estate to be laid out 
in land in favour of the universities of Oxford, Cambridge, London, 
Durham, and the Victoria University, or any colleges within them, or 
the colleges of Eton, Winchester and Westminster, for their founda¬ 
tion scholars, or of Keble College (s), but such assurances are not 
exempt from the restriction^ contained in Part I. of the Act (t). The 
assurances most be for the benefit of tlie university or college as a 
body (a), or for the benefit of some of the particular members (&), 
and the purposes must be academical or collegiate (c). The exemp¬ 
tion does not apply to an assurance to a college as trustee for other 
charitable purposes (d). Such assurances may, but need not, be 
enrolled in the Central Oiiice {e). 

220. Part II. of the Mortmain and Charitable Uses Act, 1888, does 
not apply to assurances otherwise than by will made bond fide for full 
and valuable consideration to trustees on behalf of any society or 
body of persons associated together for religious purposes, or for 
the promotion of education, art, literature, science, or other like 
purposes, of land not exceeding two acres for building purposes, 
with or without buildings thereon (/). Such assurances may, but 
need not, be enrolled in the Central Office (y). 

SuB-SsOT. 6.— Hcoiland, Ireland, and the Colonies. 

221. The Mortmain and Chaiitable Uses Acts, 1888,1891, and 
189‘2, do not apply to Scotland or Ireland (/«). The result is that 


and Huhedule. Thctte Aclt), or nome oi thein, included provisions similar to those 
containml in the Act of 1888. 

(r) Mortmain and Ohaiitablo Uses Act, 1888 (51 & 62 Viet c. 42), s. 8. This 
section pi-eserres previously existing exemptions both as regards restiictions in 
tho case of assurances to or the acquisition of land by charitable corporations, 
and restrictions in the case of assurances to charitable uses. For couunples of 
exempting statutes in force at the date of the passing of the Act of 1888, see 
pp. 137, 138, ante. 

M Ibid., B. 7 (i). 

(t) I.e., Ihe moitmaiu restrictionB. Certoiu exemptions from the mortmain 
restrictions (see title CobforatioksI have been from time to time given by 
statute to the universities of Cambriage and Oxford (Ckimbridge University Act, 
1836 (19 & 20 Viet o. 88), s. 21; Oxford University Act, 1837 (20 & 21 Viot. 
c. 23), e." 4; 40 & 41 Viot. c. 48, s. 60); Durham (Eoolesiastioal Oommissioners 
Act, 1841 (4 & 3 Viot. c. 39),s. 13), and some of the public schools (stat. 31 & 32 
Viot. 0 .118, s. 3; stat. 32 & 33 Viot c. 58, a. 2). 

(o) A.-O. V. Wherwood (1750), 1 Ves. Son. 534, 637. 

(6) A.~0. V. Tancred (1767), 1 Eden, 10, 16; Be Levitt (Marmaduke) (1883), 1 
T. L. E. 878; v. Stbthotp (1830), 2 Euss. & M. 107. 
c) V. Whorwood, eujma. 

a) V. Tancred, sv^u; A.~G. v. Munhy (1813), 1 Mer. 827. 
e) Mcmntun and CSiariiable Uses Act, 1888 (61 & 62 Viot. o. 42), s. 7. 

(/) Ibid., B. 7 (ii). As to the assurance of land lor institutions promoting' 
Boienoe, literatare and «t, see Mat 17 & 18 Viot o. 112; and title »nSiit|vio 
axm IiiiERAKY SodKTlBa; for the Deportment of Sdenoe end Art, stat. 38 &39 
Viot 0 . 68; lor public hbriteiei. Library Act, 1892 (66 4b 66 Viet. e. fU). 

Mortmain and Obaritable Uses Act, 1888 (51 & 62 Viot o. 42), s, 7. 

Jtad., a. 11; Mortmain and ObaxItaUa Uses Act, 1891 (64 A 66 Vio^ 
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there is no objection to a bequeet by a person domiciled in England *• 

of personalty to be laid out in land or other heritable Beourities in Bx«nptloni. 
Scotland (t). And a bequest by a person domiciled in England of 
money to be laid out in land (there being no indication that the 
land was to be in Scotland) for a Scotch xsharity, is valid save in so 
far as the direction to purchase land could be considered a direction 
to purchase land in England (7^). But a devise by a person domiciled 
in Scotland of real estate in England is subject to English law (7). 

222. Gifts of land for charitable purposes in Ireland are ireiuid. 
regulated by the Irish Mortmain Acts (m). 

223. Apparently the Mortmain and (charitable Uses Acts do not India and 
apply to India (?t) or the Colonies (o), or to real property owned by Colonii». 
British subjects in foreign lauds (p). 

A person domiciled in the colony of Victoria may bequeath money 
for the purchase of land in England for charitablo uses, and it would 
seem that the direction for the purchase of land would be binding (</). 


Part III.—Charitable Trusts. 

Sect. 1.— Creation by Act of Party. 

Sctb-Skot. 1 .—Mndu of Creation. 

224. Assurances of land and of personal estate to be laid out in Mode* of 
the purchase of land upon charitable trusts must comply with tbo 
requirements of the Mortmain and Charitable Uses Acts (r). - 

c. 73), s. 2; LEortinain and Charitable Usee Act Amondiuent Act, 1802 (dS Tiut. 
c. U), «. 3. 

(<) Oliphani ▼. Heudrie (1784), 1 Bro. 0. C. 571; Markintvth ▼. TownDt tul 
{lto9), 16 Ves. 330; Fttrbea ▼. Forbea (1854), 18 Beav. 552. 

(k) Mortmain and Cbantable Usee Act, 1891 (54 & 65 V|,.t. a 7;i), s. 7; thotigb it 
'would have been void prior to that Act {A.-Q. r. Milt (1837), 5 lili, (N. a.) 593, 

H. L.). 

(() Curtis v. Hutton (1808), 14 Ves. 537; Duncan v. Lawson (18,89), 41 Oh. D. 

394; Re Hewit, Lawson v, Dutican, [1891] 3 Oh.. 668. 

(m) Charitable Donations and Bequests (Ireland) Act, 1844 (7 & 8 Viet. o. 97); 
Charitable DonaUons and Bequents (Ireland) «Act, 1867 (30 & 31 Viet. c. 54); 
and Charitable Donations and Bequests Act (Ireland), 1871 (34 & 35 Viet. 

C. 102); see also Inwrporated Society t. Richards (1841), 1 Dr. & War. 258; 

Poitode v. Day (1863), 14 I. Oh. B. 297. 

(n) Lyons Corvoraiion V. East India (^o. (1836), 1 Moo. P. 0. 0.175; Mit/ord v, 

B^Us (1841), 1 Ph. 186,192; Macdonald v. Macdonald L. E. 14 Eq. 60. 

to) A.~C. V. Sfeuwrt (1816), 2 Mer. 143 (West Indies); Ite Arnold (1888b 37 
Ch. D. ^7 ((jape Colony); Whicker v. Hume (1868), 7 H. L. Gas. 124,161 (New 
South Wales); Abbott v. Fraser (1874), L. E. 6 P. C. 96, 123 (Canada); oex. v. 
McKinney (1889), 14 App. Cas. 77 (Bxyish Hondtuas); Yeap Cheah Neo v. Ong 
Ohang NeollSlb), L. E. 6 P. 0. 381 (Penang). 

(p) Re M (1893), 69 L. T. 810. 

' (g) Ckmterhny Corporation v. Wybwm, [4895] A. 0. 89. 

(rj Mortmain and Charitable Um A^, 1888 (61 & 62 Viet. c. 42), especially 
•. 4; Mortmain and Charitable Uses Aet, 1891 (54 & 55 Viet o. 73); and see 
np. 127, 183, ante. ... 

Where, u^er the old Mortmain Aela, devues of land or oequssta involving 
tim BUTohaee of land tor charitable purposes were rendered void, a further 
bequest for the endowment of the chanty was held to fail vritb the primary gift , 

. T. Whitehurtk (1796), 5 Ves. 141 j Smith v. Oliver (IS48), 11 Beav. 48l 
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saoT. 1. ^ The Statute of Frauds («) is applicable to charitable trusts of landi 

Creation including copyholds (t) aud chattels real (u), and accordingly snob 

by Act of trusts must be declar^ in writing (d;). The statute applira also to 

agreements, not to be performed within a year, to pay moneys to 
statute of ^ charity (y). But trusts of personalty may be created without 

Frauds. Writing (z) except in the case of personalty to be lud out in the 

purchase of land (a). 

Technical A charitable trust (b), like a private trust (c), may be created by 
language informal as well as by technical language, provided that the intention 
unnecessary, donor to devote the property to charity is clear. Thus, pre¬ 

catory or recommendatory wprds have frequently been held to create 
trusts where the intention of the testator has been considered 
imperative (d). So provisions in which the word ** condition ** 
occurs may create trusts (e). 

Extent to 225. According to an ancient equitable doctrine that no person 
which chtirit- can acquire an estate with notice of a charitable use without being 
binding'on* bound by it, the grantee or devisee of an estate subject to a charge 
grantee or in favour of a charity is a trustee, at any rate until separate trusted 

devisee. of the charge are appointed (/). If, however, the conveyance or will 

appoints trustees of the charge, it seems that no fiduciary obligation 
is imposed on the grantee or devisee (y). 


9 


(establiahmontofalinshouBes); Dunnv.Boumas(1855), IK. &J.596(hospital); lie 
Oox, Cox V. Davie (1877), 7 Oh. D. 204 (dispensary); A.-O, v. Ilinxman(1820), 2 
Jao. & W. 270 (school); Qreen ▼. Britten (1872), 42 ti. J. (OB.) 187 (sailors’ home)), 

(s) 29 Oar. 2, o. 3; non-oomplianoe with the statute renders the trust void. 

(() Withere v. Witlure (1752), Amb. 151 (non-charitable trust); and see title 
Tbusts ANX) Tebstebs. 

(u) Be De Nicoh, DeNieola v. CuWter, [1900] 2 Oh. 410 (non-charitable trust). 

(a:) Statute of Frauds (29 Car. 2, c. 3), s. 7 ; A.-O. v. Bamee (1707), 2 Veim. 
597; Addlington y. C'ann (1744), 3 Atk. 141. As to the creation of chu.ritable 
trusts without writing, see Boson y. Statham (1760), 1 £den, 509; p. 122, anfs; 
p. 163, poet; and title Tuusxs abb Tebstess. 

(y) Statute of Frauds (29 Oar. 2, o. 3), s. 4 ; As Hudson (1885), 1 T. L. S. 447. 

(z) Lvell y. Kennedy (1889), 14 App. Gas. 437, per Lord Selboene, at p. 467; 
see further, note (a), p. 122, ante; title Tebsts abb Tbbstees. 

(a) Mortmain and Charitable Uses Act, 1888 (51 & 52 Viot. o. 42), s. 4 (1). 

(h) Saluebury y. Denton (1857), 8 E. A J. 629; Goodman y, Saltaeh Corporation 
(1882), 7 App. Oas. 633, at p. 642, where Lord SsEBOEiint, L.O., said it waa im¬ 
material whether the words used were " trust,” "intent,” "purp^,” "proyiso,” 
or " condition.” 


(c) Brown y. Higga (1808), 8 Ves. 561; Be WHUame, [1897] 2 Oh. 12, per 
Libbley, L.J., at pp. 21, 22. See title Tebsxs abb Tebstees. A private trnst 
is for the benefit- of ascertained or asocsjtainable indiyiduals. In the of a 
pabUo or charitable trust the objeots are uncertain and fiuotu^ong, and thepim- 
poses must, as has been seen at pp. 105 et sea., ante, be among th os e enumerated 
m tim statute of Elisabeth, or analogous thereto. Morooyer, a ftbariteble trust 
is mnerally permaneut. 

(<0 See title Tbbstc abb Tbubtkks ; and'also A.-0. y. Dam’ee (1802),9 Vos. 686. 
M6; fiiVfcl^y. Hudeon (1819), 7 Price, 212: and Pilkingtonr .13 
Sim. 114. In them oases tim trust was pstabluhed, but held yoid asmizmgiagths 
TOortmam Im then mfisroe. &ich trusts would not now be void (Moefam^and 

^ 78), s. j seep. 133, ^ 

Cf) Beep. Ill,poet, 

i«r ^ T-a A Lai lat, 

also the non-ohamta^jjases of J9 m$» t, Ckmvhwerd {1847), 

(p] i6tA, atp. 987. . . . . ' , . , 





A eharitabie kcal may be so limited as to al^t part oofy of tiia 
property panted or devised, ad iibere property is given dul^eet 0iMildon 
to or m trust to make («), specified eharitabie payments wmdh 
do not exhaust the whole estate if). In those cases where the donor. 
has not expressed a general intention to devote the whole property 
to charity, the donee tiJces beneficially eabjeot only to the specific 
appropriation (k). 

226. The ordinary law as to ademption applies to legacies given Ademption, 
to ohmities (2). So where a legacy is given to the trustees o! an 
endowment fund, it will be adeemed by a gift of the same amount to 

the same trustees by the testator during his life (m). 

227. A charity created or established by means of voluntary Charity 
subscriptions does not differ from charities established in other ways, untery 
except as regards the jurisdiction of the Charity Commissioners gubeoriptioiu. 
over it (n), provided that a fund exists which is subject to a charitable 

trust (o). 

In some cases the court has allowed subscriptionB and donations AppUoaUoa 
in favour of charity to be made out of a lunatic’s estate (p), but the 
practice of granting allowances out of a lunatic’s property to poor oi^tyf 
relations for whom he is under no obligation to provide is not 
regarded with favour by the court iq), 

Sub-Sect. Z—Searet TruaU. 

228. The party seeking to establish a secret trust in favour of a i roof of 
charity must prove (r)“(l) that the testator in making adispositioii ' 

in favour of a donee intended the gift to be applied for charitable 

(A) Bouth MoUon Corporation v. A.-O. (1854), 5 II. L. Oas. 1; A.-G. v. 

Witmor {Dean and thnom) (1860), 8 H. L. Oas. 369. As to the diatinctiun * 
between a charge and a trust, eee Charitable Domtione Commmionera v. Wyltranit 
(1845), 2 Jo. & Lat. 182. 


Application 
of lonatlo’fl 
property for 
charity, 


Cordwainere* Co. (1883), 3 My. & £. 534 ; A.~0. t. Trinity Cdlege, Cambridge 
(1856), 24 Beav. 383. 

(A) A.~G. V. BriatfA Corporation (1820), 2 Jac. & W. 294; A.’-G. v. Waxt 
ChancUerd Oo. (1873), L. B. 6 H. L. 1, 9: A '.,0. v. Orocere' Co. (1843), 6 Beav. 
526; A.-O. v. Skinnora' Co. (1826), 2 Rose. 407. 

^ (d Twining v. Powell (1845), 2 Ck>U. 262; Makeovm v. Ardagh (1876), I. B. 
10 % 445. 

(to) Be Corbett, [1903} 2 Ch. 828. , 

(n) See p. 305, poet. 

(o) A.-w. V. Aei/ (1840), 2 Beav. 675; A.-G. v. ifarusheater {Bithop) (1867), 

L. R'SEqp 436, 458 ; BmtMand v. Widdon (1885), 28 Oh. D. 426,430 ; eee aleo 
Be jWd,X1904] 1 270l It ia important to obtingtiish ohariiiM established 

in this way from sooietiea whkh poefess funds impressed with no dumtable 
tra^ Such funds on the diasolutioa of the sooeties have been held divisible 
among the memhen (Be Priestera and Trana/errera' Amalgamated Tradea BotA^y, 
' ri89Q 2 CHu 184; Be Abbe^ F^nd Truete^Bmith v. Al^t, [1900} 2 Ch. 328; Be 


uf Wood, V.-D., ia WaUj/rave v. JPettf 
. t,. Mean (1352), 10 Barn, 204. 


imd amplilm ^,earUer judgment 
t), 2 K. d; i see tiaoBtaetM 
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purposes, and not for the benefit of the donee; (2) that the donee 
was aware of the testatof’s intention («); (3) that he either expressly 
promised or by silence {t) or conduct implied that be would carry 
the testator’s wishes into effect; and (4) that upon these conditions 
the testator disposed of the property in favour of the donee. 

The testator’s intention must be communicated to the donee 
during; the testator’s lifetime (a). Uncommunicated wishes or 
expectations of the testator, even though written, are not 
sufficient (b). 

Where the existence of a secret trust is admitted, the devisee (c), or 
even his solicitor (d), may |)6 compelled to give evidence of its terms, 
and if it is not admitted by the devisee it may be proved aliunde («). 

The acceptance, tacit or explicit, of a trust by one of several 
tenants in common does not affect the others to whom no com* 
munication of the testator’s intention has been made(/). If, 
however, the devise was to two persons as joint tenants, the 
trust binds both where the will was made on the faith of an ante¬ 
cedent promise by one of them accepting the trust (<;). But 
where the will is left nnrevoked on the faith of a subsequent 
promise by one of the two persons, he is bound, and not the 
other (h). 

Where no secret trust is established either by admission or proof 
the donee is entitled beneficially (i). 


(«) Jmen V. littdky (18(581, 3 Ch. App. 362 ; Juniper r, Jiatrhellor (1H68), 19 
L. T. 200; Sjtringrtt v. Jenitigs (1870), L. K. 10 Jik|. 488. 

(f) Jonee y, liaiUet/, mjtnt; Tee y. Ferrie (1836), 2 K. & J. 357; Jtowbotham v. 
Dunnett (1878), 8 Cb. D. 430, 437. 

(a) Ltmar. v. Ripley (185.)), 3 Sm. & Qiff. 48; Rowhntham y. Dunnett, mpra, 
at p. 439; Re Royee (1884), 26 Ch. D. 631; Re King (1888), 21 L. E. Ir. 273, 
277. 

(M rbid.; Wallgrave v. Tehhe (1853), 2 K, & J. 313 ; Garter y. Orem (1867), 
3 K. & J. 601; McCormick v. Grogan (1869), L. K. 4 H. L. 82; LittledaU 
V. Bickersieih (1877), 24 W. R. 307; Scoff v. Brownrtgg (1881), 9 L. B. Ir, 
246. 

(c) Strickland v. Aldridge (1804), 9 Ves. 616, and cases ffiere cite(L 

i d) Rueeell y. Jarkson (1851), 9 tiare, 387. 
f) Edwarde v. Pike (1)59), 1 Edon, 267. 

/) Tee V. Ferria, supra; Renobothoim v. Dunneit, supra, at p. 437; JSe Stead, 
fTitkam v. Ant/rew, [1900] 1 Ch. 237, 241; and see Oeddie y. Semple, [1903] 1 
1. B. 73, the reason being that otherwise one beneficiary by setting up a secret 
trust could deprive the rest of their benefits. 

(jjf) RuaeeR v. Jackeon (1852), 10 Hare, 204; •Tones v. Badteg, supra; Re Steady 
Wdham y. Andrew, supra, at p. 241, the principle being that no person can 
claim interest under a hwnd committed by another. 

(A) BUmm y. Macdmcdd (1845), 16 Sim. 6; Moss v. Cooper (1861), 1 John, ft H. 
862, 367; Re Stead, Witham v. Andrew, supra, at p. 241, the fmnciple h«wng 
that the gift is not tainted with any fraud in procming the execution of the 
will. » 

(*} Jones V. Badlm, simra; McCormiek y. Grogan, supra; Re Downing (1888), 
60 L. T. 140; MeJPiit Rivers, Scott v. jytt Rulers, [1902] 1 Oh. 403, where a 
testator, who had establi^ed^andmaintainod a museum and park for the benefit 
of the public, devised the same and an annuity of £300 for maintenanoe to his 
son, intending his son to allow the public access thereto as bedbre, and the son 
accepted the devise, and it was held there was no trust enforceable as a charity on 
the ground that the testator intended no rights to be sequir^ by the pu^ 
and see Lomax y. fitp/w (i860, 3 Sm. ft G. 48; Baldwin y. S^dsoi* ^o. 

, (lM0,22BeaT. 413; IWerfer v. SmifA (1860). 29 lu J, (CH.) 194, 
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Baor. 2 .—RequuiUi of Crtation* 

Sttb-Seot. 1 .—CharUMe IvtmtHen mMt fie ea^preMeiZ. 

m The question whether any particular testamentary gift fs 
or is not charitable is not one for speculative reasoning as to what 
was the testator's intention, though his general wishes may be dis¬ 
coverable. Tbe established rule is that no gift is to be deemed 
charitable unless the testator has in express terms, or by necessary 
implication, signified a clear intention to devote the property to 
charitable purposes (&). It is the function of the court to inter* 
pret, and not to maxe, wills (f). To asceftain the intention of the 
testator, a fair interpretation must be put upon the whole will taken 
toother (m). 

rurposes or objects which are not defined or indicated are not 
presumed to be charitable (n), except where a general intention to 
ppve to charity is to be gathered from the instrument, in which case 
mdefiniteness as to the particular mode of execution does not 
invalidate the gift (o). But a general charitable intention cannot 
be deduced from the mere fact that the trustees of a will are a 
charitable society (p), or that the trustee of a gift holds a religious 
or charitable office (g). 

A charitable intention which is expressed to be conditional fails 
if the condition is not satisfied (r). 

A charitable intention declared by will may be revoked by codicil by 
necessary implication («). If a testator revokes by codicil legacies 
given by will, stating as his reason for altering the disposition certain 
iacts which turn out to be untrue, the revocation is inoperative (a). 


Bam. 1. 
BeoaldleB 

Ohultiible 
tatentfcm 
atnat b* 
OlMB. 


Gmeml 
intention (or 
undefined 
parposei. 


Oondftloniil 
obnri table 
intention. 

Effect o( 
rC't'Msation. 


(*) Hunter v. A.-O., [1890] A. 0. 809, 316, 319. 
m Ibid, at p. 317. 

(m) Ibid, at p. 320. 

f«) Buckle V, Brittow (1864), 18 W. R. 68. 

(o) A.~G. V. Sibthorp (1830), 2 Russ. & M. 107; A.-G. r. WimUnr {Dean and 
Canont) (186^, 24 Beav. 679, 701, 702 (gifts to dean and canons); Oloutester Oar. 
fcration v. ffood (1846), 3 Hare, 131 ; Olmceeter Corporation ▼. Oebom (1846), 
1 H. L. Oas. 272 (gifts to municipal oorpmtion); and see Doe r. Copeetake (1806), 
6 East, 328; Aaion v. Wood (186S), L. R. 6 Eq. 419 (gift to trustees of Nonctm- 
fonnist chapel); MilUi v. Farmer (1816), 1 Mer.'65, 95. 

.(p) B» Freeman. [1908] 1 Clh. 720,0. A. (bequest to (Charity Organisation Society 
in trust for other societies most in need of help); see also Astm v. Wood, tupra. 

(a) Be Daividaon (1908), 24 T. L. R. 760 (g^ftto the Roman Catholic Archbishop 
of Westminster for the time being for purposes void for uncertainty). As to 
gifts to persons holding ofiBoial positions, see also Be Ddany, Coneley v. Quiche, 
[1902] 2 C^. 642, and oases there cited ; and p. 164, post. 

(r) De Themminee v. Be Bonneval (1826), 6 Russ. 288; Thomae v. Howell 
(1674), L. R. 18 Eq. 198, where a testator in error “ presumed and believed ” 
that ius estate would realise a oertaiw amount, and for that reason gave a 
legacy to a charity, and the gift failed, as the skate did not amoont to that 
stun; see also Ohamherlayne v. Broekett (1872), 8 Oh. App. 206, 211; Be Bwain, 
[1606] 1 Oh. 669, 676, 0. A., and cases there*aited; Be London Univereity Medieat 
a^mue Inetitute Fund (1908), 24 T. L. R. 820 
(a) Whederr.8heer{n2»),UM.2^ Where a gift for such charitable um as the 
tnntwtior should appoint by oodidl was held revoked by a codicil giving the 
pr o perty to swoh usee and purposee (onntting^the word '* diaritable'') as bo 
riiOBld dizeot; esphiined m Mogmdd/e v. JBuuJewdl (180Sn^' ? Yes. 36, 79; 
JfiBZs V. Farmer, ewprd, at p. 72. See alee (Buaritable Dmamm OommieeUmere 
9, Bemeaa 0641), f Dr. * War. 601,607. 

^ V. yVwwA (1797), 3 Yes. 321; Thomae v. Bjowdl, eupra, . 
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It is otherwise where the revooatioa is based on a mistake of law (b) 
or on a doubt as to the f»:ts (c). 

An expression daring lifetime of intention to devote a eertun 
sum to charity is not, in the absence of a binding contract, effective 
after death (d). 

The court may direct an inquiry to ascertain whe&er the 
purposes specified by the testator are charitable or not («). 

Sub-Sect. 2. —AppliccUion to Ohoritp mu$t be obligatory. 

230. To constitute a good charitable gift the application of the 
funds for charitable pur^ses must be obligatory. If the trustees 
are allowed an alternative as to whether the parposes to which they 
apply the subject-matter of the gift are to be cnaritable or some¬ 
thing else, the trust cannot be maintained (/). So ^fts for 
“ charitable or other purposes ” (ff) or gifts expressed in other 
alternative terms (h) are not charitable; for they may be executed 
without any part of the property being applied to charitable pur¬ 
poses. The fact that the trustees have actually decided in &vour of 
a charitable purpose does not make the gift good; for tdie question 
must be decided as at the date of the death of the testator (t). And 
in cases of this description, W'hcre no clear intention appears to 


{b) A.-O. V. Lloyd (1747), 1 Ves. Sen. 32, questioned in Thomat ▼. Hovoell 
(1874), L. E. 18 Eq. 198, by MALma, V.-O., at p. 211. 

(c) A.-O. y. Ward (1797), 3 Ves. 327. 

(a) lie Hudson (^1885), 33 W. E. 819; and see Sinnett y. Herbert (1871), L. E. 
12 Eq. 201, 206, where the testatrix deposited money in a savings bank to the use 
of a named person “ as trustee for charitable purposes,” but named no charitable 
purpose and oommunioated her intention to no intended cestui qtte trust. 

(e) Jlnsedl v. Jackson (1852), 10 Hare, 204, 216. 

(/) Re Macduff. Macduff v. Macduff, [1896] 2 CJh. 461, 465, 470, 0. A. ; see 
A.-O. V. Lawes (1849), 8 Hare, 32, 42; M^ice y. Durham {Bishop) (1805), 10 



Vezey y. Jamson (1822), 1 Sim. & Si 69 such charitable orpuUiousee or 

purposes or otherwise as the laws of the land would admit of”); Be Harbioon, 
11902] 11. E. 103 (“a Eoman Catholic school or for whatever other purpose 
he pleases ” ); Langham v. Peterson (1903), 87 L. T. 744 (” charity <0* wctIgb of 
public utility”); Be Jarman (1878), 8 D.684; Es il«o»4[18813 W. N. 

173 (“ charitable or benevolent purges”) ; ShawU TruOees v. Sesoedi Trustees 
(1903), 8 F. (di of Sees.) 62 (“charitable, benevolent, or religious objeets” at 
discretion of trusteec); and compare Be BeH, [1904] 2 Oh. 354 (** dharitable and 
))enevolent institutions”); Be Macduff, Macduff y. Macduff, eupra (**purposes 
charitable, philanthropic, or ; BUsir v. Dunectn, [1902] A. U ST ^ such 

char^ble or public purposes as my trustee thinks i«eper”); Doum v. WorraU 
(183^, 1 ICy. A £' 561 ["pious and charitaUe purposes or <^erwise” lor the 
Mnefttftf named persons) ; WilUanu y. Kershaw (1836), 6 OL A Fin. Ill, H. L. 
(" such benevoleni charitable, and relimous purposee ” -as the trustees should 
think most advantageous and beneficial), approved Fzaesou, J., in Be Button 
(1885), 28 Oh. D. 4^ at p. 466, and distangoiBhed mm a gift to “Muofiableaad 
desorviof ” objects^ whiehvWBshehl valid tbs gtou^ the objects ohoaoi 
must be both cAsritable ana deserving; A.-O. y.DariUhomik 0bf3iMri<*oi»(|869), 48 
Jj. T. 933 ('* oharitabisi heedful, and neoessaay** puipoees'Jw'l^bm^tod a 
town). In titus oaseand in Down v. Worrall, oupu, the word ** isod*’ WB#ash> 
strued to mean" or.**. .Oqn^iim Thomptan v. Tkompeon (1844), 1 Oi^ 884 809 
deaervmg literary aun or 46 meet esxensei oounested With Har wahtteCript 
works”); & 8idiisir,ri0Q8l I Ch. 48B.(**><Apritsl}h> or wougration itsss**! 
•iBi|rst)i^ see ahih v. {djSfid), 19 Ik 3. {pm.) 4bl4, ; ^ 
^«7;4«,dhrmanst^,jnrSA^ 
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devote en;^ particalar portion of the fRoperty to charity, there osm be 
no a{^rtionment (Js). 

231. Gifts also for indefinite purposes which may, but need not 
necessarily, be charitable, are not upheld (1). 

Similarly the court will not establish a charity when a mere 
power is given by the testator to trustees to distribute an indefinite 
sum in (Parity (m). Nor will it execute an indefinite trust, as, for 
instance, a trust to distribute a fund among such persons (n) or 
purposes (o) as may appear just to the trustees, if no charitable 
intention is manifested. 

But if there is an overriding intention that at least some part of 
the property shall be applied to charity, the gift may be good, 
though some of the objects or alternative methods of applying the 
property Bxe primd facie non-charitable (p), or even illegal (q). 

When a clear charitable intention is expressed, it is immaterial 
that the objects are not defined (r). The general intention will be 
carried into effect by means of a scheme, notwithstanding that the 
particular objects are not stated (s). 

Where, however, the copulative conjunction connects the adjective 
“ charitable ” with another adjective (0 to some extent restricting 
the meaning of ** charitable," the gift is good (a). 





(k) Mcriee v. Durham {Ihaliop) (18()j), 10 Ves. 622; Mlit v. Helby (1836), 1 My. 
& Cr. 286, 299. As to apportionment, see p. l5(i,jnoat. 

(V) Heath v. Chapman (1854), 2 Drew. 417 (“pious purposes’*); Jte WoodgaU 
(1886), 2 T. L. B. 674 (“uralitariaa; Jamee v. Allen (ISlA 3 Mor. 17 
(“beneTOlent”); Jte Macduff, Macduff y. Meuduff, [1896] 2 On. 461, 0. A. 
(“ pbilanthropio “): MacLaughlin t. Campbell, [19067 1 1. It 688 (“ Roman 
'atholic"); Broimrigg (1882), 9 lu R. Ir. 240(*‘miBBionaiy’*; but see 

"servants 
Martfe v. 
Hunter 

V. A.-ff., [1899]'A. C. 309 (purchase of advowsons with no oh'aritablo trust 
attached). 

(»») Coxe V. Baetet fl796), 8 Ves. 166, atp. 164 (power given to U-uHteog to 
continue ebaritiea and Deoefactions or to bestow any other). 

(n) Harria V. Du Paequier (1872), 20 W. B. 668; (Jtbbt v. Bunuey (1813), 2 
Ves. A B. 296. 

(o) FawUr v. Oarlike (1830), 1 Buss. & M. 232; and see Butkle v. Briefou> (IH64), 
13 W. B. 68. 

(») Jianter v. supra, at pp. 323. 324 ; Wilkintofi v. fdndgren (1870), 

5 Oh. Ap®. 670; Pocork v. A.-O. (1876), 8 Oh 1 > 342, 0. A.; /te Douglas (1887), 
3dOh.I).472,O.A.;if«irttr%(l«00),17T.L.B. 115; Af A/ten, [1905) 2 Ch. 400. 
8ee also A.-O. v. Fletcher (1836). 8 Jj. J. gJH.) 76; Dolan v. Maedermot (1868), 
SCh. App. 676; Wreadham Oorporation v. Tamph'n (1873), 21 W. E. 768. 

(o) A.-0. r. Hartley (1793), 4 Bro. 0. 0. 412; Carter v. Oreen (1857), 3 
KftJ. 691. 

(r) Marice v. Durham {Bishop), supra, pw Lord Eldow, L,C., at pp. 627, 628: 
“ it the bequest is in trust lor chiuity, st is no objection that the ohanty is 
not psstiQularly defined, neithw is it necessary that lae testator should use the 
ww ’ diaiity”' j Ommameu v. Bwteher (1823), Turn. A B. 272; /te Douglas, 
•upm, at p. 486; ^ Macduff, MObduff-u. MvOduff, supra, at pp. 4iiJ, 469, 479; 
Be Oanard, [1907] 1 Ch. 382. 

M£h»p.l6Srj^ ' , a . 

(ty Wli^ there are more than two adjeotiyes without any ooU|UDction, oemu- 
lahye or disjunofsve, betwemi the firet two, tibe mlo in IVUiuHiu v. Xersaaw 
(18361.6 (S. A Fin. L.> appliee, and imlese all the adjeotitea aaedbaritabie 

wa ia^ie for iiiiyeitililiitj {Be Sutton (1886), SB Oh> D. 484,1 

JSost, [16641 2 Cm. 364 (“ohariWbto and benevciMoet”); Jemmit v. 

a_ -1___.A tmm. 'tPnj,. .. 


(1^8), Amh 686, n., oheerved uy«m in MWs v. 5e%, supra, at p. 292; 


Saet.t. 

of OraaAlBD. 

IndeBatta 

obaritafafa) 

gilts. 
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Cbabitubb. 

If the gift is intended for the benefit of a class, all that is required 
is that the class shall be safliciently certain to enable men of 
common sense to carry out the expressed wishes of the testator (w). 
Thus, a bequest of residue for the benefit of foreign missions *’ in 
certain named countries, ‘*or any other in the foreign field 
suitable,” coupled with the appointment of an executor with power 
to select the oojects, is a valid charitable bequest (x); and a bequest 
of residue for charitable purposes is not rendered void for 
uncortainty because the trustees have a power to retain investments 
” indefinitely ” (a). 

SUB-SXCT. 3.—ilmounf o/ Gift mvst he ateertainable, 

232. If the amount of a gift purporting to be made in favour of a 
charily cannot be ascertained, the gift fails (b), though a gift of a 
sum ” not exceeding ” a named figure is construed as a gift of the 
named sum (c). 

233. When a testator gives funds to be applied partly for objects 
which are charitable and partly for objects which either are not 
cliaritable id) or fail (e), but does not specify the proportions in 
which the funds are to be applied for the ditl'erent objects, the 
court will make an apportionment. 

234. Where there is a gift of a fund to be applied in the first 
place to a particular purpose with a gift over of the surplus to 
charity, then if the first purpose cannot be carried out because it is 

CompaiB the following Scotch oases: Ifitl v. Buma (1826), 2 Wile. & S. 80; 
Crichtm v. Orieraon (1828), 3 Wils. & S. 320 ; Miller v. Blnck'a Truateea (1837), 
2 Sh. & Mad. 866, 891, also reported, mbnom. Miller y. Rowan(l8Sl),6Cl. & h'in. 
09,11. L.; and see Be Sutton (I88o), 28 Ch. D. 464 (“ charitable and deserving "); 
A.-O. ▼. Herrick (1772), AmD. 712 (“charitable and pious”); Baker v. Sutton 
(1836), 1 Keen, 224 (“religious and charitable institutions and purposes'*); Be 
Scowero/t, OmtroJ V. tViliinaon, [1 898]2 Ch. 638 (^“furtherance of Conservative 
principles and religious and mentd improvement”); /feZlarlm^, [1896] 1 Ch. 30 
(“ to tne poor and the service of God ”); iZe Lloyd Cfreume (1898), 10 T. L. B. 66 
(' ‘ religious and benevolent societies or objects, chiefly the former '*), the decision 
in which case is not easy to reconcile with the rule above stated, as the words 
“ chiefly the former ” might be taken to imply that the societies need not be both 
religious and benevolent. See Blair v. Duncan, [1902] A. 0.44, whera Ix>rd Datey 
said that a gift for charitable and public purposes might be good ; Orinumd v. 
Grimond, [1905] A. G. 124; Dudt v. A udeletf, [1908] A. 0.347. Qjie prind^ under* 
lying the cases cited in this note is that a gilt must be chantable if it must 
necessarily fulfll two requirements, one of whidi is technically charitable. 

(w) Fetr V. Orum-Brown, [1908] A. 0. 162, p«r Lord Lokbbu&n, L.C., at 
p. 167. _ \ ^ ^ 

iW) Alloa*e Eweawtore v. ABan, [1608] S. 0. 807. 

T. AodaUu, supra, at p. 851. 

(5) Hortahome v. ATtcAolson (1858), 26 Beav. 58, where the amount of tike ^ift 
was left in Uanh j see slao Erma v. Bannertnan (1830), 2 Dow ft OL 74, H. L.; 
Cherry ▼. MtM (1^6), 1 My. ft Or. 128, where an amoimt oonld only be asoer- 
taiued by entering into an impossible oonttaot, and the non-charitaUe case 
Aeteii ▼. Asftn, [ISM] 3 Ch. 260. 

Tkompam v. Tl^peqn (1844), 1 Coll. 395; Gough v. Brdt (1847), 16 Sim. 
45 1 compare Com v. Bated (1796), 3 Yes. 155. 

(d) Adtiam v. Cole (1843), 6 Beav. 353 ; Hoare v. Oeborttt (1866), L. B. 1 Eq. 
585; Bigk^t Tnute (1866), 36 L. J. (OH.) 147 i Bt Vaugham (1886), S3 CKD. 
• 187 i and see p. 150, pod, . . 

(s) Saluahury v. Denton (1857), S E. ft J, 529, following DoyUy v. A.-G. 
(1735), 4 Yin. Abr. 485. Disti^uiBh DeMfa V. WotraU (18^, 1 My. ft S. 561, 
wberetbetimsteeslksdadisentiMtoai^ a fund either for ehaiitablepUxpoeM 
anwdividuoL . j . . .. 
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anlawfnl (/), and it is also so indefinite that the amount reqtdred 
for it cannot be reasonably ascertained, the gift fails entirely (jf). 

The result is the same where the testator, though estimating the 
cost of effectuating the first purpose, gives his executors a 
discretion to exceed that amount (/i). 

If, however, the amount necessary to satisfy the first purpose can 
be reasonably ascertained, the gift of the surplus to charity is 
valid (i). 

235. In eases connected with the rei)air of private tombs (/c), 
where a fund is bequeathed to trustees upon trust out of the 
income to beep a tomb in repair, and as to tlfe residue (f), surplus (?n), 
balance (n), or remainder (o), upon trust for charitable objects, the 
gift is construed as a bequest of the whole fund charged with a 
gift that fails, and not as a gift of the residue after a void gift, and 
accordingly the whole fund, including the amount necessary to satisfy 
the invalid object, is applicable to the valid charitable object ip). 

Sect. 3. — A$certainment of the Std>ject~}natter of the Trust, 

Sub-Sect. 1.— AppvrtimmaU. 

236. When a fund is given primarily for a charitable purpose. Gift ubject 
but is subject to a charge for an illegal purpose, as, for example, the 
perpetual repair of a tomb, there is no apportionment, for the whole purpowT 

(/) under the old law bequests involving the purchase of land or 
devises of land for charitahlo purposes {A.-O. v. Davies (1801), 9 Ves. 635; 

A.~G. V. IJinxman (1820), 2 Joe. & W. 270). 

(jf) Chapman v. Brown (IKOl), 6 Vos. 404, explained in Re Birkett (1878), 

9 uh. D. 676, per Jkssei., M.R., at p. 679 ; Cher^ v. M<At (I836h 1 My. & Or. 

123, 134; Cramp v. Play foot (18dS\ 4 K. & J. 479; Psefc v. Peeft (1869), 17 
W. B. 1069; A'tVfononn T. £«««■« (1869), 38 L. J._ (cu.) 670; Re Tay^ (1888), 

58 L. T. 638. The principle underlying this rule is that if the entire fund might, 
if it had l^en lawful, have been properly applied to the first purpose, there would 
of course be no ascertainable residue for the second. 

(A) Limlrey v. Gurr (1819), 6Madd. 161. 

(«^ Dundee Magistratee v. Morris (1868), 3 Macq. 184, H. Tt.; Milford v. 

Reynolds (1841), 1 Pb. 186. See also A.~G. v. Parsons (1803), 8 Ves. 192. 

(A) It is not easy to say on what principle this class of cases is to bo dis. 
tingoished from the class, of which Milford v. Reynolds, supra, forms one, 
in whidx the charity took only the euralus after the amount necessary for 
the invalid object had been ascertained, and not the entire fund. 

ff) FiOs V. A.-0. (1867), L. E. 4 Eq. 621 ; Re Vaughan (1886), 33 Oh. D. 187. 

(m) JJoare v. Osborne (1866), L. B. 1 Eq. 685; Dawson v. SmaU (1874), L. B. 

IS Eq. 114; Rs WHUams (1877), 6 Oh. D. 736. 

nf Hunter v. BuRodt (1872), L. B. 14 Eq. 46 ; and oompore Re Taylor, su^a, 
where in a epeoial ease a bluest of “the balance** was not oonstmeo as 
teaiduary. As to what constitutes a residuary gift to charity, see generally, 

Paieee. Canterbuiy (ArehMshm) (1807), 14 Yes. 3^; A.-G, v. Qoulding (1788), 2 
Broi. 0. 0. 428; HarMn v. Masterman (1871), L. E. 12 Eq. 669; Harbin v. 

Matterman, [1896] 1 Oh. 361, O. A., aflSitaod, sub nom. Wharton r. Maaterman, 

[1996] A. O. 186. 

(o) Re BirIceU, eujjra. 

fp) Re Rogerson, Bird v. Tee, [19011 1 Oh. 716, and cases cited in the preceding 
four notes. Oompare Fowler v. Fowler (1864), 33 Beav. 616, whore the gift or 
enrpins, after a trust to repair a tomb, was held void for uncertainty, on 



ftp the oth« part, nanuty, the repair of a private tomb, shoora he divided. An 
wdavit of a competent person as to the cm of aubh rapalii hi* been accepted 
tnpra} mm Be Birkett, eupra, at p. 579). 
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8bot. 8. fund goes to charity (q). In cases of this kind the obligation to 
Ascertain' repair the tomb is a moral one and not'legally binding (r). 
ment of the If, however, a fund is bequeathed primarily for an illegal object 
Subject and the surplus is given for a charitable purpose, and the amount 
required for the first purpose can be ascertained, an apportionment 
is necessary, unless it is manifest that no surplus can exist («), and 
Gift of an inquiry may be directed to ascertain tne amount needed to 
ii^^objwt the primary illegal purpose (t). 

Gift for 237. Again, where a fund is given for several objects, some 

sererai charitable and some non-charitablo or illegal, there being a clear 

chlr?^bie™* intention to devote some^art to the charitable objects, if it can be 
■ome not.' ascertained what are the proper proportions to be attributed to 
the several objects, the court directs an inquiry (a), but if from 
the nature of the gift it appears impracticable to fix the pro- 
imrtions, or the proportions w'ere to be in the discretion of the 
trustees, the court divides the fund equally between the different 
objects (/>). I’he aiuount sufficient for the non-charitable purpose 
may in simple cases be ascertained by affidavit (c). 

When, however, the trustees have a discretion to apply property 
amongst various objects some of which are not charitable, and no 
clear intention appears to devote any particular portion to charity, 
there can be no apportionment, and the whole gift fails (d). 


DItIbIod 
among 
objcota at 
truatecB' 
diBoretion. 


2^8. If trustees are given a discretionary power to divide a fund 
among specified charitable objects, and fail to exercise such discre¬ 
tion, the fund is divided equally between the objects named (e), 
unless a contrary intention is shown in the will if). 

A discretionary power to dispose of rents for the benefit of the poor 
of a city was held not to be well exercised by an application of the rents 
to one only'of three parishes in the city, and the rents were ordered 
to be divided between the three parishes in certain proportions (g). 


(q) lie liogerstm, Bird v. Tee, [1901] 1 Oh. 715, following Fiakr. A.-O, (1867), 
Tj. K, 4 £q. 521 ; J?« Birkett (1878), 9 Ch. D. 570 ; and Re Vaughara (1886), 33 
Ch. D. 187. 

(r) Hvnter v. Bullock (1872), L. B. 14 Eq. 45; Dawaon v. Small (1874), L. B. 
18 £q. 114, 118; Be WUUamt (1877), 6 Ch. D. 735; Re Taylor (1888), 68 
L. T. 538; Re Rogeraon, Bird v. Tee, eup-a, at p. 719; Be Manaer, A.-Q. ▼. 
LttCtta, [1905] 1 Oh. 68, 75. 

(«) Cramp ▼. Playfoot (1858), 4 £. & J. 479; and bw Be Rogeraon, Bird V. 
Tee, auvra, at p. 719. 

(t) Cnaptnav v. Brown (1801), 6 Voa. 404, 410; Milford v. Beyndda (1841)', 1 
Vh. 186, 190; see also /Hindee Mogiatrdtea ▼. Morria (1858), 3 Macq. 134, H. L. 
WheM tbftiBc'gal purpose was &s repair of a tomb it was held that the gift 
fttitud “ to the extent of the capital representing the annual amount neoeasa)^ 
to keep that tcanb in repair, treating the capital as invested in Consols ** {Be 
Vaughtm, supra, at p. 194). 

(a) Adiutin v. Co/e (1843), 6 Beav. 353; Eoare v. Odwme (1886), L. B. I ’Ba, 
585, 68$; Bfgle^a TruaU (1866), 36 L. J. (ch.) 147. 

(h) jboyltu V. Q.735), 4 Via, Abr. 485, 486 ; Crafton v. Frith (1851), 4 
])e 6. & 6m. 237; Be Salta Oharilg (1661), 14 Beav. 115; Saluahtery v. BeijtoM 
(1867), 3 K. 529; Boa^ v. Oahoma, atgira, at pp. 588, A.«C.'V. 

5farcA<wtt (1866), H B. 8 Bq. 424: Hunter v. A,-Q., [1899] A. 0. 809, 828, 324, 
Vaughan, lamiiek at p. 194. 
note (M, tuda- 

Bttita Ohari^i ■ ' 

»i)oiiylrts(1887X*!»Oh. D.485. ^ 

V. Boeheater>:mr§mtuui (1675). Owk VMH, 198: Ai-0. 
Oetljieration (1883)^:9Sim, Tlit aina^A.‘^r. BuUer (im, imt, 
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ftnd wh«i new parishes were admitted, an apportionment wai hlade 
for their benefit (h). 

239. Where a fund is given to spemfied charitable objects in 
fixed proportions, and the fund has increased, the rale is to apportion 
the accretions pro ratd between the different objects (0* 

Where the funds of one charity are inextricably mixed with the 
funds of another charity, both’charities are entitled to participate 
pro ratd in the increased value of the aggregate funds (k). 

If land is purchased partly with money ^longing to a charity, 
the charity is entitled to such a proportion of the land as the pur> 
chaBe*money contributed by the charity bAirs to the whole price (Q. 

240. Lawful charitable trusts for the benefit of Boman Catholics 
are not invalidated by the addition of superstitious or unlawful trusts, 
but the property may be apportioned by the court or the Charity 
Commissioners as to part to the lawful trusts and as to the remainder 
to other lawful Boman Catholic trusts (m). 


24L On the formation or carving out of a parish of distinct or 
separate parishes (n) the court has a discretionary (o) jurisdic¬ 
tion ip) to apportion between the remainder of the origin^ parish 
and the new parish any charitable devises, bequests, or gifts given 
for the use of the original parish (q), and to direct the proportionate 
distribution of the charity (r), and similarly to apportion any charges. 

The apportionment must be registered in the registry of the 
diocese («). 


where the tniuteeB exercised their discretion in a wnee not contemplated by tfte 
will, and an equtd ilivision was directed. 

A.‘Q-, V. BuUer fl822), Jac. 407; and compare A.~0. v. Grant (1720), 1 
F, Wms. 669. As to tne discretion of trustees, see also p. 274, po«& 

(»} A.-O. V. Marijumi (1866), L. R. 3 Eq. 424; see also p. 176, pmt. 

(h) Edinburgh Corporation v. Lord Adv<Kate(\%'i9), 4 App. Oas. 823. 

(J) A.-G. V. Newcastle Corporation (1842), 6 ttenv. 307, 

(m) ^man Catholic Gharities Act, 1860 (23 & 24 Wet. 134), a. 1. It is 
otherwise, howerer, where the fund is devoted ent^ly t.> superstitious uses 
Be Blundell (1861), 30 Beav. 360). 

(r) under the provisions of the Church Buildinff Act. 1845 (8 & 9 Vint, 
a 7^, or any of the Acts recited in it, namely, Ohuren Building Acts, 1818 to 
1832 (58 Oeo. 8, c. 45; 59Geo. 3. c. 134; 3 Oeo. 4, o. 72; 5 Qeo. 4, o. 103; 7 A 
8 Geo. 4, 0 . 72; 1 & 2 Will. 4, o. 38; 2 A 3 Will. 4, c. 61); stat. 7 WiU. 4 A 1 
Viet. 0 . 75; Church Building Acts, 1838 to 1844 (1 A 2 Yict. o. 107; 2 A 3 Yiot 
a 49; 8 A 4 Yiot. o. 60; 7 « 8 Virt. c. 56); see A,~G. v. Love (1857), 23 Beav. 
'499, whwe a new disbi<^ had been formed under stat. 6 A 7 Viet o. 67, and 
it was h^ that there oould in that caseibe no apportionment under the Churoh 
Building Act 1845 (8 A 9 Yiot o. 70), s. 22. 

(e) Be West Bam Chartiies (1848), 2 Be G. A Sm. 218; Ex parte Brampton 
llnoumbmdl^ (1852), 5 Be G. A fihai. 626; Be Lambeth Charities (1853), 22 L. J. 
wtt.) 959; Be Campdea Charities (No. 2) (1883), 24 Ch. B. 213. 

(«) Bttder the Bmlding Ao^l645 (8 A 9 Yiot. o. 70), s. 22. 3%u 

aeowm extends the jnrisdidion of the court, means of the ou-pres doctrine, 
to very the iosWnment fonxi£ag a charity; see Bs Campdm Charities (No. 2), 
etiom, at p. 218. Applications under tihis Act may be made by petition under 
the Chaiitiee Procedure Act 1818 (58 Geo. 8, c. 101), commonly oiuled BomiUy’s 
Act, os well as 'under the Act cd 184$ West Hem Charities, sup/ns^. 

It is otherwise as to gifts tea qiedfta imtposes. as for the repair of a 
church, even though it he a paciM church (A.oG- Vk sepro; 

V. BosaiU (UMtl), l^ur. (H. s.) 81(ff Be Chareh Edate CinarUm, Wands- 
VMfih (1871), 6 Ch. Am. 296). See aim North WingfiM Olut^ (I860}, 
mi^£m{ Bsfea^Xstm au^ (hM»^89 Oh. B. ; 

% See A.-«.v.Mmi (1851). 13 Beav. ^ v , 

>#%httfih Baadibgr^ t8t5 (S a » VhA. 9.70). a 28^ 
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Tbe court has jurisdiction to apportion gifts made specifically to 
a particular division of a parish part of which has been formed 
into a ohapelry district (a), or to apportion a fund applicable for the 
repair of a parish church and a chapel of ease on the latter being 
given an independent ecclesiastical district ( 6 ). 

The court has jurisdiction to make fresh apportionments to meet 
change of circumstances, and may discharge or vary former orders 
made under the Church Building Act, 1845 (c). 

242. Where parishes or ecclesiastical districts entitled to the 
benefit of a charity have been divided, the Charity Commissioners 
may, in the case of charities whose gross annual income does not 
exceed £30 (d), apportion the benefit of the charity between the 
new parishes or districts and the original parish or district (e). 
Where endowments are held partly for educational purposes and 
partly for other charitable uses, the Charity Commissioners in 
general make a scheme under their ordinary jurisdiction, and not 
under the Endowed Schools Act, 1869 (/), so as to determine the part 
held for educational purposes (< 7 ). The Charity Commissioners have 
power also to apportion tbe endowments of charities held partly for 
ecclesiastical and partly for other parochial purposes (/j). 


Sub-Sect. 2.— Marshalling, 


243. Where a testator who died before August 8 , 1891 (i), has 
given charitable and other legacies payable out of pure personalty 
and realty or inipure personalty (j), the charitable legacies fail so 
far as they are payable out of the realty and impure personalty; 
and if the pure personalty is insufficient to pay all the legacies and 
the debts, tbe court, in tbe absence of a direction by the testator (Jc), 
will not marshal the assets in favour of tbe charity by directing 
tbe payment of the ordinary legacies and debts out of tbe proceeds 
of sale of tho realty or impure personalty, so ns to leave the pure 
personalty to satisfy the charitable legacies (Z). 


Vi) Itr West Ham Charities (1848), 2 Be G. & Sm. 218. 
h) Re ClotsdesUy's (Richard) CharUy (1900), 17 T. L. R. 123. 

) 8 & 9 Viet. c. 70; Re Campdm Charities (No. 2) (1883), 24 Oh. D. 213. 
d) The certificate of the CommissionerB is evidence of the annual income of a 
charity nut exceeding £30 (Charitable Trusts Amendment Act, 1855 (18 & 19 
Yiot. 0 . 124), s. 11). 

(f) Charitable Trusts Amendment Act, 1855, s. 10; A.-H, r. Love^ (1857), 23 
Biiav. 499, 506. Owing to the jurisdiction of the Charity Commissioners to 
establish schemes under the Charitable Trusts Act, 1860 (23 & 24 Viet. c. 136), 
B. 2, this power of apportioning charities is seldom used. 

(/) 32 s 33 Viet. 0 . 56, s. 24 ; see Re ChrUfe Hospital (1889), 15 App. Cas. 
179; A.tO. T. Christ Church, Oanford (Dean and Chapter), [1894] 3 Ch. 635. 

(y) ISse Board of Education Act, 1899 (62 dt 63 Yiot. c. 33), s. 2 (2); Board of 
Education (Powers) Order in Council, 1902 ; and titie EniroATioir. 

(A]| Xiooal Government Act, 1894 (M & 57 Yict. 0 . 73), s. 75. Ecolesiaiitical 
ehantiee mav idso be parochial ; see jLooal Government Act, 1894 (56 ft 57 Yiot. 
e. 73), M, 14 (2). As to charities in the metropolis, see London GKwemment 
Act. 1899 (62 ft 63 Yict. Ol 14), s. '23 (5). 

(t^ The date of the passing-ot the Mortinain and Charitable Uees AdL 1891 
(54 ft 55 Viofc 0 . 73). 

O') The proceeds of tile sale of land or a l^iaoy to be raised out of real estate 
are samples of imjnire personalty. The Act of 1891, by e. 8, expressly 
eimudeB from the dennition ot land “personal eetate aiiung from, or oemneotsd 
with, land *’; see also p. 128, ants. 

Ge{M(1852).81CK. ft G. 736; Tempedr, Temmst (1867k7 
Dej9.ltfta.470! A4t«M(l888),87 0li.D.687.^^ 

(f) ffotsmv.BtoeUww (1888). iXoM. 873 ; UiemtT. AB(1871^,? Gh. D.888. 
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As property of all kinds may • now, as a rale, be devised cnr 
bequeathed to charity, the question as to when assets would he 
marshalled in favour of a charity and of the apportionment of assets 
cannot arise in the case of the estates of testators who have died 
since August 6, 1891 (m). 

Sbct. 4.— A$eertainment of the Objecta oj the Truet, 
Sub-Sect. 1 .—In Qmeral. 


244. Subject to oertaiii statutory restrictions on gifts to charity (n), 
wiiere a clear charitable intention is expressed it is never allowed 
to fail on account of the uncertainty or impracticability of the 
object, but the particular mode of appKcation will be directed 
cy-pree by the King in some cases, and by the court in others (o). 
The principle is that the court treats charity in the abstract as the 
substance and &e particular disposition as the mode of the gift (p), 
and draws a distinction between the charitable intention, which 
must be clear, and the mode of executing it, which, though 
vague and indefinite, does not affect the validity of the gift. 

The existence or non-existence of a charitable intention is a 
matter of construction. It is not dependent on the use of any 
particular w’ords (q), but is deemed to exist wherever a testator 
intended the subject-matter of the gift to be applied in charity, 
notwithstanding the failure of the particular object or mode of 
application indicated (;*)• 

245. A benignant construction is placed on charitable bequests («). 
If a testator declares his intention to give the whole of his estate 
to charity, but specifically appropriates part only, the general 
intention in favour of charity prevails, and the proportion not appro- 
j)riated by him will be appropriated by the court to charity (a). 
Similarly, precatory recommendations in favour of particular 
charities do not prevent partial application in other ways (fe). 

The court infers from very slight circumstances that a testator 
means to give the whole of an estate to charitable j) ’rp 08 e 8 (c); but 
no such inference is made if the testator is aware that the s|)ecific 
charitable payments which lie directs do not exhaust the property 


(m) Sm p. 124, ante. The case law on the subject, which may now bo regarded 
as practically obsolete, and which in a few years ■will be quite obsolete, is 
accordingly omitted here. The subject will be found fully dealt with in Tudor, 
Law of Charities and Mortmain, 4th ed., pp. IM et teg. 

(n) See pp. 124 et tea., ante. 

(o) Moggridye v. Thaekwell (1802), 7 Yes. 36, where Lord Eldon considers 
the earlier oases ; MilU v. J*’ormer(181fl), 1 Mer. fiS; Re White, White v. ffVitte, 
[1898]2 Ch. 41,53, 0. A.; Jfe Foreeter (1897), 18 T. L. R. 555 ; Re Pgne, LiUey 
V. .*.•(?„ [1903] 1 Oh. 88. 

(p) Lyont Corporation v. Mengal (Advocate-GenereU) (1876), 1 App. Gas. 91, 
113. See also Mtllt ▼. Farmer, tupra, at 101. 

' See pp. 155 et aeq., poet. 


(rj OeeCharky. Tavlor(l853),l Drew. 642,644,andcaHeecitedpp. 155, 166,poet. 
(«) WetTY. Orum^Broum, [1908] A. 0. 162, N7 ; and see thundre MagMraIttt v. 
Morrit (1858), SMacq. 134, H.L., per Lord CBAMWOETU.at p. 166: “ Thera has 
always hem a l^tade allowed to charitable bequests, so that when the general 
intention is indicated the 00014 will find tiie means of carrying the da fauls into 
<q>eiati<m.'* 

(e) Betmiey Corpondim v. A.-0. (1857), 6 H. L. Gas. 810, per I/jrd 
CfuinroitTH, L.O., at p. 318, approving the doctrine laid down in Arnold v. A.‘Q, 
(1696), Show. ParL Ou. 22, and in A.-O. v. Jeiuuon (1753), Amb. IM. 

(8} Moggriige y. Tkadm H , enpra. 

At-v. v. Stiemeiif Ch. {19&), 3 Buss. 407, 
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given to the trustees (<l); nor can- a charitable intention be inlen^ 
from the fact that the trustees are a charitable society and are 
given a wide discretion (e). 

A gift to a legatee for the charitable purposes agreed upon between 
us ” does not imply a general charitable intention, but only a limited 
charitable intention for the purposes agreed (/), and evidence is 
admissible to show what these purposes are, but not to limit the 
amount of the gift (g). 

246. When a fund raised from numerous contributories is vested 
in trustees, the latter have implied authority to declare the trusts; 
and trusts so declared will be binding untirset aside at the instance 
of either the Attorney-General or one or more of the donors (h). 

Stjb-Seot. 2.'—E«lrinnc Evidence. 

247. The true construction of ancient instruments of trust may 
be aided by evidence of long usage and acquiescence (t), and where 
such instruments may be construed in two ways the court inclines, 
if possible, to the one supported by long usage (k) rather than 
assume that a breach of trust has been committed (Q. But usage 
cannot be held to sanction a clear breach of trust {vi), nor as a 
rule can evidence of long usage bo admitted to vary a trust the 
terms of which are free from ambiguity (r<). 

248. Evidence is admissible of contemporaneous documents and 
usajie (o), of the circumstances , attending the execution of the 
trust document (p), of the contemporaneous acts of the donor (q). 


(d) Beverley Corporation y. A.-Q. (1857), 6 H. L. Cob, .710, at p. 309. See 
V. Bristol Corporation (1820), 2 Jac. & W. 294 ; A.-O, v. Drapers'* Co. (1840), 
2 Beav. 608; A.-O. y. WincUor (D&in and Canons) (1858), 24 Beav. 679. Sw 
further on this i>oint p. 176,jp<wf. 

i e) Re Freeman^ [1908] 1 Uh. 720, C. A. ; and see also p. 145, ants. 

/) Re Uaxtahh, [1902] 2 Oh. 793, 79(J, C. A. 
g) Dtid, 

S A.-G. y. Mathieson, [1907] 2 Ch. 394, C. A.; A,.G. y. Clapham (1655), 
O. M. & O. 62& 


z dac. « W. Z94, 321 ; A.-G, y. 
As to extrinsic eyidence, see alyi 


(*) A.-0. V, Bristol Corporation (1820) 

Bmythies (1831), 2 Boas. A M. 717, 749. 
pp. 159, 160, 163 et seg., post. 

(*) Ibid.; and see A.-O. y. Eochsster Corporation (1854), 5 De G. HI A G. 
79i 822. 

(f) A.-O. y. Sidney Sussex Collem (1869), 4 Oh. App. 722, 732. ISee also 
Bruce y. Deer Presbytery (1867), L. B. 1 Sc. A Dir. 96. 

(w) A.-G. V. Bristol Corporation, supra, at p. 321; Drummond ▼. A.-G, (1849), 
2 H. Xv^Oaa. 887, 861; A.-G. ▼. ^hrster Corporation, supra, at p. 822; A.-G. 
y. St. Jmn's Hospital (1866), 2 Be G. J. A Sm. 621; and see Se Swaruea Grammar 
Saftool, n894] ^ 0. 26A In some cases, however, a legal origin for long usage 
icooQsimnt with the instrument of jmet has b^n presumed (Queens^ CbUeye 
aeee(lS21), Jac. 1; A.-G. r. Middleton (1751), 2 Ves. 330; (Sf. HMetae 
Aeons (htriek) (1889)^ 60 L. T. 632; A.-G. v. Dalton (1851), 18 Beav. wa 
(i») T» OakMfd (185a ZS-Beav. 248, 268; A.-G, v. 8t. OrouHBepital 
(1853), 17 Beat* 485,; 4.-G. v. Gould (I860}, 28 Beav. 485, 501; A.-gIT. 
Weet (1858), 27 L. (OB.) 789; A.-O. v. jStoel^ Hospital (18^), 17 Beav, 86A 
(o) i^ore V. (184a 9 CL A Fin. 865, H.X.; Dromond y.A.-G^^eim^ 
atp. 857 j Aberdeen Umeenity v. /rvuw (1868), L. B. 7 So. A Biv. 289; 4,.^, V. 
4fi<2erw>n(1888), 57]U J»(09.)5«8; andseep. 181.P04 
/*) A.-G. y, Andervm, "9^ 

(ff 4.-G. V. Tr^i^,iSk0i9^ Cambridge (1856), 24 Beav. W8,889; 4.^47. v, 
mndeot (Dean and Of«0)t 8 H. L. 0M. 369, 4»-G. T. Ihfimtifh 

(la()paraf(MXl863), 48 T. 9^ 
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of the esrlj application or distribaUon of the fund (r), and of ttte fiaor. 4. 
constoetion placed on doubtful questioiiB which arose in the early AHmteIn' 
administration of the trust («). The contemporaneous acts of the 
donee are of little value for the purpose of placing a construction ^ 

upon any instrument of gift executed by a donor. They only show wfTrost. 
the intention and the view with which the donee accept^ the gift (£). 

249 . In the absence of any document declaring the trusts of a Detarmiaa* 
fund, their nature may be determined by usage. So, where property 

has been held from time immemorial for the use and repairs of what 
originally was the only church in a parish, the moneys are not dociment. 
applicable for the purposes of a new chur<ih in the same parish (a). 

The trustees’ accounts showing the application of the income TnuteM* 
of a fund for a long period may determine the charitable purposes iMJcounu m 
on which the fund is held (b). 

250 . Parol evidence is not admissible for the purpose of inter- 
preting a patent ambiguity, as where a blank is left in a trust deed or 
will (c), though it may be admitted to cure a latent ambiguity, that 
is to say, to ascertain the meaning the testator affixed to the 
expressions he used (d). 

Evidence of intention is not admissible to cure an error in Error in 
description (c). deacrfptlon. 

Where the document of trust is lost, the court will take into secondary 

consideration existing copies (/). oTidenoe of 

Icwtdocuniunt. 

SUB-SaOT. 8 .—FaUure or Uncertainty of Object at Date of Creation of TrwtU 

251 . The rule stated above that effect must be given to a clear O' ^lonnrti. 
charitable intention is applicable to gifts for general charitable pur- 

poses where the testator has neither specified the objects of his bounty 
nor indicated any particular way of carrying out his intention; as 
in the case of bequests for charitable purposes geaerally (/y), or 


(r) Shore v, Wiison (1842), 9 01. & Pin. 356, 669, H. L .; A.~0. r. Brazen Now 
CdUge (1834). 2 CL & Fin. 295. 

(«) A.~0, y. OaiuB College (1637), 2 Keen, 150. 

(t) A.-G, y. Trinity College, Cambridge (1856), 24 Benv. 383, 399. It is not so 
yrheio the trusts are accepted conditionally or subject to eertun qualifications, 
which the court may collect from contemporaneous trunsaotions as eyideuoed 
by documents or usage (/l.-G. y. Drapere’ Co. (1843), 6 Beay. 382,386, and oases 
there oited). 

{a) Be Church Eetate Charity, JFandaworth (1871), 6 Oh. App. 296 ; but see 
B. Ifil, onta . 

(b) Be St. Bridde, Fleet Street (1877), 88 Oh. D. 147, n. 

(e) Bnyli* i. A.-Q, (1741). 2 Ath. 289. 

id) Short y. Wilton, tnjnra, at p. 890 (“godly preachers of Ohrist^s holy 
Oosfper’); Drummond y. A.-0. (1849), 2 H. L. 0a& 837, 862 (“Protestant 
Dissenters *’); A.'0> y. Olapham (1864),f4 Ds Q. M. & G, 891, 627; A.-O. y. 
Beotrieu Corporation (188^ 6 De G. 11. A G. 286, 268; A.-O. v. Dartmouth 
Corporation \l88S), 48 L. T. 938 (“ charitable, needful, and necessary uses "U 
Edge y. SalMbww (1 i49)j Amb. 70 (“ rdatioBS ”); Be Kenny (1908), 97 L. T. 
130 (** TwiMMonar y "). ^also Be Atfverf’s Trvite (1871), 7 Ob. App. 170, 173 ; 

Inourablee y. Boyal Hoapited/or Ineurabtee 

(1842^, 8 Dr. A War. 2M{ v. York 

K mi Market. DurJutA^Uhop) (1808), 10 
371. 8 CflU A Fin. 99.100. 


anap, i«u, post. 

(«} Brkuh Heme and Eetpital fo 

(/) A.-G. y. GssAei CprporaBon 
iJrdbi^) (1883). 17 Beay. 498. 

A.-G. T. Herrick (im). Ami 
TsS. 32^ MO: IHXkr T. Mmwn (If 
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in relief of poverty (%), or for the advancement of education or 
religion {k) generally. It also applies to charitable gifts where the 
testator has indicated the class of objects to be benefited, as the 
poor of a particular place (0 or the clergy of a particular sect (m), 
without prescribing the particular way in which his intention is to 
be carried into effect. In all of these cases the law supplies the 
mode of effectuating the intention (n). 

Effect will also be given to a charitable intention where a 
testator omits the names of the charities he wishes to benefit (o), 
or directs a fund to be applied to such charitable uses as be shall 
direct, and leaves no direction (p). 

262. Where the institution indicated by the testator cannot be 
identified ( 9 ), or has never existed (r), the gift does not fail, but 
will be applied cy^prh. 

A bequest to a charitable institutiou which at some time 
existed, but had ceased to do so in the testator’s lifetime, whether 
before (s) or after (a) the date of his will, is construed to be a bequest 
for the benefit of tho particular institution ( 6 ), and, unless a general 
charitable intention can be proved (c), lapses (d). There is no lapse, 
however, where the institution has not wholly ceased to exist (e), nor 
of course wdiere there has merely been a change of name (/). So 


i A) A.-O. V. Jinnee (1728), cited Amb. 422. 
i) Whicker v. Jlnme (1858), 7 H. L. CaB. 124. 

*) Re White, White v. WMU, [1893] 2 Ch. 41, 62. 

1) A.-tt. V. Witkinetm (1839), 1 Beav. 370. 

m) A,-0, V. Hickman (1732), 2 Eq. Cas. Abr. 193 ; A.-O. ▼. Gladetone (1842), 
13 Sim. 7. 

(«) Mi'h V. Farmer (1815), 1 Mor. 55, 9.5. 

(«;) Re. White, White ▼. il'hite, enpra, where the gift was to “ the followieg 
religious socit'tios, viz., ” ; Pteachd v. Paris (1825), 2 Sim. & St. 384. 

(n) V. (1683), 1 Veto. 224; Anon. (1702), cited 1 Mer. 59, u.; 

Miua T. Farmer, supm; A.-O. v. Fletcher (1835), 6 L. J. (cn.) 75 ; [*ocock ▼. 
A.-O. (1876), 3 Ch. 1). 342 ; Re Pyne, (^1903] I Cn. 83; and ounipare Wheeler ▼. 
Khetr (1729), Mos. 288, 301, where failure to Damo any charitable purposes 
lu a codicil was bold to be a revocation of the chaiitahle intention. 

(q) Simon v. Iktrher (1828), 6 Kuss. 112; Gibson v. Coleman (1868), 16 W. R. 
892 ; Re Kilvert'e TrmU (1871), 7 Oh. App. 170. 

(r) Loscomle v. Winiringham (1850), 13 Bear. 87; Bunting ▼. JIfam'off (185^, 
19 Beav. 163 ; Re Clergy Society (1856), 2 K. & J, 615; ife jHa^ire(187q), L. R. 
9 Eq. 632; Clark v. Taylor (1853), I Drew. 642, 645 ; Re Davis, ^9021 1 (5h. 876, 
8sl, where it was said that wnere there is a gift to a chanty which never 
existed at all the court acts upon even a small indication to show that a purpose, 
and not a person, is intended. See also the Irish oases Daly y. A.-O. (186(n, 11 
1. Ch. R. 41; Re Oeary (1890), 25 L. R. Ir. 171. But see lie Brightwen (1907), 
Times (Fobruory 7, 1907), where, the society intended to be benefited being 
non*eitistent, the legacy was held to have ia}>sed. 

(«) l,angfc^ y. Oouiland (186iB, 3 Giff. 617; Makeoum y. Ardagh (1876), L R. 
10Eq.446‘; i?s 0«y (1886), 29 (Jh. D. 660. 

o) Bs Rymer, Rymer v. Stapfield, [1895] 1 Ch. 19, 0. A, 
b) Re Kilverfs Trusts, tupro, at p. 173. 

c) War* V. Taylor^ supra, at p. 644 ; Marsh y. A.-Q. (1860), 2 John. A H. 61. 
d) Russell y. Kdlett (1855), 3 Sin. & G. 264; Fisk y. i.-G. (1867X L. R. 4 Eq. 
521; Jhtrdaif y. Johnson (1888), 5 T. L. R. 117; and the other oases cited in the 
three precedmg notes. As to the effect of the dlasolufion of toe institation after 
toe death of the testotor, see pp. 160, 161, 169, post. 

{e)B.g.. a school whi^ was closed during toe week, but used <m Sundays 
(J2s Boring, [1907] 1 Oh. 166) ; and see also & Bradjield{\S92), 36 Sol. Jo. 646, 
where toe oloeing ^ g Ixraitflhfrf a sooietr^BOtoteateaiapBe; and p» 160, jms^L 
I/) ife5<m<sr^l907),80laT.496. 
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there ie no lapse where an institution which has ceasedl to exist 
was named merely as the channel for carrying ont a charitable 
intention (y). ^ 

Where the institution disclaims the legacy it lapses unless 
given upon special trusts, as distinguished from the general purposes 
of the institution (i). 

253. Where a general charitable intention is expressed, hut the 
mode prescribed for carrying it into effect is illegal (k) or impractic* 
able(0, the intention is executed cp-pres. So also where the testator 
has intended to benefit a particular kind of charity, but the application 
directed by him is illegal or impossible {m\ 

254. Where there is a general overriding trust for charitable pur¬ 
poses, but some of the particular purposes to which the fund may be 
applied are not strictly charitable, or one of two alternative modes 
of application is invalid in law, the trust is good, but the trustees 
are restricted from applying the fund to the purposes or in the 
manner open to objection («). Where, however, the charitable 
intention, apart from the particular mode of carrying it into effect, 
is repugnant to the provisions of the Mortmain and Charitable 
Uses Acts, the gift fails entirely (o). 

255. A gift to charity is not allowed to fail merely because the 
application to the particular purpose is postponed (p), as by a 
direction to accumulate (g). An immediate gift to a charily is 
valid, although the particular application of the fund directed by 
the will may not of necessity take effect within any assignable 
limit of time, or may never take effect at all except on the occiurenca 
of events in their essence contingent and uncertain (r). Accordingly, 


iff) See Jk Uve>i (1885), 29 Ch. D. 500, 505. 

(A) Re sierin, [1891] 2 Ch. 230, 242, C. A. ; Cherry ▼. MoH (1830), 1 My. & Or. 
123, 131. Ab to the enoot of the ilca^ or diecluitner of a 1 1 .isloo, «eo p. 108, pi>8t. 

(») A.-O. V. Andrew (1798), 3 Vee. 633; JJenyer v. Dri (1829), Taml. 32; 
Ikrve V, A.-O. (1813), 3 Hare, 191 ; Mareh ▼. A.-O. (1860), 1* John. & H. 01; Re 
ray/or (1888), 58 L.1.538, 543; and see/fe Jlfonn, Hardy v. v4.-G*.,[1903] 1 Oh. 232. 

Qc) Va Coatn v. De Pa$ (1754), Amh. 228; Cary r. Abbot (1802), 7 Ves. 490; 
Martin ▼. Margham (1844), 14 8im. 230 (illegal trust for accumulation); A.-O. 
y, Vint (1850), 3 Do 0-. & Sm. 704 (legacy to provide,the inmates of a workhouse 
with intoxicating liquor). 

(f) Mnggridge v. Thackwdl (1802), 7 Ves. 30, 09 ; A.-O. v. BriHol Corporation 
(1820), 2 Jae. & W. 294, 308; Chatnba-layne v. Brockelt (1872), 8 Ch. App. 200 ; 
•ee also pp. 190 et $eq., piat. 

(m) Biscfte v. Jackson (1886), 35'Ch. I); 460 (cshihlishment of soup kitchen); 
A.-O. V. Guise (1092), 2 Vem, 266 ([*n.»pagution of particular religion); Bunting 
T. Marriott (1854), 19 Beav. 163 (reduction of debt on i»articular church). 

(b) Hunter t. A.-O., [1899] A. 0. 309, per Jjoi'd Davev, at p. 324; Sinnelt r. 
Herbert (1872), 7 Ch. App. 232; Re Douglae (1887), 35 Ch. D. 472. 

(o) OirdlesUnie v. Cr^ (1853), 10 llaTe, 480. Soe, however, the effect of 
the Mortmain and Charitable Uses Act, 1891 (54 &55 Viot. c.73),andp. 133, cafe. 

{p) ‘l^is class of gift must be diefinguiehed from jgifts which are conditional 
upon a future and uncertain event f/ie Swain, [1905] 1 Oh. 669, 676, C. A.). 

(q) Martin v. Margham, supra; Harbin v. M^erman (1871), L. E. 12 Eq. 659; 
WnarUm y. MoMtemum, [1895] A. 0.186; Re Swain, sojtra, at p, 676. 

J r) Be Swain, supra, per STiBLliro, L.J., at p. 67C, stating tihe effect of the 
e laid down in Ckamberlame v. Brockett, supra; and see A.-0-, v, ff^tmder 
(1790), 3 Bro. 0. C. 106; Biscoe r. JatJesOn (1886), 35 Ch. D. 460. .Compare 
y. Ooiwn (Earf) (1856), 21 Beay. 392, where a trust appuenily cohtingout 
Wae held imxuediatelj applicable. 
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11, howeyer, the primary trast, whether it be of a eharitaUie (Q 
or a private (j) nature, is valid, it is not affeoted by the failare of 
a secondary toast. 

258. A gift to establish a charity on property not itself devoted 
to charity (k)t of which the testator has no power to dispose, fails 
ab initio (1). 

259. Where a legacy has been bequeathed to a specified charitable 
institution, extrinsic evidence may be adduced to prove that such 
an institution exists (m), or to remove a latent ambigaity as to which 
of two societies a testator intended to benefit (n), and if necessary 
an inquiry may be ordered to decide the latter question (o). In 
short, the course to be adopted to find what legatee answers the 
description given in a will is the same in the case of a legacy to a 
charity as in the case of a legacy to an ordinary legatee (p). 

260. A trivial error in describing the legatee does not invalidate 
the gift, if the intention of the testator is clear (q); and where 
an institution is accurately described, a direction as to the utilisation 
of the money not applicable to the circumstances is immaterial (r). 

26L In case of ambiguity, where the testator describes the 
institution he intends to benefit as being in a particular locality, 
the legacy will primd facie go to an institution situated in the 
locality named, though the name used is more like that of an 
institution in another locality (s). 

On the other hand, a legacy to the hospitals of London was not 
limited to hospitals within the city of London (t); while a gift 
to ** all and every the hospitals,” without further description, was 
confined to hospitals in the locality where the testatrix resided (u). 

262. The context of the will is also important, and may show 
that the description of a charity is exact, and not loose or 


0 A.~G. V. Stepney (1804), 10 Ves. 22. 

\j\ Btand/ord v. Thackentl (1793), 2 Ves. 288. 

k) A.-G. T. Lon$dale(Lord^ (1827), 1 Sim. 105 (aobool); and see also Hoare v. 
Heare (1887), 56 L. T. 147. 

i n Themem v. Shaketpear {I860), 1 De G. F. ft J. 399 (museum), 
m) Wilson V. 5ou»re (1842), 1 Y. ft C. Oh. Cos. 6,54. 

«) Be KHvert'sTruats (1871), 7 Oh. App. 170, 178. 

M Middleton v. Clitherow (1798), 8 Yes. 734; Re Dymcmd (1900), Timn 
(2na April, 1906). 

' 0 As Kilvtrt’s Trwds, supra, at p. 174. 

J) Be Maguire (1870), L. B. 9 £q. 632^; Makettum v. Ardagh (1876), I. B. 10 
445: e.g., where a society hod changed its name, hut not its objects (As 
KUverffe ZVttste, supra; Be Souter (1907), 89 L. T. 495. 

(r) As where a vioar is described as rector {liophvnson v. FAlis (1842), 5 Beav. 
34 ; Smith v. Buger (1859), 5 Jur. (v. 8.) 905. 

M WUsmy, Squire, supra; Be (1897), 13 T. L. B. 878, where the 

'* Bsag’s Oroes Hospitid ” woe ocmatned to mean the Great Northern llosuitoi, 
King's Oross, in preference to the Kang's Gross llospitsl at Dundee; Bradshaw 
V. Thampeon (1848), 2 Y. ft 0. Cb. Ohs. 296, .where the ** Westminster Hospital, 
Ohaxing Chess," was constmed to mean the Oharing Oross Hospital rather tiion 
Weetminstar Hospital or the Boyol Westminster Ophtholtnio Hoinital. 
SeeolsoBe Olergy Somdbu (1856), 2 K ft J. 615; Be GhM (1897), 14 T. L. B. 6(L 
(A WiaUaee v. A.^G. (l864), 33 Beav. 8M i and see BitcAam v. Chins y|ag), 4 
liing.706: 2M^V.£Vi(nMa(1832i5 0. ftp. 242. 

{A Msuters v. ifastera (1718), 1P. Wmo. 420, 425. W' 

(m) Sradthaiw r. Thompson, supra, wham the dasmption was amUguons, and 
a^ganenl boapital ikhs held enlitiad to taka a ^ prefatenoe to an 
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that the testator did not intend to benefit institations of ft 
particular character (a). 

263. The closing of one branch of a society does not cause a 
legacy to it to lapse (b). Similarly, the conversion of a chapel of 
ease into a separate ecclesiastical district does not involve the 
forfeiture of a trust previously applied for the repair of the chapel (c). 

Conversely the amalgamation of the institution intended with 
another institution does not affect the validity of the gift (d); and 
where both institutions were intended to receive legacies, the two 
legacies will be paid to the amalgamated institution (e). 

The fact that a dissolved institution satisfied the description given 
by the testator betier than an existing society does not prevent an 
cxistii^g society, which answers the description sufiiciently, from 
taking the legacy (/). 

A legacy to an industrial school, which owing to the provision 
of free State education adopts a different method of attaining its 
objects, does not lapse on that account (y). 
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264. Where the ambiguity is latent, as in the case of a description 
in a will applying ecjually to more than one institution, extrinsic 
evidence is admissible to determine which institution the testator 
hud in his mind (A)— e.g., evidence to show that one of the 
iiistilutions which claimed the legacy did not exist when the 
testator was resident in the locality (i), or that the testator was 
interested in 0')» or had declared he would leave a legacy to (fc), or 
bad subscribed to (f), a particular charity. 

Where it is impossible to determine which of several charities the 
testator meant to benefit, the legacy may be divided between them {m) 
in equal shares or otherwise (u}> or, with the consent of one of two 
cbariiiea, the whole may be given to the other (o). 


ophtluilmic hospital, because in other gifts in the same will, whore the testator 
intciulcd to beuefit institutions for particular cumplomts, he had said so in 
express tonus; Ik Alehin (1872), L. Jii. 14 Eq. 230; and see Wallace y. A.-Q, 
(1S(>-1). 33 Beav. 384, 302. 

(a) E.ff., rate-supported (Leckmere r. Curlier (lSo5), 24 L. J. (oH.) 647; Re 
Davies (1872), 21 W. B. 164). 

i b) lie Ih-adjteld (1892). 36 Sol. Jo. 646; and see pp. 166, 167, ante. 

c) if« Cluudmley'e Charity (1001), 17 T. L. B. 123. 

d) lie Adams (1888), 4 T. L. B. 767 ; and see Jie Wilson (1854), 19 Beay. 694. 

e) Re Joy (1888). 60 L. T. 175. 

f) Golduxll V. Holme (1864), 2 8m. A G. 31. 

Ig) Play/air v. Kelso Ragged School (1905), 7 F. (Ct. of Sess.) 761. 

Ih) Middhtton y. OHtherow (1798), 3 Ves. 734; Wilson v, Sgutre (1842), 1 
Y. & 0. Ch. Cas. 664, 656; Re Uussey's Charities (186^ 7 Jur. (x. 8.) 325; 
Ik Briscos (1872), 26 L. T. 149; Re Feam (1879), 27 W. R. 392. See also 
the uon-oharitable case Charier ▼. Charter (1874), L. B. 7 H. L. 364, 370, 371, 
376 Its Beale (1890). 6 T. L. B. 808, afid p. 166, aaU. ^ 

i) King's (hUegt Hospital v. Wheildon (1664), 18 Beay. 30. 

j) Oibson V Coleman (1868), 18 B. T. 236. 

k) A.‘Q. V. Hudson (1720), 1 P. Wms. 674. 

7) Bunthtg y, Marriott (1864), 19 Beay. 163; Be KUeer^t Trusts (1871), 
7 Ch.App. 170, 173; Makeownu, Ardagh (1876), L B. 10 Eq. 446; Re Feam, 
supra; dis Bradley (1887), 3 T. Xi. B. 668. 

(«^'~4ttnM»» V. BorW (1829)^ sited 3 Hare, 196, n.: Bennett v. Ifayter (1839), 2 
BoHv.'Slji Be Alehin, supra; and see Waller v. Childs (1766), Amb. 624, 

(n) Bennett v. ffayter, et^pra. 

(tf) Bunting v A/«m^ eupr9 
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269. Where a fund was given to trustees to pay one-tenth of the 
income^ to a named socie^, “ or some one or more kindred 
institutions/' the gift was alternative, and not substitutional (p). 

8ttb-Sbot. ^.'—‘Failurt of Obfeet »ub»equ«»tlff to Ormiion oj Trutt^ 

266. .When a charitable trust has once come into operation, it 
can never cease daring the period of its intended continuance, 
whether such period be perpetual or limited (q)^ and notwith¬ 
standing a misapplication of the property extending over many 
years (r). 

Accordingly, if the dedication of the prsperty devoted to charity 
was intended by the testator to be perpetual, and the trust took 
effect ori^nally, but subaeqnoutly failed owing to the objects 
becoming impossible of accomplishment («), the trust itself does not 
result for the benefit of the heir or next of kin or residuary legatees 
of the testator (t), but the intention of the testator will he carried 
out by means of the cy-prea doctrine (a). If the dedication bo 
pei’petual it is immaterial that the objects specified are not of 
necessity a permanent class; for if they fail the court will administer 
the funds cy-pira {h). 

Where a legacy is bequeathed to a charitable institution which is 
in existence at the death of the testator, but is dissolved pri»)r to the 
payment of the legacy, the legacy is treated as part of the assots of 
the extinct institution and applied accordingly (c). 

Sub-Sect. 6. —Rrligiout TniHUm 

267. One principle applicable to all charities without exception 
is that the intentions of the founder are to be carried into offuct so 
far as they are capable of being so, and so far as they are not 
contrary to law or morality. If, therefore, the founder has directed 
that only persons conforming to particular religious doctrines 
shall be recipients of his bounty, his will must be '"o[lowed (^i). 


(p) Re DdiJuir Cluiritable Trunt, [1897] 2 Oh. lOIl, IST. 

Iq) A.-O. V. Green (1789), 2 Bro. 0. 0. 492; JnrormiraM Sorietw v. Vrice 
(1844), 1 Jo. & Lat. 498; A.~G.r. WeM (1858), 27 L. J. (OH.) 789 (porpotual 
charitable rent-charge). 

(r) A.-0» V. 8t. Johu'e ILapital, Bedford (1864), Id Jar. (ur. s.) 897. 

(«), E.g., n’usts for the benetitot the pupils {Inrarpitratcd fiwinty v. Rrire, eujira; 
Re TempUmoyle School (1869), I. B. 4 295), or master {Aylet v. Dodtl (1741), 2 

AtiuledS) of a particular school which was subsequently closed, or for a school 
was purchased oompulsoiily and converted into a dock v. Otyn (1841), 

12 Sim. 84), or of land for a burial ground*which wiw salrnequontly closed (6%imp- 
bell V. Liverpool Corporatum (187(»), L. E. 9 Eq, 579); and see JBe Bt. rancrae 
Barial Ground (1866), L. E. 9 Bq. 173. 

({) See A.-G. v. tupra. As to the doctrine of resulting trusts not being 

ss a general rule applicable to obarities, S|o p- 180, 

(aVj,iA.*(?. Lond/m Oorporvtion (1790), 3Bro. 0. 0, 171; A.-O. v. Tronmovgert' 
On. (1833), 2 My. & K. 576; (1844) 10 Cl. * Fin. 908, H. L. (redemption of 
Briash slaves in Barbary); iZe Pruon OkariUeB (1873), L. B. 16 Bq. 129 (relief of 
poor nxisoners, failure of trust on abolition of imprisoimK-nt for debt); Dale v. 
Ptrwm (1897), 13 T. L. B. 466. As to ty~ptret application, soe p. 190, post. 

t A.-G. ▼. Lmim (1849), 8 Hare, 32., 

jBe SUvUi, Slevin v. Hepburn, [ISOl] 2 Ch. 2.36, 0. A.; Re Soley (1900), 17 
& 118; Re BrighUgm (1907), Timee (Felnmry 7, 1907) ; and.ipl also 
Rayttr v. Trego (1828), 5 Buss. 113. As to WheSier an institution is W is not 
doRmot, see ^ Buck, Brubf v. Mackey, [1896] 2 Ch. 727. Aa to gifts to institu- 
eeoidng to exirt in too lifetime of the teiuator, seo p. 166, ante. 

▼. CalveH (1867), 23 Beav. 248, per BoiOUTi ILB., at p. 266 
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d68. In tke absence of express direction, there ie in the ceee cd 
eleemosynary and educational charities a iiresomption against &e 
intention of the founder being that the recipients shall be persons 
holding a particular form of religious belief. Thus, in eleemosynary 
charities the religious opinions and tenets of the founder are wholly 
to be disregarded. The presumption is that he intended to include 
persons of all persuasions, and the burden of proof lies on those who 
seek to exclude any (e). 

In gifts to educational charities the opinions of the founder are 
only of value where some directions may have been given by him 
relative to the religious uistruotion to be given to the pupils to be 
taught, and then only for the purpose of explaining and elucidating 
any obscurity or ambiguity which may be found in such direction (/). 

289. In the case of a charity for the support of a re%ious 
establishment generally or the purpose of religious instruction, 
two presumptions arise: first, that the founder intended to support 
an establishment belonging to some particular form of religion, and 
that he intended some particular doctrine of religion to be taught; 
and secondly, that this establishment and doctrine were those 
wliich he himself supported and professed, and the court will look 
carefully at his course of life and conduct and spell out expressions 
not merely in the instrument of foundation, hut in his will and 
works, to ascertain wliat were the doctrines and opinions entertained 
and professed by him (g). 

270. A trust for the purpose of building a church or otherwise 
for maintaining and propagating the worship of God, containing no 
more precise expression of intention, is construed as a trust for the 
advancement of the establisbod religion of the country (h). Where 
the instrument of foundation was made prior to the Beformation, it 
was construed as though made after that date (i). 

The expression “ Presbyterian ” does not denote any particular 
doctrine or mode of worship (fe). 

The intention of the founder is a question of fact (Q, not always 
easily ascertained (m). 

Where there is no expressed intention (n), or the language is 
ambiguous (o), and in those cases only, the objects and mode of 


(Church of England); Oraiyclalfie v. Jikman (1812), 1 Dow, 1, H. L. (8ootfi i»h 
Becodera); A.~0. ▼. PearuM (1817), 3 Mer. 353,410 j IiUl%gan V. MiUMl (Jip& 
8 My. & Or. 72 (Sootti^ Diwentera).. 

(e) A.^O. V. OeUvtH (1857), 28 Beav. 248, pfr Bomuxt, M.E., at p. 259; 
V. 8t. John'i ITotpital, Bath (1876), 2 Ch. D. 654. 

(f) A.-O. T. Caltmi, »upra, at p. 268; A.-ff. r. Cii/ton (1883), 82 Beav. 596; 
and aee Be St. Lmnardy ShoredUch, Parochial 8ehool$ (1884). 10 App. Cas. 304. 

(y) A.-'O. V. Calvert, eupra, at p. 056; Shore v. WUeon (1842), 9 d. 5t B'in. 
355, H. L.; Free Chwch of Scotland v. Omriwn (Actftl), £1904] A. 0. 5151^ 613. 
(A) A.^0, V. Paaretm, eapra, at p. 4(W; A.-O. v. Oatvai, etipra, atp, 258. 

eA.^ 0 . V. eapm, at p. 2 ti 0 ; and aee Olatgtm CMbm v* A.- 0 , ( 1648 ), 

L. OBa.«00. 

{k) AMh V. (186$), L. R. 6 Eq. 563,574. With regard to PieebyteKiB& 
tmato, see ir<«fwaod v. Jfeaie (1869), 21 L. T. 165; Frte Churek ttf ScauArd^. 
" (Aorrf), eigjiw. 


"(Ij Shore r. WUam* 
(w) Foltyr, W* 
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ticecrati^ the trust may be asoertained from a oonsideration of 
extrinsic oiroumstances. Thus, where vague expressions, as Fro* 
testant Dissenters,'’ are used, extrinsic evidence is admissible to 
show what denominations are intended to be included (/i). 

But evidence is not admissible to contradict an express trust {q\ 
or to sanction a breach of trust (r), or to show the sense in which 
woi'ds were used by particular individuals (s), other than the authors 
of the trusts in question (t). 

271. In order that the trusts of a congregation of Dissenters may 
be enforced by the court, it is not esseutiai that the terms of the 
trust should be in writing (tt). The court may ascertain what form of 
religious worship was intended from the established usage of the 
congregation (iv). 

Inference also may be made to contoraporaneous Acts of Parlia¬ 
ment to see in what sense the words \\erc used in the age in which 
the deeds were executed (a), to contemporaneous deeds relating 
to the same chapel (b), or to a contemporaneous declaration of 
trust (c), or to the ecclehiastical history of the period (d), and whore 
the trust is for the benefit of an existing congregation of Dissenters 
the character of the congregation may be made the subject of 
inquiry (c). 

The meaning of the founder of the trust may be explained by 
evidence as to the character of the congregation for whose benefit 
the gift was made (/). 


(p) Shore v. Wtlson (1842). 9 Cl. & Fm. 390, U. L. In some oeaos Unitarians 
«rete held not entitled to participate; bat it has been said that upon must occa¬ 
sions they would now be considered to be Protestant Dissenters {Drutnnuini v. 
A.-G. (1849). 2 H. L. Cas. 837. 883). 

{q) A.-O. V. Clapham (1834), 4 Ds Q. M. & Q. 691. 

(r) Drummond y. A,-0., supra. 

(s) Ibid., at p. 863. 

\t) /bid.f at p. 858; and see p. 165, arde. 

(«) See also pp. 122, 142, antr. 

(u>) A.-O. V. jPror«o»(1817), 3 Mer, 353,400; A.-O. T. Murdoch (1849), 7 Hare, 
446; Drummond v. A.-O., supra. For a form of order direotuig an mquiry as to 
uaa^, see A.-O. v. Pearson, tupra, at p. 420. As to usage bmng presumptive 
evidence of trusts, see further, p. 181, post, 

(a) Drunvmond v. A.-O., tupra, at p. 863 ; Shore v* TPtfs&a. supra, at p. 413. 

I A.-0. V. Anderson (1888), 67 L. J. (OU.) 643. 

I A -O. V. Clapham, euvra, at p. 626. 

1 A.-0. V. Buna (1868), L. K. 6 Eq. 663. 671. 672. 

^ ; AfO. y. Murdodi, supra; and see DtU v. ll'atson (1836), 2 Jo. Ex. 
Ir. 48. Many denominations of Dissenters, in order to secure uniformity 
in the trusts of their impels, schools, and other property, make use of model 
deeds whu^ are in fact oareliilly prepared dee^ relating to particular 
chapels, sobocds etc., tefexence to which the trusts of other ohapels etc. 
can be declared. The denominatiims which use such modd deeds are the 
Wesieyan Methodisto, the Weldi Oalvinii^ Ibthodists, the Primitive Metfao- 
diata, uw United Methodist Gburch (formed, under the Uxdted Methodist Oharoh 
Act, 1007 (7 Edw. 7, 0 . Izxv.), from the union of the Methodist New Ooonexiou, 
the Bible vSnistians, and the United Methodist Free Ohurohes, each of which 
had its own model d^), and the United Flee Gospel Churches. Fov a form of 
a model deed (Wealwan Methodistl see Shmydopsedia oi F<«s^ YoL HI., 
pp. 213 et sea. Onrtaan other denoimnat&Mis, S. 0 ., Congre»tionaiiats, Baptists, 
toe Prsihyteraui Ohurcih in En g l an d , and the Free Church of England, 
**piroidde''' forms of deeds, which it is geaeoeSfy expedient to nse; see, ss to 
scuh lonns, Encyehmndia of Forms, You ItL, pp. 228 , 229. 

f/> A.-0, V. MoUand (1632), You. 662, wheite teaching **titAO0ipel of Christ 
•WHO the UMBO o| otthMoxT *'WPS so explained, 
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272. In the case of Nonconformist chapels where no particular 
religious doctrines or opinions or mode of regulating worship appear 
in the will, deed, or other instrument creating the trust, the usage 
for twenty-live years (t/) immediately precedmg any suit relating 
thereto is to be taken as conclusive evidence that such religious 
doctrines or opinions or mode of worship as have for that period been 
taught or observed in any meeting-house may properly be taught 
or observed therein; and the right of any congregation to hold 
such meeting-house and any fund for the benefit of such congrega¬ 
tion or minister, or other olficer of such congregation, is not to be 
called in question on account of the doctrines or opinions or mode 
of worsljip so taught or oliserved {h). 

But wliere any minister’s house, school, or fund shall be given or 
created by any deiid, will, or other instrument which shall declare in 
OKpress terms or by reference the particular religious doctrines or 
opinions for the promotion of which the same are intended, then they 
shall bo applied to promoting the doctrines or opinions so specified, 
any usage of the congregation to the contrary notwithstanding (t). 

And where the direction is clear it is immaterial that it was 
contained in a deed void under the Charitable Uses Act, 1786 (k). 

273. In the case of lioinan Catholic charities the trusts, in the 
absetico of written docunients, are to be ascertained from the usage 
during the last period of twenty years during which there has been 
consistent usage (0* 

274. A fund given for the “ reparation ” of a church may in a 
jiroper case be applied in the erection of new buildings (m) and 
l)aying the salaries of persons who look after the fabric or ornaments 
of the building (h). 

The endowment of a church means that the income only of the 
fund is to be applied for the benefit of the incumbent (o) 

A gift to a parish church may be construed to be a gift to the 
parson and parishioners and their successors for ever (p). So also 
gifts to a vicar (q) and a Dissenting minister (r) may be gifts for the 


(if) J.-O. V. Andermi (1888), 57 L. J. (oH.) 543, 546, 547. 

(A) Nonoonfornusls* Chapols Act, 1844 (7 & 8 Viet. c. 45), s. 2. 

(t) Ibid. A gift of a meetiug-houae *'for Protestant Ditiseutora of the 
I'resbyterian or Independent denomination to worship in as the same is now 
used ’’ was bold sullicientlv express {A.-O. y. Anderaon, supra; see also 
y. JJuHce (1868), L. B. 6]^. 563), but not a gilt to a named Dissenting 
oongregation “for the service and worship of God in that way” v. 

Htdtm (1844), Drury temp. Sug. 48eJ, nor a trust to instruct a congregation 
and tkeir sneoeasors for ever '* in the true principles of the Ohristian 
religion ” {ibid,). 

(le) 9 Gkjo. 2, 0 . 36; A.-O. y. Ward (1848), 6 Hare, 477, 483. 

(/) Bonum Ostholio Charities Act, 1860 (23 & 24 Viot. o. 134), a. 5. 

(m) Re Ralatine. EatcUe Charity (IS88), 39 Oh. D. 54, See y. ITo* 

Chandlrtt’ Co. (1373), L. E. 6 H. L. 1; Re Booth's Charitia (1860). 14 W. B. 761. 

(m) Re BalaUue JSatate Charity, euiira, e.g., yerger or organ tuner, but not 
organist. 

(o) fie Ruiitison, Wr^ht y. Tuywell, [1892} 1 Ch. 95.100. 

(p) Chteteman V. Partridge (1739), 1 Atk. 436. As to to holdeta of offices, 

see also p. 145, ante, 

1 ^ Charity (1863), 32 Beav. 654 j see also Re Oarrard, [1907} 

{r) A.-O. y. Cock (1752), 2 Tes, Sen. 2781 and ace Cheeem0m y. Portfidae, 
eapnt (aoboolmasterk ' 
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benefit of the o£5ce, and not merely personal legacies to the holder 
of the office for the time being. 

A charitable bequest to a bishop ** to be applied by him for such 
general or special purposes in connection with " a named cabliedral 
church ** as he in his absolute and uncontrolled discretion may think 
fit” may be applied in paying the stipend of an honorary canon 
having a stall in the cathedral, though his main vork lies outside 
the parish in vibich the cathedral is situate, or of a canon missioner 
with duties inside the cathedral, though liable to be employed in the 
diocese outside the parish, but not of a canon missioner with general 
diocesan duties and having only an honorary stall in the cathedral («). 

Sub-Seox. 6 .—Objeclt vtf Mitc^lanwua Trtutt, 

275. Wliere gifts are mode to existing charitable institutions, or 
to the goveinors or treasurer, generally or for promoting certain 
definite objects, whicli are in fact the objects of such institutions, 
the gifts are applicable by the trustees, governors, or other officials 
for the general purposes of the institution (t). 

Thus, a gift of a fund to a corporate body for apprenticing young 
men would be applicable fur apprenticing them in the craft to which 
the corpoi’ate body belonged (u ); and where there is a gift to a 
college for the purpose of educating the descendants of a testator, 
education at that particular college, and not elsewhere, is presumed 
to be intended (/r). 

Where children of parishioners of a certain parish are alone 
eligible as objects of a chanty, the word ” parishioner ” must be 
taken in its ordinary sense of a person occupying premises liable to 
be rated in the parish (j;). 

Persons in receipt of parochial relief aie not as a rule proper objects 
of a charity for the poor generally, on the ground that the applica* 
tion of cliarity funds in this way would directly benefit the rich (v). 
But this principle does not apply whore the inti ntion is clear that 
the gift is to be applied in aid of rates (a). 

(«) Jk WhiUhead (190b), Time$ (October 14, 1908). 

(<) Oreen v. Itutherforih (1760), 1 Vea. Sou. 403 (u gift to a college); lim/rpo~ 
rotedSofJety V. 7i»c/»«rtf8 (1841), 1 Dr. AtW.'ir.26S, 204, 332; A.-O.v. tiidney iiua»r 9 
College (lbC9), 4 Oh. App. 722, 730; lie While, White v. While, [1893] 2 Ch. 41, 62. 

(tt) A.^O. V. Sidmi/ Sussex Voihge, eupra, 

iw) Jbid., at p. 731. 

(*) Htheriiigton v. Wihoit (1876), 1 Cli. iJ, 160. See also A,^U, ▼. Varher 
(1747), 3 AA. 676; Edenborough v. Canterbury {Arrhhiehop) (1826), 2 Bum. 93; 
A.-Q. T. Matter (1768), 2 Buss. lOKn. (“ iuhebitante aud porisbionera ”); 
Carter v. Oropley (1860), 8 De O. M. & G. 687; Keusit v. Ht, Elhelburga, 
Jiuhopegaie Within {Hector etc.}, [1900] P. 80. Per a di'tailwl analymsof the 
aases r^tiog to " paiiehioners ” or “ iubabituuts,” eee Tudor, Law of Chantioit 
and Mortmain, 4th ed., pp. 176 et aen, 

(v) A.-Q. V. Leage (1881), roported iivTudor, I.«ow of Obarihes and Mortmain, 
4fb ed., p. 1041; A.-O. v. (1840), 1 Ph. 768; St. Nududaa, Deptford. 

{Ohurdiwardene) T. Skttchteg (1847), 8 Q. B. 406; A.-Q. v. Willnnaon (1839), 1 
Bmy. 373; A.-Q. v. Exeter Corporation (1826), 2 Buae. 63, 64; (1827) 3 Buss. 
395. Bee also A.-G. v. Price (1744^ 3 Atk. 110 ; A.-Q. r. t/wfcA (1830), cited 
fthelford, Law of Mortmain, p. 628; A.~Q, v. Clarke (1762), Amb. 422; Herejord 
(Bishop) V. Adame (1802), 7 Vee. 324 ; A,-Cf. y. Bodtealer OorpemtUon (1864), 6 
be O. M. AG. 797 ; Be Bek/ordde Charity (1861), 4 L. T. 321J Kinhu Paneh 
Cmmoa y. Morgan, [1668] S. C. 192, Where, in Scotland, a bequest to the of a 

was held not neoeuanly limited to pemms in receipt of parochial rehef, 

(s) A.-0, y. BUmtrd (1855), 21 Beav. 238. Bee also p, iU* ante. 
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Sm-SEcrr. 7 .—Ddegation o/ Power to determine Objed, 

276. Power to determine the partieolar object to benefited 
may be delegated (6). Thus, a direction to trustees to divide a fond 
at their discretion among such charitable institutions or objects 
as they think expedient is valid (c).^ 

Where the power to determine the particular object is 
delegated to a person who fails to exercise the {rawer, the gift to 
charity does not on that account fail. Thus, a gift is not invalidated 
by a trustee neglecting to appoint (d) or an executor renouncing (e), 
or by the appointment of an executor lieing revoked (/), or by the 
death in the testator’s lifetime of any person intrusted with the 
nomination of the particular object ig), or by the name of the in¬ 
tended nominator being left blank (h), or by the trustees declining 
to act (i) or dying without exercising the discretion (/;). The court 
will in such cases, after an inq[uiry, distribute the money (1). 

An apportionment not in accordance with the testator’s wishes 
will be modified by the court (?«)• Where, however, trustees are 
given the amplest possible discretion within certain limits in the 
choice of objects, they need not exercise their discretion in accord¬ 
ance with the known views of the testator (n). 

A bequest to a definite class of charitable objects, coupled with 
the appointment of a person (the executor) having power to select 
the objects, is not void for uncertainty (o). 

Sus-Seot. 8 .—Nomination of Beneficxariie. 

277. The right of nominating the beneficiaries of a charity 
belongs naturally to the founder and his heirs or nominees (p) 
until forfeited by neglect or improper use (g). 

This right of nomination, while capable of alienation (a), does 


(h) Sue also p. 213, post. 

(rt tFufdoy. Coley (1809), 16 Ves. 206; llmie v. Suffolk (Earl) (1833), 2 My. 
&K. &9i Be Lea (1887), 34 Ch. D. 528; dUbrntPe Trmteee v. Cleland, [1907] 
S. C. 591; IHek's Trmteee v. Biekf [1907] ij. 0. 953, affirmed eub n(m, Dick y. 
Copland, [1908] A. 0. 347. See also tibe cases cited in notes (t) and (u), 
p. 147, ante; ana compare Blair y. Dutuon, [1^21 A 0. 37, and other oases where 
the bequests were held void for uncertainty, cited at p. 146, 'ante. 

(d) A,-G, V. Boultbee (1796), 3 Yes. 1^1 ; Be Douglas (ISSl), 35 Oh. D. 472,485. 

(e) A.-G. y. Fletcher (1835), 5 L. j. (cu.) 75. A power for executors to 
nominate is not exercisable by trustees subsequently appointed (Hibbard v. 
lamb (1766), Amb. 809). 

(/) White V. White (1778), 1 Bro. 0. 0. 12; Mogyridye y. Thaekwell (1808), 
7 Ves. 86, 78. 

(y) Moggridye v. Thaekwell, eupra. 

(h) Buylie v. A,-Q. (1741), 2 Atk. 239. 

(«) lJ0§ley V. A.-Q. (1785), 2 £q. Gas. Abr. 194, pi. 15; and see p. 274, imt, 
(k) A.-G. y. BueknuU (1741), 2 Atk. 828. 

(A Doyky y. A.’G., eupra. 

(id) ArV- V. BuUer (1822), Jao. 407. 

(a) Me. SyuirFe Truete (1901), 17 T. L. E. 724. 

(o) AJtan*$ Sicecuiont y. AUtm, 0908] S. 0. 807. 

(p) A.~G. V. Leij/h (1721), .3 r. Wms. 145, n. (the inmatee of afaniSioTues); 
Green V. Buther/oHh (1760), 1 Yes. Sen. 462; Phiiipe y. Bury (1694), reported 
3 TermEep. 846, 862, 8«a. 

fo) y. supraf SheUord, Law ^ Mcwtaudn, p. 769. 

(d) A.~G.-o. Brewlwooi StMogt {Jllaater und WaeArn) (18U), 1 L.' J. (V.’W.) 
67; 'A,~G. y. Boueheireit (186^, 25 Beay. It8 (ceses of 1011001 patiwnexe) j 'Me 
<7(Mre6 Potront^/e TVwji, 0<w] 2 Oh. 648, 0. A N^vowami). Af 
to nmniit a t s sehwlmaiiaeCTb i>s wife Eitouatiow 
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not necoBBarily pass upon the alienation of land to vhioli |t is 
attaefaed. Thus, the owner of a manor to which a right of palarona^ 
is attached can alienate the manor without parting with the right of 
patnmage (&)• Again, where an owner in fee of lands grants 
thereoKt a perpetutd rent-charge in support of a charity, and subse- 
quently conveys away the fee simple, his heir is not thereby 
deprived of the right of nominating the objects of the charity (r). 


278. Trustees to whom a testator gives the direction and 
management of a school provided by him are entitled to nominate 
and appoint the scholars (df). Where the right of electing almsmen 
is by the deed establishing a charity vested in the minister, 
churchwardens, overseers, and those of the parishioners who pay 

E )or rates, it does not pass to a vestry created by the Metropolis 
ocal Management Act, 1855 (e). Nor does that statute interfere 
with a right vested in trustees of electing the minister of a parish (/). 

279. The Charity Commissioners are not entitled in any order 
made by them under the Bishops* Trusts Substitution Act, 1858 ip), 
to make any order in relation to any advowson or right of patronage 
or presentation, part of the possessions of a see, which might ^ 
exchanged or otherwise disposed of by scheme of the Ecclesiastical 
Commissioners {h). Nor may any orders relating to any ecclesias* 
tical patronage be made under that Act without the consent of the 
Ecclesiastical Commissioners (t). 


280. Where by the instrument establishing a charity the bene¬ 
ficiaries are required to possess certain qualifications, as, for 
example, to be parishioners of a certain parish (k), or to have been 
pupils for a number of years at a certain school (I), or where 
preference's to be given cateris parihm to freemen of a certain 
town im), the conditions imposed the instrument must be com¬ 
plied with. But the parties exercising the right of nomination 
need not take into consideration the motive.- with which the 
proposed beneficiaries secured the necessary qualifications (n), and 
where compliance with certain religions forms is annexed as a con¬ 
dition to a charitable gift no farther religious test can properly 
be required (o). , 


i t) A,-0. ▼. JSwftmr Almshouae {ChafUaim tir.) (1863), 22 L. J. (OH.) 846. 
c) V. Rigby (1732), 3 P. Wms. 146. 

(A A.-Q. V. Chriat Church {Dean and Oanona) (1821), Jao. 474, 486; and see 
A.-Q. y. Sadt (1760), 1 Yea. Sen. 413. 

(e) 18 & 19 Viet. 0 . 120; A.-O. r.^Drajura' Co. (1868), 27 J, (OH.) 642. 
See alee Metropolie Management Act, 1866 (19 & 20 Yiet. o. 112), ee. 1,3. 

(/) Carter ▼. Ort^ey (1867), 26 L. J. (OH.) 246, 0. A. See alno Hhaw v. 
Thompaon (1876), 3 Ch. D. 233; and compare Re ffayla (1862), 31L. J. (OH.) 612, 
wheire the right of appointing new tnikeee was vestra in “the parubioneni 
Mkd inhaMhuite in vee^ aMeniblied,’^and Ihe right was held to pace to the 
new Tortry. 
ia) 21 A 22 Yict. o. 71. 

(A) Ibid., a 2; and see title EocxJBSIASTIOiaz. Law. 

(0 Ibid. 

E rnimimgtm v. WUam (1876), 1 Ch. B. 160, C. A* 

JU BtofTwa Dniveraiiy Oift (186^, 30 It. J. (CH.) 193. 

) JU Nettlde Cherniy (1872), 41 It. if. (cm.) 694 (electiott t» adbolanhip). 

») IStkeriiutm v. WRaon, atupr^ where Cm otoxios^ bcnefidery had become 
a wriah^er temporarily to ol^n the Mquizea qualificetioa. 

^ T C£mt (1867), 26 L. J. (<«,) 088. 
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281. A nomination which fails to comply with the directions of 
the instrument establishing the charity may be set aside (p), but 
not where it is made bond fide under a mistaken oonstmction of a 
scheme (g). The court has no jurisdiction, on setting aside an 
improper nomination, to nominate proper beneficiaries, where by the 
constitution of the charity the nomination rests with the trustees (r). 

An application to the court by a candidate for a scholarship to 
set aside an alleged improper election requires the consent of the 
Board of Education (s). 

Where the objects of a charity have been nominated for many 
years by the wrong persons, the court will not compel them to 
account for the payments made (t). 

282. Subscribers to a charity who are entitled to votes in pro* 
portion to the amount of their subscriptions may vote for any 
candidate they please. There is nothing illegal in a bargain between 
two subscribers by which the candidate of the one is to get the 
votes of both at a certain election in consideration of the candidate 
of the other having similar treatment at another election, and such 
a contract is enforceable at law (ti). 


Sbot. 6. — Tniatees. 


Sub-Sect. 1. —Initial Absence or Failure of Trustees 

283. The appointment of the first trustees of charity rests with 
the donor (x ); but a charitable gift is not defeated by the failure of 
the donor to provide for carrying into effect his charitable object. 
Where money is given to charity generally and indefinitely without 
trustees or objects selected, the King, as parent patrue, is the constitu¬ 
tional trustee, and disposes of the fund under the sign manual (a). So, 
too, where there is a devise for such charity as the testator has by 
writing appointed, and no such writing is to be found, the King will 
appoint (/>). Where the donor intends to create a trust, but appoints 
no trustee, the court disposes of the fund by means of a scheme (c). 

284. A gift will not fail by reason of the death of the trustee {d) or 
other person nominated by the testator to assist the trustees in the 


(p) Jie Nettle's Charity (1872), 41 L. J. (CH.) 694. 

(y) Be Stork's University Gift (I860), 30 L. J. (cu.) 193, 199. 
(r) Ibid., at p. 198. 



(0 A.-O. V. Bighy (1782), 8 P. Wins. 148. 

(«) JiiMon V. Ifaddan (1873), 43 L. J. (q. B.) 35. 

(»j See t>. 126, atUe. For a cose of Rmbifniity in the terma of a will appointinir 
tnwteee of a charity, see Be Lavers (1908), Times (November 7. 1908)rwhej» a 


—-- —— —w 1-m— ’ uemir in xacs 

vostetf m the Cfhurch PatronBge.Tru8tee8, the court held that the testatw intended 
to appoint the latter body. 

(o) ^rtdpe V. Thad^l (1802), 7 Vee. 36. 83, 86; Cory v. Abbot (1802), 7 

(1805), 10 Vee. 521, 641; OmmaiMuy t. 
JhUehsr (1823), Tom. 4t fi. 271. See also p. 287, post, 
m A..&, T. Syder/m (imi 1 Vem. 224. 

leP ' 7' ^**'*^» ^ (18*3), 3 Hmb, 196, 

197* Bee aiap p. 295, poi^ 

(4) v. ThadmtJlt tmpra, at p. 80; A.~G, ▼. Gtadstono (1842^ 
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exeeation of the trust («) in the testator’s lifetime, or the closing of 
an institution, to the trustees of which a gift is made, before the gift 
takes effect (/). 

Nor does the disclaimer of the trustee invalidate the gift (g ), except 
where the gift is to a charitable institution for its general purposes (h), 
or for a foreign charity over which the court has no jurisdiction (t). 

The charitable purpose will be carried into effect where a testator 
leaves a fund to such charitable uses as his executor shall appoint, 
and the executor renounces probate (k), or the testator revokes the 
appointment of the executor and appoints no one in his place (Q. 

A charitable trust will not fail by reason of the incapacity of a 
trustee. So the gift of realty {m) or personalt]r^n) to a corporation will 
not fail by reason of the corporation being incapable of holding it. 

Suk-Skot. 2.— SubmjiK^nt Failure of Truefeea. 

285. Except where the discretion of the trustee is of the essence 
of the trust (u), the failure of the trust machinery set up by the 
donor will not invalidate a charitable gift. 

The negligence or default of a trustee is not sufficient to nullify 
a charitable purpose (p), whether there is or is not a gift over (q), 
unless the testator expressly makes the gift over depend upon the 
conduct of the trustee (r). Similarly, a charitable gift does not fail 
owing to the neglect (s) or death (t) of the persons charged with 
the duty of apportioning it among specified charities. In such 
circumstances the specified objects take equally (ni¬ 


ls Sim. 7; fraltA v. Gladstotie (1843), 1 Ph. 2»0; Jle M‘Aui^e, [1895] P. 290 ; 
Be LcUor (l901), 85 L. T. 643. 

(e) A.-G. V. Hickman (1732), 2 Eq, Oas. Abr. 193, pi. 14. 

(/) Marsh v. A.-G. (I860), 2 Johu. & U. 61, wherotae gilt was to the treasurer 
aud president of a certain school, the income to be applied for certain educational 
purposes, but there was no provision that the educatioiiat purposes were to bo 
carried out at the named school; see also Hayter v. Trego (1830), 6 Eiiss. 113, 
and cases cited p. 156, ante, of gifts to institutions whidh have dissolved. 

{g) Bardayy. Masledyue {\\ih6), 4 Jar. (jt. s.) 1294 (disclaimer by individual 
trustee); Denyer v. Hruce (1829), Taml. 32 (disclaimer by trustees of a charity, 
and by goveraors of Christ’s JJospital, and by Oxford University): Befoe v. 
A.-G. (1843), 8 Hai’e, 191 (disclaimer by charitable socJetv); A,-G. v. Andreui 
(1798), 3 Ves. 633 (disclaimer by college); and compare hul£e Trustees v. liuie 
{Meerquees) (1905), 7 P. (Ot. of Sess.) 49, where the gift was conditional, and, on 
the trustee being unable to fulfil the condition, lajis^; and see pp. ViOd Beq.,jiosL 
Ih) Be Slevin, Slevin v. Hepburn, [1891] 2 Ch. 236. 242, C. A. 

(t) New V. Bona/ur (1867), L. H. 4 Eq. 633 ; and sue A.-tf. v. Hturge (1834), 19 
Boar. 597. 

(*) A..Q. V. Fletcher (1836). 6 L. J. (CH.) 73. 

(/) White V. WhiU (1778), 1 Bro. C. C. 12. 

(m) A.-G. V. BtenHoood School {Master) (1833), 1 lily. A £. 376, .360. See also 
Smdey v. Oloekmakers' Co. (1780), 1 Bro.jO. C. 81; A.’-O. v. Flood (1816), Hayes 
& Jo., Appendix, p. xxi.; Ineorporated Society v. ff»diard«(1841), 1 l)r. & 'War. 
258, 831, 332; Grammar v. HcMum (1767), Amb. 643. 

(») Tvfndl V. CvratnUe (1838), 7 Ad. & El. 798. 

(o) Beeve v. A .-G., supra; and see Be Smith, Kattidc v. Smith, [1004] 1 Ch. 130, 
144. 

p) A.-O. V. liouUbee (1794), 2 Ves. 880, 889, 390. 

' Be Upton Warrm (1833), 1 My. A K 410. 

Chrises Hospital r, Grainger (1849), 1 Mae. A G. 460, 468. 

V. A.-0, (1735), 4 Vm. Abr. 485, pi. 16 : A.~G. v. Downing (A«</y) 
(1707}, 'wifin. 24. 

Skdyaibwry y* Denton (1857), S £. A J. 529. 
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Shot. 6.<— BttZes applicable to the Creation of CkaritMe Trmt$, 

Sob-Skot. 1 — Gi/tt auhjeet to CondiUtnu, and Conditiom creating TrumU. 

286. A charitable gift may be made subject to conditions |n*ece- 
dent, as that the institution which is to benefit shall perform some 
act(o), or that if the trust is declared unlawful it shall revert (io), or 
that the gift shall take effect only if the testator’s estate be sufficient 
for the intended object (x), or amount to a certain sum (y). The 
gift fails if the condition precedent is impossible (a), or is not 
satisfied (h). 

287. Charitable gifts may also be made subject to conditions 
subsequent, t.€., that after the gift vests some act has to be per- 
formed (c), or some act is not to be done (d). But a mere intention 
to make tlie enjoyment of a gift conditional is inoperative if not 
carried out (e). Conditions subsequent include (1) common law con¬ 
ditions (/), a breach of which involves forfeiture to the grantor or 
his representatives (y), (2) conditions enforceable in equity (h), and 
(It) conditions followed by executory limitations or gifts over(i). 


(v) JS,g„ thut a college should found certain scholarships (A.-G. v, Andrew 
(1798), !i Yea. 633), or that a written undertaking be given to pitint the iroi^- 
work of a tomb {ituohe v. MGJemutU, [1901] 1 I. B. 394). See (Vwrruy. MM 
(1836), 1 My. & Or. 123, 131, 132 ; O/utinberlin/ne v, Brackett (1872), 8 Ob. App. 
206, 211; he Bwain^ Mmuktath v. Uande, [190o] 1 Cb. 669, C. A.; He Emson 
(190.’»). 74 L. J. (on.) 666. 

(w) l)e Thetninitum v. J)e Bonneval (1828), 6 Busa 288, 

Cherry v. Midi, supra. 

[jf) Thomae v. Jtlomll (1874), L. B. 18 Eq. 198; and see Be Swain, Monckttm v, 
JJafule, Buprti, 


(а) Be Einamt, m^a (condition that the executors should become members of 
the eburity, which bad no members). 

(б) Ite Tlwnvmhm v. De Bmnenal, supraj A.-O. v. Craven (1856), 21 Beav. 
392: Cherry v. Matt, eupra; Clmtdwrlayne v. BradeeU, supra ; Be Etnaun, aupru; 
Bude*s Trustees v. BuU) (Man^uess) (1906), 7 F. (Cb. of Sess.) 49, where a testator 
directed his trustees to build two churcbes and convey them when built to 
certain bishops upon conditions which the bishops were unable to accept, and 
the gift acoomugly lapsed. 

(c) A.’O. V. Chrises ELoepUed (1790), 3 Bro. C. 0. 166 (ohildreu from particular 
parish to be maintained; Be Tyler, [1891] 3 Oh. 262 (keeping a tomb in repair); 
He Cmington (1860), 8 W. B. 444 (inoiimlent of particufar church to be main- 
tnined and ^cial services to beheld); Be Bohinsan, Wrighty. Tuytoeti,[1892] 
1 Cb. 96; affirmed [1897] 1 Ch. 85, C. A. (black gown to be worn in pulpit); 
Be Parker's Charity (186^, 32 Beav. 6d4^(nnmvor8nry sermon). 

(</) Milbank v. Lambert (1660), 28 Beav. 206 (vicar not to collect tithes). 

(e) Yates V, Univmyity College, London (1875), L. B. 7 H. L. 488, where the 
testator omitted to make rules oomplianoe with which was required by the gift; 
Ikeih Wala Unioereity CMege v. Taylor, [1W8] P. 140, v^ere the oond^n 
intended .to be attaohra to the gift wa^ contained in a memorandum ex cl ud ed 
from probate as not being sufficiently referred to in the will for idewtifinniai'm, 
(/) Be HgUis' HoepiMlf^rMtee»)and Hague, [1899] 2 Gh. 640. But see Be Opton 
Warren (1833), 1 My. dk K. 41i), vmere, in spite of a limitation over, the ooiut 
applied me fipt gin cy^prea. 
to) 8hep.Tou<£. 117,119,120; Oo. litt. 201 a. 

m 8ee the oasew cited post, where words of oonditimi crestte a troML 

and also the eases whexe tdieiities aooepting nroperfy aabjeot to ewdij^nc were 
held bojind to perform thssnCdl.-fi'l v. Attdrew (179^), 3 Vee. 633, M6; % 

CSoMW Gallege (IftST), SJCeea, 160, 163; Be Biehard»m*» iFlti(1837b 67 L. X, 17: 
andjp 869,j»«rt). ^ * 

7. praksger <18491 I Mao. & O. 480; Mt Cmin^ 

(18i»|8llp2.444; 

■ .r'hl : 
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11 fhe eonditioa is illegal (Jfc), or mTolves a breach of trust; (b* or 
is repugnant to ^e gift (m), the charity takes the gift dischi^^ 
fr^ the condition; and where there is a gift over, that uso 
fails (n). Similarly, where there is a bequest to a legatee with an 
illegal condition attached in favour of a charity, the legatee takes 
the property free from the condition (o). 

As a rule donees who accept conditional gifts are entitled to have 
the property vested in them (p). But where the condition is a 
continuing condition to be performed from time to time, and there 
are no special trusts to hold the fund, it may be retained in court, 
and the income paid so long as the conditions are performed (q). 

288. Where a gift subject to a condition is accepted, the con¬ 
dition must be fulfilled whether the subject-matter of the gift is 
adequate for the purpose or not (r). But charity trustees are not 
bound to accept property subject to a special trust or condition («). 

The subsequent abandonment of the benefit of a gift to which 
a condition is attached does not relieve the party who accepted it 
from the burden of fulfilling the condition (t). 

289. Where the whole of the property is devoted to purposes which 
exclude all beneficial interest of the donee, a trust is created, though 
the words used are primarily words of condition (n). So also where 
property is given upon condition that a fixed and definite sum, which 
does not exhaust the entire revenue, shall be applied in a specified 
charitable way (w). 

Where property is given on condition that an indefinite sum shall 
be expended for a certain purpose, it is a gift upon condition, and 
not a trust, and the donee is entitled to the beneficial interest in the 


(A) Be Amm, Carrier v. Price, [1891], 3 Oh. 159, 167 (contrary to the 
Mortmain Acts). 

m Be Tyler, [1891] 8 Ch. 252, 254. 

Lydiatt v. Poach (17(K>X 2 Vem. 410 j Waisem v. Hieuworih Hwpital 
(1707), 2 Vem. 596 (coumtion that rent of property given to charity should 
never be raised); v. Catherine Hall [1820), Jao, 881, 395; A,-C. v. 

Oreenhill (1863), 33 Beav. 193 (conditions restricting alienation). 

In) See Tatee v. Vmvereity Collie, London (1876^ L. B. 7 li. L. 438. 

(o) Doe V. Wrighte (1819), 2 B. * Aid. 710; Paw v. Hud. (1821), 6 Modd. 82; 
Hereidman v. A..-0, (1834), 3 My. A K. 485 (gifts of land on condition that pni-t 
should be assigned to (diaritable uses void under the old mortmain law). 

(») A.-C> V. Christ'$ Hospital (1790), 3 Bro. C. C. 165; Re Biehanlam's Will 
(1887), 67 L. T. 17. 

(j^ BeBobinstm, Wright v. Tttgwdl, [1892] 1 Ch.95 ; afHi-med [1897] 1 Ch. 86, 

(r) A.-O. V. Chriid's HospUol, supra; A.-GF. v. Andreis (1798), 3 Ves. 646; 
A,-H, v. Cains College (1^7), 6 L. J. (oh.) 282; Jack v. Burnett (1846), 12 01. A 
812, 828, H. L.; A.-4?. v. Warn Chandlers' Co. (1873), L. B. 6 H. L. 1. 19; 
Be Biehardson's Will, supra; and see A*Q, v. Merchant Venturers' Society (1842), 
11 L. J. (OH.) 855. 

(■») At^O. V. Andreia, supra; A.-47i v. Ceiim College, supra. 

M V. Chrises Hom^{l6ai)i. 2 L. J. (OB.) (o, 8.) 186. 

(tO. A.-<7. V. ira« Chandlerd Oo._,smpra (**ior this intent and jmmNW snd 
taco this condition**); Herdumt Oa. t. A.-O. (1871),.d'€^ Anp. 612 

to^tfais intent and upon this Wright v. Wi^lns{lBiH^ i Jur. 

W. #.) 441. nJea Qsadman v, Sidtd^ Oarparation (1882); 7 jfam; Cos. 6;W, 
dtt Jndosure Act Oh. 1>. 528, A./ Ihike on 

Charitobto Uses, ad; Mgman, 128. ^ 1 ; ^ 

A.«U. V. &. (184S). 8 BBaf; d28. See slshrMt Miehardsm (1887). 

ji (OH.V'7iB^ .w]wM a conditMm to s^msbrnca .4^ toaintaia Ufeboata 
L to a togtoffto A tiuoitoUe somty wto 
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property (^). So also where the gift is on condition that the donoei 
perform certain duties (y), or that a minister should preach in a 
black gown (ji). 

290. A perpetual condition, not being a trust, is valid (a). 

An assurance of land to a charity, if a bond ^ sale, but not 
if a gift, may be made revocable ( 6 ). There is apparently no 
objection to trusts of personalty in favour of a charity being made 
revocable (c). 

Sub-Sect. 2 ,—Limited Oifts. 

291. The interest ot the charity may bo made to terminate 
automatically on the happening of a particular event (tl), or the 
interest of the charity may be made to depend on the continuance 
of a particular state of circumstances (e). 

Again, the gift to charity may be a springing use, that is, the 
gift is not to take effect until a particular event occurs (/). 

The nndisposed-of interest in those cases belongs not to the 
charity, but to the donor, and passes under his will, or if he dies 
intestate devolves as part of his estate ( 9 ). 


Gonditinn 
with gift over 
on breach 
atrietly 
enforced. 


Sub-Sect. 3 .—Oifis wer. 

292. Tlio rule of equity, under which a forfeiture on breach of 
condition is relieved against (A), does not apply where there is a 
gift ovor on such breach (i). Thus, where property is given upon 
certain charitable trusts, w'ith a proviso that in certain events it is 
to be transferred and held upon other charitable trusts, the property 
will pass upon the happening of the particular event (. 7 ), notwith¬ 
standing the general rule that a charitable purpose is not defeated 


(*) Jack V. Jlurneft (1846). 12 Cl. & Fin. 812, II. L. (a {jiffc to a collegB on 
condition that throe bursars should be maintained); Jte Tyler, [1801] 3 Gh. 262 
(condition that a tomb should bo kept in repair). 

(y) A.-G. V. Christ's Hospital (1H30), 1 Buss. & M. 626; A.-O. v. Cordtvainers' 
Co. (l833), 3 My. & K. 634, per jjEACn, M.B., at p. 643: The imposition of a 

1 )ennlty tor non-porfonnanco of the condition imidies a benefit, if the condition 
>e performed, and i« inconsistent with any other intention, than that the 
testator meant to give a beneficial interest to the Company upon the terms of 
complying with the directions contained in hia will.” 

(*) lie Robinson, [1807] 1 Ch. 85, C. A. 

(o) Re Tyler, [1891] 3 Ch. 262. 

\h) Re Ped's {Sir Robert) Schotd at Tamicorth (ISOS), 3 Cli. App. 643. 

M Mortmain and Charitable Uses Act^ 1888 (61 & 62 Viet. o. 42), s. 4 (3); 
and p. 128, ante. 

(d) Lfom Corporation v. Bengal {Advocate-OeneraJ) (1875), 1 App. Cas. 91 
(legacy for redemption of prisoners, if none to fall into residue); ile Randell 
(1888), 36 Oh. D. 213, 218 {^if payment was demanded for seats in a dhuroh). 
^ also eases of nfts over, «s/ra. * 

(e) Jfe JJarishiU Endoamsfit (1861), 30 Beav. 130 (so long as servioes were 
eoudttcied in a pai^culnr way); r. JUoHand (1832), You. 662 (preaching 

of particular doctrines); .A.-Qy v. /Ve(1738), 1 Atk. 436 (so long asnschou 
oontinued to lie endowed). 

(/) A..O. V. Oravm (i&arl) (1866), 21 Beav. 392,400. 

(a) A.‘0. v. Pyh, supra ; Re Ramdell, eupra; Re Blunte Truste, Wigan v. 
CImc6,J10O4] 2 (&. 767. 

(h) Cage v. Btuml (188g}. 2 Vent. 362; SdUinrake v. Xisisr (1826), 1 Buss. 
6QP« 608. See title Wxu«. 

fiimpson T. VicMe (1807), 14 Ves. 341. 

Chritti Hosp&al v. Chtaingei- I Hm. d; Q. 460: Ofebard Bfntt 

•> (TViHtesi}, [1878] W. N. 211. 


W. 60 I 
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by the neglect of the trustee or the failure or absence of tfust 
machinery {k). 

On the oUier hand, where the gift over to another charity is to be 
considered not as authorising the neglect of the i>rior trustj but as a 
collateral remedy to secure the testator's charitable intention as 
expressed in the prior gift, neglect on the partof the trustees to obsei-ve 
a condition (1) or perform a &U8t(m) does not occasion a forfeiture. 

The onus of proof that a forfeiture has taken place is on tho 
party alleging it(n). The court construes forfeiture clauses 
strictly (o). A forfeiture is not occasioned by the compulsory pur¬ 
chase of the property under statutory powers (p). 

293. Gifts over in case the previous charitable gifts should be 
void, as contrary to public policy or superstitious, have been 
supported (^); but a gift over in the event of a legacy to a cliarity 
not being laid out in a particular way within a definite period may 
in certain circumstances be repugnant and void (r). 

A prior estate is not extended by the invalidity or failure of a 
gift over («). 

The Statute of Limitations is not applicable in the case of pro- 
l)erty held by trustees in trust for one or other of rival claimants (0, 
but lapse of time may operate to bar the right of a person claiming 
the benefit of a gift over (u). 

Where there was a gift over in certain events from one charity 


(k) Brown v. lligya (IU0!i), 8 Ves. 661, 674. A« to tlie possibility of a gift 
over taking effect in pai-t, see Re Barnett (1908), Timen (July lo, 1008). 

(i) A.-O. V. Chriafe HmjtUal (1830), 1 liuss. & M. 626. 

(»i) Re Upton Warren (1833), 1 My. & K. 410; Re Riehardaon^t Will (1887), 68 
L. T. 46. 

(») Re HartehUl End^owment (1861), SOBeav. 130; and see Re (Itmivgtm (1860), 
8 W. R. 444. In both of these cases the qumtion wus whether a condition roquii ing 
the nerfonnanoe of the Church of England service had been sutisiiofl. 

(o) Re Beard’a Trusts, Butlin v. Harrit, [1904] 1 Oh. 270, where a gift over 
on a school becoming subject to a school board woe b(‘i not to take effect on 
the school coming under the control of a county council, and no forfoituro took 

{ dace; and see Me Btunt'e Truete, Wigan y. Clineh, [1904] 2 Ch. 767, where a 
oi-feiture was held to have taken place, inasmuch os there was a bequest of an 
annuity for the support of national schools with a gift over if funds nneesHury for 
carrving on the sonoola should be raised under powers of any Act of I’arliameiit 
( p) He Orchard Strett BehooU {Tnuteee), [1878] W. N. 211, 

\q) De Thmminet v. De Bmneval (1828), 5 Buss. 288 (gift over *' if the 
previous trusts or any ot them should be adjudged to be void or inoajmblo (»f 
oeing performed ”); Btbley Perrg {IS02), 7 Ves. 622; Carter v. ffreev* (1857), 
3K, A J. 691: uWren v. Bwdo/f 71858), 4 K, & J. 619, varied on appoal mb 
fum. Sail V. Warren (1861), 9 U. L. Cas. 420, where the majority ot the 
judges held that the prior limitation, though iu fact void under the Charitable 
Uses Act, 1735 (9 2, o. 36), failed owing to the breach of the conditimi 

speeiKed in the wilL Compare, on the other hand, A.~0. v. Tj/ndatt (1764), 2 
Eden, 207. As to persons entitled on*failure of superstitious gifts, see West v. 
ShvMewerih (1836), 2 My. ft K. 684 (next of kin if gift of personalty) ; Croft 
V, EvtUe (160^ Ifoore (k. b.), 784 (hmr-at-law if gift m milty). 

(r) JEgBettm (1901), 17 T. L. K. 996. It may be doubted whotber this pro- 
pomnetO^Wuuld oe true in all oases. The court, however^ in Re SetdeV, mpra, 
wuiorM condition by ordering JMl^ent of the legacy m instalments as tho 
worlc denred ^the teetator promnsd. 

(s) JfoMuoa ▼. Wooi (1858), 27 L. J. (on.) 726, following Doe A BlemJUdd v. 
%fs (1848), 6 0. B. 713, Ex. Ch. ^ 

(() Okritte BeMUei ▼. Qtemger (1848), 1 Mac. ft 0..485{ see Trustee Act| 
I8W 0^1 ft 88 Ck 69), s. 8. 

Be Orehord Street Behede (Truite«h e^pra. 
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to another^ and the traste of the prior ch^ity were rexnodell^ by 
Aot of Parliament, compensation was paid to tiie second charity in 
respect of ^eir loss (w). 

Where there is a bequest to an institution upon cwtain trusts, and 
a gift over in case the institution refuses the bequest, or accepts it 
and refuses to carry out the conditious attached, the gift over dMS 
not take effect if the bequest is accepted merely because the prior 
gift is declared by the court to be non-charitable (a;). 


SuB'Seot. 4 .—RvJe ttgaintt PerpetuiHe$. 

294. A perpetual trust )8 invariably void tmless it is also chari¬ 
table (a). Thus, perpetual trusts for non-charitable institutions (b) oi 
non-charitable objects (c) are void. But a legacy to a perpetual non- 
charitable institution is valid if, when paid, it will not become 
subject to any trust preventing the members for the time being of 
the institution from spending it as they please (d). On the other 
hand, a gift of income for an unlimited period to a non-cbaritable 
association, where there is no intention, express or imphed, that the 
donee is to take the corpus, is void as a perpetuity {e). 

A charity cannot be a trustee for a perpetual non-charitable pur¬ 
pose (/}; and if the terms of a gift require a portion of the fund to be 
applied for a non-charitable purpose for ever, the gift will, at any 
rate to the extent of the sum required, be void as a perpetuity ( 17 ). 

295. Where, however, a charitable trust has once come into 
operation, the rule against perpetuities is not applicable (/i), and 
therefore a charitable trust may be made to last for any period, 
whether perpetual, indefinite, or limited (t). 


(w) Navnl Kuiehtd of Windsor (Dissolution) Act, 1892 (55 A 56 Tict. c. 34). 
(») Jte Harnett (1908), ZVtom (July 10, 190^. 

’«j Thomtm v. Shakeepmr (1860), 1 De O. F. & G. 399; Came v. Loa^ (1860), 2 
o G. F. ‘ 


V. Shakeepear (1860), 1 De G. F. ( 

75j Richard y. Romm (1862), 31 Beay. 244; Re DtMon (1878), 


Thomson 
De G. F. ftJ. 

4 £x. D. 54; ife St. Stephent Coleman Street (1888), 39 Ch. D. 492,' 503; 
Re Namvich 7'own Close Estate C/toriZy (1889), 40 Ch. D. 298, 307 ; Income Teas 
Commissiintcrs v. Pemsel, (^139^ A. 0. 531, 681. Aa to the rule against 
perpetuities generally, see title Ferpetuities. 

(6) Thomaon y. Shakespear, supra ; Came v. Long, etipra ; Re Dutton, supra ; Jte 
Clark (1875), 1 Ch. D. 497 (gift to non-oharitable friendly sodoty); Yeap Cheah 
Neo V. Ong Cheng Neo (1876), L. R. 6 P. C. 881 (gift for peroetual lamily ourying 
gi-ound); Hoars v. Iloare (1886), 56 L. T. 147; jje Amos, Carrier v. iVioe, [1891] 
8 Cl). 159,164 (trade union); Re Gassiot (1901), 70 L. J. (OB.) 242 (gift for Iwnefit 
of class of persons without refeitmce to poverty); Re Swain, [1908] W. K. 209 
(gift, of income only, for library). • 

(c) E.g., the repair ot a tomo not fanning part of the fabric of a eburdi 
(Gmissnf^v. JTaUum (1767), Amb. 643; Doe v. Pitcher (1815), 3 M, A S. 407; 
Xlojsf y. Llopd (1852), 2 Sim. (N.«.) 265; Rickard v. Robson (1862), 31 Beav. 244; 
FooAer v. Fo/vder (1864), 33 Bear. 616; Hoarsy. Osborns (1866), Ju B. 1 Eq, 586; 
Tader. Jfanuffoa,£1901] 11. B. 383) ; but see Be rar(fbe,J[i906] 2 Ch. 184, 
a gift for the repair of tombstonee for a particular class 01 Demons waaheM veM. 
Id) 43iiriberfl90132Ch.no, 114. 
e) Be Swain, supro. 

(/) Be Tgler, [1891] S Ch. 252. 258; see also Be Freeman, [1909] 1 db 729, 
C. A. Astotraatsiorrepabrmgtombs. seep, lia.onfe. r. 

U) Re Tjfler, supra, 

0*7^). 8 Ch. Byp, 206, 211-; y, We&tgs 
(I87n L. B. 20 £q. 488,491: Gecdman v. Saltads atrponsiton{mai\l^ Em. (3m 
633, 660, 651; Income Tern Commesesonen y. Pemd, siHira,.at pp. 681|662, 

r i ^ 

|[1899yv2 CB/4i91,494, ' , . - 
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290. Nor has the rnle against perpetuities say application to a gift 
over in a «»rtain event of property from charity A to charity 33 (/)» Itelw 
even where the event is the non-repair by charily A of ihe testator’s aM®6aWe 
tomb (ifc). But ^lis principle does not extend to cases where (1) an - *1 

immediate gift in favour of private individuals is followed by an 
executory gift in favour of Parity, or (2) an immediate gift in 
favour of charity is followed by an executory gift in favour of —- 

g rivate individuals (Q. Where there is a gift over to residue on Applioftti^ 
u'lure of a charitable trust, it is unnecessary to consider whether the thw L* 
gift over is void as a perpetuity, as the fund in any case falls into uvw. 
residue by operation of law (m). 

297. A charitable trust which may, hut need not, take elTect within 'Trust which 
the time allowed by the rule against perpetuities is void (n) unless ”*^7 bo too 
the prior limitation is also charitable (o); and a future gift which 
is subject to a condition precedent which need not be fulfilled within 
that period fails (p). Bo also a trust for the benefit of a charity is 
void if limited to take effect after an indefinite failure of issue {q), or 
u(>on alienation (r). 

But the fact that the particular application of a charitable gift Postpone- 
is indefinitely postponed does not render the gift void where the 
gift, as distinguished from the application of it, is immediate (a). ouiy*o( gift. 

298. An option in a lease to a corporation for more than twenty- Option tu 
one years for public purposes enabling the corporation at any time P“™baoo. 
during the term to purchase the land at a certain price is void as a 
perpetuity, notwithstanding that the option was given fur charitable 
purposes (b). 

A provision in a conveyance of land upon charitable trust that Revertw. 
leases shall be granted to the descendants of the donor for ever (c), 
or that, if at any time thereafter the premises conveyed should be 
used for purposes other than those specified in the conveyance, the 


(j) Chrit^t IloBptial v. Gtatnyer (1849), 1 Mac. &0. *oO; iJu Tyler, [1801] 
8 Ob. 282. 

(*) /wrf- 

u) Re Btncen, Lloyd Fhittim v. Datne, [1893] 2 (2h. 491,494; Re Barnett (1908), 
Timee (July 10, 190(0 *• see Chanueriavne v. Brockett (1872), 8 Cb. App. 
206, 211 ; Worthing Corjmrattouy, Heather, [1906] 2 Ch, <567. 

(*») Ac Rlunt’e Trusts, Wigan v. Chrtch, [1904] 2 Cli. 767. 

(«) dhftmberlayne v. JUroikett, eujira; Re iUiherte (1881), 19 Cb. D. 620; Re 
TFaIuc (1886), M Cb. D. 449, 463; Re Bowen, Lloyd Fhilhps v. J)uv%e, supra; Be 
Swain, ilondcUm ▼. Hatuls, [1906] 1 Ch, 669, G. A. 

(u) Sticttty for ihe FropayaWm of tlte (impel v. A.-G. (1826), 8 Ruhs. 142; 
Ohrsst's Hospital v. Gtatayer (1849), 1 Mac. & G. 480; He Tyler, [1801] 2 <Jb. 
32(1. 

f») Chamherlayne v. Brockett, supra; Re White, supra; Re Rtratheihn and 
Ikmpbtil ILot^ AU V. Btriuhedea ami (^mphtU (Lord), [1891] 3 CTi. 266 ; 
fFortlUnaOot poratum v. Heather, supra. * , /« 

CharitaUs Donations and Bequests Commssvmers ▼. Ds f/ftfforu [ uarofuss) 
(IMl), I Dr. A War. 246; Ms Jenson (1866), L. E. 2 Eq. 716, 720; and ■«« 
& BOerts (1881), 19 Cb. D. 6W. 

(r) Pewlarew* icto. ▼. Chrises Hempittd (Governor#) (168.3), 1 Verm 161. 

(aj phambeHfipne v. Aroc*e«, ifc fi^d# (1898), 79 L. J. 261; 

«.y. /or NZ^and,lim^ A. d 178,186; and aee Hdiw^ v. 

• De G. M. A 0. 74 1 Thomson t. Shakespsetr (1860), 1 Do Q. A J. 869, 407. 

IfortAtiig Cb»J»wf*on V. Aiolfcor, #0^ 


(«) Bsps 


r, QUnuester Corporation (186^, 7 Do G, A G. 647; A.‘0, V* 
868),883BeaT.193. 
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lands should revert to the right heirs of the part^ conveying is 
also void as infringing the rule against perpetuities. 

299. XJndisposed-of interests do not come within the rule against 
perpetuities. Thus, where a sum of money is given to a charity so 
long as it shall continue endowed, it is only given quouaqtie, and 
when it ceases, if it is a gift of real estate, it descends to the heir, 
and if personalty it falls into residue (c). Moreover, if an undis- 
posed-of interest would by operation of law fall into residue, an 
express direction that it should do so does not bring the case 
within the rule against perpetuities (/). 

300. The statutory restriction on accumulations (fi) is applicable 
to charitable funds which are directed to be accumulated beyond the 
time permitted by the statute (A); and if an accumulation is directed 
of a fund the capital and income whereof are given absolutely to a 
cliarity, the charity is entitled to stop the accumulation and demand 
iminediato payment of the fund (t). 

Suij-Skct. 6 .—Surplua Income. 

301. Where at the date of the bequest the property given is 
more than suiricient to satisfy the purposes specified in the will, and 
it also appears that the testator intended to give the whole property 
to (diarity, hut was mistaken only as to the quantum^ the whole is 
aj)plicahlc to increase the charities specified (k). 

Where, however, it appears on the face of a will that the testator 
knew that the value of his estate was or might be more than the 
amount of the specific appropriation, and he has expressed no 
intention of devoting the whole to charity, the surplus does not go 
to cliarity, but beneficially to the donees to whom the property is 
given in trust for the charitable purposes (1). 

302. If property or the whole of the income arising from it(w), 
as, for example, a rent-charge equal to the annual value of the land 


(</) lie Hollis' Hospital (^Trustees) and Hague, [1899] 2 Oh. 640, 553, where the 
«f)nv«'yuu<io was made prior to the Charitable uses Act, 1736 (9 Geo. 2, c. 36). 
Tho ({UostioD cannot arise on a conveyance made after that Act, whi^ provides 
(IIS does the Mortmain and Charitable Uses Act, 1888 (51 & 52 Viet. o. 59), s. 4) 
tiiat tho conveyance must contain no resorvation bf thw character for the l^efit 
of the i^raiitor; see p. 128, ante, 

(e) A.-a. V. Pyh (1738), 1 Ati. 436; Me Manddl (1888), 38 Ch. D. 218; and 
see fro/«A v. Secretary of State for India (1863), 10 H. L. Gw. 367. 

(f) Be Bandell, eupra; Be Blunt'e TrvuU, Wigan v. Clinch, [1904] 2 Ch. 767 ; 
ana see Lgtfue Owporaiion v. Bengal {Advocate-Oeturral) (1876), 1 App. Can. 91. 

(</) Aebuinulatione Act, ISOO (^» & 40 Qeo. 3, c. 98); see title Perfitcitiks. 
ui) Martin v. Marghatn (1844), 14 Sim. 230 ; Be Swain, MotukUm v. Hand*. 
[1905] 1 Oh. 669, 0. A, ’ 

(0 irAcrtoM V. Maetemtan, [1895] A.‘0. 186; Be Travie, Frmt v. Creatorms. 
[1900] 2 Ch. 641, 0. A. 

(i) A.-G. V. iri»icA*Z#«i (Sari) (1791), 3 Bro. 0. 0. 373; A.~0. v. MinehuU 
(1798), 4 Vea. 11 ; Arrwld v. A.’0. (1698), cited 2 Buss. p. 442; and eee np. 194. 
195, t>oet. 
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charged (n), is given to charity, an^eabseqnent increase in the value 
of the property accrues to the charity (o). 

303. Where there is a direction to make specific charitable pay¬ 
ments out of the income it is a question of construction iu each case 
whether tlie intention is to devote the whole property to charity (/>). 

If a testator gives particular sums, not exhausting the entire 
income, for 8})ecifled charitable purposes, and gives the remainder of 
the income for other charitable purposes, a question of construction 
arises whether any increase in the income is divisible %rro raid 
among the specified objects and the objects entitled to the 
residue (q), or whether the whole residue of the augmented income 
passes to the objects entitled to the residue. 

Where the surplus income is directed to be applied iu repairing 
the premises given to the charity, the whole property is held to have 
been devoted to charity (r). 
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304. If there is an express gift of surplus income to the donee Remeinder to 
who is charged with the payments, this may be interpreted in two 
wa^ : (1) as a gift of the residue, whatever it may amount to, in ^' 

which case the residuary donee is entitled to any increased income (.<>); 
or (2) as a gift of an aliquot proportion of the whole, iu which case 
the donee shares rateably with the other donees in any increase {t). 

The question into which of these two classes a gifts falls is a matter 
of construction, to be solved in each particular case by considering 
the instrument of foundation as a whole (o). Such words as “over¬ 
plus," “ surplus," or " residue " do not necessarily indicate that the 
gift is residuary (&). 


(n) Kennington HatHnyt' Almahoiue Duke on Chtu'itable Uses, 71; 

Hmahavo v. Morj^k Corporation JlQ‘29), Duke on (jharitable Dboh, 69 ; Elthnm 
{tnhabiianUyy, Wamun (1634), Duko on Charitable Uses. 67; Sutton CoU/ieM 
Case (1635), Duke on (Writable XJaes, 68. 

(o) Ex parte Jortin {ViQ2), 7 Ves. 340; A.-Q. v. JlrMd ('-irporation 2 

Jao. & •W^Slfi; A.-O. v. Wilem (1834), 3 My. & K. 362. 

(p) A.-O, V. Bristol Oorporatiom, (1820), 2 Jao. & W. 815, 318; Beverley 
Corporation v, A,-0. (1857), 6 H. L. Cas. 310, 333; A.-O. v. Windsor (J)ean and 
Canone) (1860), 8 H. L. Caa. 369, 393, 394, 406. 

(a) A.~a. V. Caiue College (1837), 2 Keen, 150., See A.-O. v. Coojfjera* Co. 
(1812), 19 Vea. 187; A.-G. v. my (1835), 6 L. J. (ca.) 5. 

(r)r Beverley Corporation v. A.-Q., snpra, at p. 324; Merchant Taylors' Co. t. 
A.-Q. (ishj, 6 Ch. App. 512; A.-O. v. Hax Chundlera’ Co. (1873), L. E. 6 

S. li. 1. X.. , 

(•) SoutAMoUon Ctirporation r. A.-O. (1654), 5 li. L. Caa. 1; Beverley Corpora¬ 
tion T. A.-(?., supra, at p. 326. 

(f) A.-O. V. Drapers^ Co. (1841). 4 Beav. 67 ; A.-O. v. Jesus College, Oxford 
(1881), 29 Beav. 163; and see the caaea dted in the preceding note. 

(a) A.-0. V. Windsor {Dean and Canons), supra, at pp. 405, 406. 

(ij Beverly Corporation v. A,-0., ettprd; South MoUon Corporation v. A.-Q., 
eupra, atpp. 25, 26; aee alao aa to the expreaaion "or thereabout,” A.-O. v. 
Trinity Wlege (1866), 24 Beav. 388, 892, .%3. No difficulty aris<>» where the 
inafanunent expxmaly diiecta the aureus income {Be Jordeyne Charity (1833), 1 
My, A K 416; ^uth MoUou OorporaUon v. A.-O., eupra, *t p. 5), or any 
aaoeequent uuneaae {Charitable DoeusUone and Begufsts Conm^eioners v. De 
CUffurd {Baronen) (1841). 1 Dr. ft W«. 345), to be applied for djaritable or otJier 
pnrpoeee <Mr for the benrat of tlie donewi {A.-O. v. GasfOiyne (1832). 2 My. & K. 
84T, where fhe ezeoators*took benefid'^y; A,-Q. v. SkiaMre* Co. (1826), 2 liuea. 
4<ff ; A,-Q. V. Drapers' Co., eupra). 
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An express gift of surplus will be disregarded where to giveefleet 
to it would defeat the intention of the donor (c). 

305. If there is no express gift of surplus moome, but the 
speciho payments exhaust tb $ entire income at the time of the 
gift, any subsequent increase (d) in the income is applicable to 
similar purposes and pHmd facie in similar proportions (s). The 
court, however, may within certain limits vary the proportions (/). 

The above rule is equally applicable whether the donor thought at 
the time that he was disposing of the entire income (^), or there are 
words that might have been interpreted as limiting the extent of 
the benevolent purpose had they stood alone, but such words are 
coupled with other words which show such benevolent purpose to 
operate to the extent of the whole fund, and the effect of the latter 
words will prevail (h). 

306. If at the time of the gift the specific payments do not 
exhaust tho whole income, and there is no express ^if t of the surplus, 
but there is a clear intention, whether express or implied, to attach 
a charitable trust to the whole property, then, however deficient 
may be the appropriation of the whole income, the surplus will 
nevertheless be applicable to charity, for the general charitable 
intention will prevail (i). 

The donees will not be entitled to the surplus or increase unless 
they are themselves a charity O'), or there are other circumstances 


(c) Jte AtiUon't Charity {I8d9), 27 Beav. lid (gift of surplus to six "alios- 
woDien ” wlio would have coased to be aliuswumeu if they received the whole of 
the largely iuoreosed surplus income). 

((/) iii)uihMottottCorjporatiany,A.-Cf.(l864^,6H.L. Cas. 1,32. Thedefioieooy 
in ease of a decrease in the income is apportiouable iu the same way {Thet/ord 
Schiwl Com (1610), 8 Co. Bep. 130 b). 

(«) Ibid, ; Hatim Coldffdd Cate (163d), Duke on Charitable Uses, 68 ; A.-^G. v. 
Townamui (1670), Duke on Charitable Uses, 34 ; Arnold v. A,-Q, (1688), Show. 
Pari. t'as. 22; A.-G. v. Coventry Corporation (1700), 2 Vorn. 307; A.-G. v. Johmon 
(1753), Amb. 190; A.-G. v. llaberdashert* Co. (1792), 4 Bro. 0. C. 103; A.-G.v. 
CtHtpern' Co. (1812), 19 Ves. 187 ; A.-G. v. Bristol Carnation (1820), 2 Jao. & W. 
Slii, 317, 318, 322; Atercere’ a». v. A.-O. (1828), 2 BU. (u. 8.) 165, H, L,; A.-0. 
V. H't/jiou (1834), 3 My. & £. 362; A.-O. v. Brasen Hose Coltege (1834), 2 01. & 
Fin. 295, 328, H. L.; A.-G. v. Barham (1835), 4 L. J. (OH.) 128; A.-G. v. 
('voptrs' Co. (1840), 3 ]^av. 29; A.-O. ▼. Chriers //Ofpital (1841), 4 Beav. 73; 
A.-G. y.Gilbert (1M7), 10 Beav. 517 ; South Molton Corporationy, A.-G.t'aupra ! 


A.-G. 


Beverley Corporation v. 

Chandlers' Co. (1873), L. B. 6 II'. L. 


6 H. L. Caa. 310, 320; A.-G. y. Wuse 

22 . 

(/■) A.-G. y.'Windsor {Bean and Canons) (1860), 8 H. L. Cas. 369, 452 ; A.-O. 
y. Afarf.hai4 (1866), L. B. 3 Eq. 424, 43D. 

(y) A.-G. V. Marthontf supra; and see A.-O. v. Bristol Corporation, supra, 
perfjoWELDW atp. 382. r 

(h) Shelford, lAw of Mortnuun, p. 650 ; A.-Q. y. Painter-staxiurs^ Go. (1788), 
sOox,E(l. Oaa.61,65. ' ' 

(0 Asrmid v. A.-0., supra; A.-G.\. SjHirks {1753), Amb. 261; A.-Q, y. 
Paiidst^sAainsrP Co., tupra; A..G. v. Haberdashenr Co., supra; A.~G, y^ Bristol 
CorjioraHon, supra, at p. 320; A.-G. y. Skinners* Co. 2 Buss. 407.442; 

llercers* Cb. v. A.-O., «*/wWT A.-G.y. BraperP Co. (1840). 2 Beav.dOB; A.^, 9. 
Oiiovsre' Co., mpra; At^G, v. Grocers' Cd. (1843), 6 Beav. 5S^,atp. 50; 8ouA 
AtoUw (kirporation V. Ar-G., mjtra, at p. 82; Beverley Corportdim v. A.4iii^ 
at p. 318; A.-B* V. fFiat&or (Bran atuf CoMONt), supra; Bhi^dutkl' 9 , 
Br^ Corooration (ISlfl t^ladd. 319,352. ' -*^ 7* 

(1856), 24 Beat. 383, SOO; and i8a 4,.Cr* 9 . 
BrisM Corporation, sstfflh at p. 308. i 
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from wbich a eonterai'y intention can be collected (A). It, bowevar, 
in Biich a case there is no (general intention to devote the whole to 
charity, the eurplns income beionM to the parties oharfi'ed wt^ 
making the pajjrments, and not to the charities (Q, notwithstanding 
that such specific payments, by lapse of time or change of oircum* 
stances, have become insufficient to satisfy the purposes for which 
they were originally made (w). For the absence of any disposition 
of the surplus iaprimAfaeie an indication of an intention to benefit 
the donee <n). 

Thu rule has been frequently applied in the case of gifts to cor* 
porations, such as colleges (o), city companies (p), or municipal 
corporations (</), or a dean and canons (r), subject to or charged 
with specific charitable payments which do not exhaust the income, 
but the principle is not confined to gifts to such bodies («). 

307. So, too, the donees are entitled to the surplus where it has 
been charged with the expense of repairs (<), or where they have bound 
themselves by penalties or covenanted to pay fixed sums to charity 
whether the income of the property is sufficient or not (a). 

Donees will not take beneficially where there has been long usage 
to the contrary (/;), or where by the instrument of foundation they 
are given power to regulate the charity (c). 

308. Speaking generally, the increase will belong to the donee, 
first, if the gift be to the donee subject to certain payments to others; 


m 
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|Af) A.'^O. T. Jhapm’ Co. (1840), 2 Bear. 50S._ 


A.-O. V. iJrutal Corporalum (1820), 2 Jao. A W. 294, 315; A.~G. ▼. 
8lkntur$' Co. (1826), 2 Run. 407, 44:1 ^ A.-O. v. Cordumnirt’ Co. (1S33), 3 My. 
& K. 534; A.-O. v. Brazen Note Cddegt (1834), 2 01. A Fm. 295, U. L.; A.-O. 
V. Fithmonger^ Co. (1841), 6 My. A Or. 11; ^4.-0^. v. Orocert' Co, (184:i), 6 Boav. 
526; Jack v. Burnett (1846), 12 Cl. A Fin. 812, H. L.; &»<//« Mdton Oorftoratwn 
V. A.-O. (1854), 6 H. L. Cas. 1, 34; A.-O. t. THnityCdU •> (1858), 24 Boav. 
383; A.-O. r. Windtor {Dean and Oattone) (1860), 8 H. L. Oaa. 369; Merchant 
Taylon' Co. ▼. A.-O. (1871), 6 Oh. App. 512, 510. 

(m) A.-O. V. Gatctngne (1833), 2 Aiy. A K. 647; CharUaUe Donatum and 
Beguetta Commmionert v. Im Clifford (Baronett) (1841), 1 Dr. A War. 245. 

(«) A.-O, V. Trinity College, tupra, atp, 92. ooealeo A.-O. v. tVeae Chatuttert* 
Co. (1878), L. B. 6 H. I*. 19 «« teg. 

(o)nA.-(?. V. Catherine Nall (182(B, Jac. 381 ; A.-O. ▼. Brazen Noee College, 
ewprn; /aeftv. Swnutt, eupra; A.-O, v. Tnutty College, eupra ; A.-O. e. Sidney 
SuM^ C^ege (1869), 4 (}h. App. 722. 

(rt A,-0.r. Cardwainere' Co., etgrra;, A.-O. v. Fiahmongere* Co., eupra; 
A,-0. T. Oroeen* Co., supmy A.-0. v. Waat Chandlera' Co,, tupra, at pp. 9,19. 

(ff) A.-O. V. BrtM Conoration, tupra; South Mdton Orrporatimi v.A.-O., 
tupra, at p. 34 ; Beverley Corporation y. A.-0. (1857), 6H. L. Cas. 310. 

iE A.-0. V. Winiwr {Dean and Cdnona), eupra. 

Mer^ant Tadonf Co. ▼. A.-O., eupea, at p. 519. See A.-O. r. Smythiee 
R Buss. A M. 717,741 (maeter of aa almshouse) ; and comiiare A.-0. ▼. 
hw&ood Schod {Matter) (1^3), 1 ICy. A B. 376; A.-0. v. AthersUme Free 
Si>*i»r(l83*),8My. AK.544. 

(I) A.-&. T. Skitmert' Co., eupmf A^~0* V. Coopert’ Co. (1840), 8 Baav. 
29. 

fi«) Jade T. Bvmdt. mnpra, at p. 82$. See also A.-O. v. BrkUi Corwration, 
atm, at p. 303; atra oompare, on the ether hand, A.-Q. v. MtrehggA rmturere' 
sSdMnm), 8 Sear. 388, ^ ^ 

m. ftwiTs Sekoot (1870), 18 W. B, 448. 

m 
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secondly, if the gift be Upon condition of making tiertain paymeuti 
subject to a forfeiture upon non-performance of the condition \ or, 
thirdly, if the donee might be a loser by the insufficiency of the fund (d). 

In the ease of a gift to a particular body for the benefit of the 
body with a provision that certain members or officials are to 
receive specific annual sums, the body is entitled to the bulk of the 
property with the full increase, and the particular members or 
officers are entitled only to the sums specifically given them (e). So 
where property is given not for purposes of individual benefit, but 
for the performance of duties, any increase of income exceeding 
reasonable remuneration for such performance will be applied to 
other charitable purposes (/). 

But a gift of the income of property to maintain poor scholars, 
( ach having so much a day, is a gift to them of the whole, and 
entitles them to the surplus (g). 

Svb-Skot. 6.— SendUng Truata, 

309. The doctrine of resulting trusts is not applicable where a 
clear intention to devote the property to charity is shown {h) and a 
period is fixed for the continuance of the trust, even though the 
application of the property may be suspended (i), or the objects 
may be uncertain (k) or fail (1). 

Where a charitable corporation becomes extinct, there is no 
reverter, the case being merely one of failure of trust machinery, 
which is never fatal to a charitable trust (m). 

310. Where there is no general charitable intention to be gathered 
from the grant or will dedicating the property to charity, and the 


(d) Jarlt V. liumett (1846), 12 01. & Fin. 812, per Lord Cottenham, at p. 828. 

(e) South MoUon Corporatim v. A.-O. (1864), 8 H. L. Gas. 1, 32, 33; and see 
A.M. V. Briatol Corporation (1820), 2 Jac. & W. 295, 317. So in the case 
of a gift to a oorporation consisting of a master and almsmen, with a direction 
that the almsmen should receive fixed stipends, the almsmen were not allowed 
to shaie rateably with the master in the increased income (A.-G. v. Smythiea 
(1831), 2 Russ. & M. 717, 747, 748; iTe Aahton’a Charity (1859), 27 Beav. 115, 
where the increased income was applied to charity generally). 

(/) Thdford School Coat (1610), 8 Co. Rep. 130; A.~0. v. Briatol Corpora^ 
tiov, aupra ; A.-G. v. Smythiee, aujpra^ at p. 747. Distinguirii the case of 
a gift to a college for its maintenance with a provision that each scholar 
should have a certain sum, in which case the scholars ore not entitled to 
share in any increased income (thtd.). 

iv) A.-G. V. Brentwood Srhonl (Maater) {1833). 1 My. & K. 376, 394 ; and eee 
A.-G^str. Atheratone Frea School (183^, 3 My. & K. 544, 555. 

(A) A,-0. V. Green (1788), 2 Bro. 0. 0. 492 ; and see p. 193, poai. 

(♦) A.-G. V- Bowyer (1798), 3 Ves. 714, 729; Chamberlayne v. Broekett (1872), 

Oh. App. 206; Abbott v. Fmaer (1874), L. R. 6 P. 0. ‘96; and see A.-Q. v. 
Cratm (Earl) (1856), 21 Beav. 392. 

(W Moriee v. Durham (BisAop) (1804), 9 Vea. 899, 405; Be SA«ya(1904), 91 
Tie T* 192* 

(1) Ay^ V. Dodd (1741), 2 Atk. 238; A.-G. v. Green, aupra; A.-O, v. 
Wed (1658), 27 L. J. (OB.} 789; Campbell v. Liverpool Oorpotvfwn (1870), In R. 
8 Eq. 579. 

(tn) A.-G. T, Eidie (180^. Hkhmore, Ifortmain, 2Dded. 836 ; ■udtMiS’enis^ 
Diatriet Council v. ;8Mm, 1 Ch. 834, 858 et eeq. As to when a rvnitse 

takes place in grants to c&nties under Ike School Sites A«^ 1841 (4 A 5 Vki. 
e. 88), a 2, see A..a v, JU#* (1908), 9? L. T. 292 j A.-0. v. Friee <19Q8>, 24 
up. L. B. 761; and title SDUCumoN. 
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gift fdlB, the subject-matter of the mft results to the donor or bis 
heirs or next of kin according to the circumstances {n). So alw 
where a conveyance is made on charitable trusts to be afterwards 
declared and^ no subsequent declaration is made (o). And when 
property is given for charitable purposes only on the happening of 
a particular event, the doctrine of resulting trusts applies until 
that event occurs (a). 

SiXiT. 7. —Preaumption of CJiaritahle Trust* from Usage, 

311 Where the origin of a charity is o1)Scure, or where the 
instrument of endowment is lost or is ambiguous, usage con¬ 
stitutes presumptive evidence of charitable trusts (6). The court 
will presume whatever may be necessary, even an Act of Parlia¬ 
ment (c), to give this usage a legal origin and render it valid (d). 

But when the deed of foundation is produced and is clear, nothing 
can be presumed to the contrary of that which is established by such 
evidence (c). 

The court will be guided by the earliest evidence of usage, and 
will if possible presume that whiit was then done and long afterwards 
continued was rightly done(/). 

Thus, a charitable trust may bo presumed from such circum¬ 
stances as the receipt for a long period of a rent-charge by a 
charity (g), or the letting of certain rights of pasturage by a parisii 
vestry (/<). or the exercise by the free inhabitants of a borough of a 
right of oyster fishery (i). 


(n) A.^O. V. Oxftrrd {Bkhojt) (178G), cited at 4 Vos. 432; A.-O. ▼. 

(j?ar/) (1791), 3 Bro. 0. 0. 374,379 ; and see A.-ff. ▼. QreenMU (1863), 83 Beav. 
193. There is no Fosulting trust in the case of a gift to charity snojoct to an 
illegal or void condition (see p. 171, ante). On the failure of an object not 
legally charitable, e.y., a fund subscribed for two poor ladies, there is a resulting 
trust (Be Abbott Fwid (TrutU), 8mth v. Abbott. [1900J * Oh. .32^. See also 
A.-t?. V. Bristci CorjHiratim (1820), 2 Jac. & W. '29b, 80V, 308; Be Andrew'e 
Tmei, Carter v. Andrew, [1905J 2 Ch. 48, 52. 

(o) A.-O. V. Windsor (fiean and Canons) (1858), 24 Beav. 679. 

(а) A.-Q. V. Orawftt (Eeart) (1866), 21 Beav. 392. 

(б) A.-O. V. St. OoM Hosjntal (1853), 17 Boav. 436, 464; A.-O. v. Ev>*lms 
Hoepital (1853), 17 Beav. 366; A.-G. v. OouH (lH6d), 28 Bf»av. 486. 601. 

{e} A.‘0. V. EweJme Hoepital, supra; A.-G. v. Alercere* Co. (1870), 18 W. B. 

448, 44S. 

(d) Ibid.; Cotkeedge v. Fanekato (1783), 3 Bro. Pari. Cas. 703; Ooodmnnr. 
Saltaeh Corporation (1882), 7 App. Uas. 640, 644, where from long enjoyrnont 
by free inhabitants of a borough of a ri^t of fishery a charitable trust in tbnir 
favour under a lost grant to the corporation was presumed; Haigh v. Went, 
[1893] 2 Q. B. 19, 26, where enrolment of a lost grant was presnm^; and see 
FOxhardinge (ZVmf) v. Ihtrcell, [1908] 2 Ch. 139, 166; Ciiesterfidd (Lord) v. 
Harris, [1908] 2 Oh. 397. 

(e) A.-O. V. 8t. Cross Hospital, suma; A.-O. v. Ewdms Hospital, supra; 
A,-0. V. Oould, supra; and see Edinburgh Corporation v. Lord Advocate 
(1879), 4 App. Cas. 823. 

(/) A.-O. y. Dalton (1861), 13 Beav. 141,162. 

(«) A.-O. V. West (1858), 27 L. 3, (OH.) 789; and see Stanlgg v. Norwich 
Corporation (1887), 8 T. L. B. 606, where certain rents had been paid to 
fraemen ^ a c^ftw a long period. 

(A) Haigh v. WeO, supra; end see A.-0, v. Cashd CorporaHon (1842), 8 Dr. * 
War: 294. 

if) Oeoinum v. SdUash CsrporaBon, supra; end compare 'Fitshardinge (Lord) 
% jfWoeB. supra. 
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Variottft periods nninterrapted usage have be^ he)d stilfi* 
cieut to establish charitable trusts (k). ui the absence of 'written 
documents, the trusts of Boman Catholic diarities are estab* 
lished by twenty years* consistent and continuous usage (Q, and 
the trusts of any Dissenting institution by twenty-five years’ 
usage (m). 


Part IV.—Effectuation of Charitable Trusts 
by means of Schemes and the Cy-pr6s 
Doctrine. 

Sect. 1. —In General. 

312. When it becouies necessary to define the objects or pre¬ 
scribe the mode of administering a charity a scheme is usually 
directed (n) either by the court (o) or by the Charity Commissioners 
or Board of Education (p), though in some cases the disposition 
is made by the Crown {q). 

313. When tlie matter is before the court, and it is not thought 
necessary to direct a scheme, the court may, as the case requires, 
refer the apportionment of funds to the master (r), or retain a 
measure of control by giving any of the parties leave to apply if 
necessary («), or by ordering the person applying the fund’ to 
account for its distribution (t), or by directing payment of the 
capital into court and payment of the dividends to the person 
intrusted with their distribution (u). 

314. The court will not direct a scheme to be settled where the 
property of the charity is out of the jurisdiction, or is a fund 
payable to trustees out of the jurisdiction (a). In such a case the 


(ft) A.-ff. V. HVjff (1858). 27 L. J. (CH.) 789 (30 years); ji.-O. ▼. Moor (1865), 
20 Beav. 119 (100 years); Jir Parkw't Charity (1863), 32 Bear. 654 (100 years); 
JluiUing v. Sargent (1879), 13 Ch. D. 330, 336 (105 years); Me St, Nicholae Aeon$ 
Parith (1889), 60 L. T. 532 (200 years); Qumu' CoUege, Cambridge, Com (1821), 
Jac. .1 (250 years); lie 8L Alphage, London WaU (1888), 59 L. T. 614 (300 
years); A.~0. v. Mercere' Co., eupra (330 years). 

(/) Boman Catholic Charities Act, 1860 (23 & 24 Yiot o. 134), e. 5; and see 


p. 104, ante. 

{m) Nonconformists’ Chspels Act, 1844 (7 A 8 Viet. c. 46), s. 2. See A.^0, t. 
Prarton (1817), 3 Mer. 853, 400; A.-Qt v. Hutton (1844), Drury lemp.Sug.4S0; 

Mmee (1868), JU, B. 6 Eq. 563; A.-0. v. Anderson (1888), 57L. J. (CH.) 
54i3 i and p. 164, onte. 

(w) As to when a eoheane will be directed, see p. 183, poet. As to the 
ptaotioe on seteUng a scheme, see p. 837, poet. 

(u) See p. 165, poet. * 

‘ (p) Seep. 185,poet. 

(o) See p. 

(r) wm r. wUf (1778),* 1 Bro. 0.0. 15; Me Hyde (1873). 22 W. B. 68L 
(«) WaMor..Otd^{imh M Ves. 206,211; Horde y. Suim (JSbfA (18381 
gIfy. AK. 69; JtelMi^m). 34 Cb. D. 628. 686. 

(t) A.-O. T. Otegg (1738)^ Amb. 584; A.-O. v.^ Sherborne Orammgr Befool 
(Oevernm) (1854), 18 

/«) JV'Coff V. AtAsidMiril^h 12 Jur. 10^. * ' 

(a} jS.g,, in Scotknd (mmorgh Oonomtim v. Anierg (1758), Asiab.'‘lM; 
y. Lepine (1818), 8 ^wsa. 181; Emery ▼. ffiU (1826), 1 Buss. 11^^ 
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oonrft may diro<^ an inqoizy whether the trust oan be carried into 
effect according to the law of the articular oountry (&), and may pBkj 
the money to the persons selected by the testator as the iiistrnments 
of his benevolraoe, if they are proper persons to aot as trustees (e), 
bat not otherwise or may appoint new trustees for the purpose (r), 
or may retadn the fund in court and direct payment of the dividends 
to the persons intrusted by the testator with the application of 
them (/), or may retain the fund in court to await the result of an 
application to the foreign court (.</). 

315. Except under the authority of an Act of Parliament, a 
charity or charitable institution cannot l>e established in such 
manner or place as to constitute a nuisance (h). 

Nor can such charitable institutions as hospitals, institutious for 
educating and lodging working girls, and the like, be established 
in premises subject to a restrictive covenant for user as a private 
dwelling-house only, and not for purposes of trade or businoas, if 
such establishment would be a breach of the covenant (i). 

Sect. 2. — Sdiemea. 

Sub-Sect. 1.— W/ien directed. 

316. A scheme is generally necessary on any cy-prh application 
of a charitable trust (A;) unless the trust is altered merely in detail (/). 


Switzerland {Miuet v. VuUiumij (1S19), dted 1 Buss. 113, n.); France 
▼. Paxton (1824), cited I Euss. 110); America (Boeiety fur the Projiayation ofthn 
Goepel etc. v. A.-O. ^826), 3 Buss. 142 ; New ▼. lionaker (1867), L. B. 4 Eq. 656). 

(o) Thomjmn v. Thtmmson (1844), 1 C!oll. 381, 394 (w(ttland). See New v. 
BwwAer (1867), L. B. 4 666 (United States); and pp. 194, 307, »«)!. 

(r) Edinburgh Cor/ioration v. Aubery (1763), Amb. 238; A,-(1. v. Ijepine 
(1818), 2 Swan. 181; Minetv. Vulliamy, anpra; Martinv. Paxton,$upra ; Kmeru 
r. Hill (1826), 1 Rnss. 112; Colhjer V. BumeU (1829), Timl. 79; Md/ord v. 
Reyitolda (1842), 1 Fh. 185, 197. See also Neiv v. Jim xleer, aupra; Lyvna 
OwporaUon t. Bengal (Advocate-Geueral) (1876), 1 App. Cas 110. 

(d) Lyona Corporation t. Eaat India Co. (1836), 1 Moo. P. 0. C. 175. 

(e) A.»0. V. atepheru (1834), 3 My. & K. 347. See also A.-G. v. Fraunrea, 
[18^3 W. N. 280, where a fund given to a school in a parish in America was 
dieted to he paid to the govemoTB of another Bohool in the same pariah, the 
orinnal school having disappeared. 

(/) A.-O. V, Ltfiine, aupra, SeealsoA.-U. v. iS<«rj^(1854), 19 Beav. 597, whore 
the offidd charged hy the testator with the diatnhution of a fund had died, and 
the court Erected payment to he made to the holder of the office tor the time being. 
(a) Farbea v. Forbea (1854), 18 Bcav. 6^2; Be Fruaer (1883), 22 Oh. D. 827. 
ft) Baines y. BoAer (1762), Amb. 168; MetroptiHan Aaglum tHatriet v. IHU 
(1881), 6 App. Oas. 193; F^ ▼. Metropolitan Aaylvma Board (1886), 2 T. L. K. 
361; Mutmewa v. Bheffidd Corporation (1887), 31 Sol. Jo. 773: Ikmlelow v. 
WorSey Ovardiana (1887), 67 L. J. (OH.) 762; A.-G. v. Manclmter Corpora. 
lion, n8983 2 Ch. 87; A.-Q. t. NMiugham Corporation, [19(M3 I Ob. 
673. Tur the class of hoi^ital which has oeen held to constitute a nuisance, see 
Tod-HtaJly v. Benham (1888X 40 Oh. B. 80. 

A) Oerwa* v. Chapman (1877), 7 Oh. B. 271, 0. A (institution for education 
•iM lodging dl girls); BramwaU y. Loey (1879), 10 Oh. I). 691, and Poriman v. 
Stoma Woamtal AaeotiaUon (1879), 37 OSh. B. 81, n. (hospitals); Btdla v. Miller 
(1884X 27 Cfc. B. 71,0. A. (institution for woAing girls); and see Barnard Oaatle 
m%amC(mnear.WSeon,tm\}i(:h.m7- , , 

Martin y. Margkam (1844), 14 Sim. 230; Biacoe v. Jaekaon (1886), 35 
C%i, B. 460, 0. A. As to ey-prea applioation, see p. 190, poet. 

As JUchardaoH (1868). 66 L. J. (OH.) 784. 
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Schemes are also required where the trusts of the instrument of 
foundation are ambiguous or insufidcient and no particular objects 
are defined (m), or where there are no trustees, or the t^tees are 
dead (n) or refuse to act (o), or where there has been an increase in 
tlie revenue of the charity (p), or the persons managing the charity 
have misapplied its property (q), or where for any other reason it is 
thought expedient to regulate the administration of the charity ( 7 ). 

317. Schemes may be directed even where there is an unlimited 
discretion as to distribution left to trustees (s), but in such a case the 
scheme is framed as far as possible to meet the wishes of the 
trustees (t). 

And where legacies (a) or annual sums (b) are given to be dis¬ 
tributed in charity at the discretion of private individuals or public 
institutions, and no permanent trust is intended, schemes for the 
application of the moneys are not essential, though in many oases 
they are directed by the court (e). 

318- Legacies to establisiied institutions, whether incorporated(<f) 
or not O’), or to the president (/), trustees, treasurer, or officers (</) 
thereof, as jiart of their general funds or upon similar trusts to 
those upon which the general funds are held, may be paid without 
a scheme being directed (h). 


(jw) J.-O. V. ClarTte. (1762), Ainb. 422; White, [1893] 2 Ch. 41, 0, A. 

(«) Moi/yridije v. T/Kickwell 7 Yea. 36; A.-O. V. Ohuktone {16^2), 13 

Sim. 7; jU Utaue's Will (1853). 21 L. T. (o. 8.) 261. 

( 0 ) Seeve v. A.-O. (1843), 3 Uura, 191. 

(;*) See, for example, A.-O. v. Cm'ut College (1837), 2 Keen, 150; A.-O. v. 
Louth Free School (II anfetno) (1851), 14 Boav. 201; lie Campden (1881), 

18 Ch. D. 310, 0. A. 

(f/) A.-O. V. Cooficn' Co, (1812), 19 Vos. 187. 

(r) See A.-O, v. St, Olave, Southwark {Free Grammar School) (1837), Coop. Pr. 
Cas. 267 ; A.-O, v. Dedham School (1857), 23 Beav. 35U. 

(*) A.-O. V. StefiHtg (1804), 10 Yes. 22; Waldo y. CWm/( 1809), 16 Yes. 20(5, 
21J ; Jemmit v. yerril (1826), Amb. 585, n.; JJarclag v. Mnekelyne (No. 2) 
(1858), 4 Jut. (k. 8.) 1294; lie Hurlcg (1900), 17 T. L. li. 115; and compare lie 
Itam-tt (1880), 29 L. J. (CH.) 871; Die* v. Audeley, [1908] A. C. 347, 351. 

(0 Dennett v. Honywood (1772), Amb.'708, 710; A.-O. v. Oaekkl H 

L. J. (o. 8.) (OB.) 188; Re Delmar CharitaUe IVuat, [1897] 2 Ch. 163, 168. 

(u) A -0. V. Olegg (1738), Amb. 584; Johtutm t. Swann (1819), Amb. 585, n.; 
Re Burnett, eitpra; lie Lea (1887), 34 Ch. D. 528 ; and see Re Qarrard, [1907] 
1 Oh. 382. 

(J) Horde v. Buffoth (Burl) (1838),. 2 Mr. & K. 59. See also Waldo r. 
CoMy, Rtipra; Poweracourt v. Powerecourt (1824), 1 Mol. 616; Shrembury v. 

(lM6), 6 Bare, 406; Mahon v. (1803), 1 Sch. & Let. 114; Re 

Lea, «upra. 

(c) Doyhy v. Doyley (1735), 7 Yes. 58, n.; A.-O. r. Stepney (1804), 10 Yes. 
22 ; plaice V. Oanterlary {Arohbiahop) (1807), 14 Yes. 364 ; Baker v. Sutton(1836), 
1 Keen, 221 ; Pocoedt v. A.-O. (1876), 3^. D. 342, 0. A.; ^ Burley, mpra. 



le) Re M'AiUipe, [1896] P. 290. See also Re Lalor (1901), 85 L; T. 643. 

(/) IV\ilak V. Oladetime (1843), 1 Ph. 290 (president of a college). 

(o) WeUhelwed V, Jenw (1822), I Sim. & St. 40, 43; Emery v. HiU, mpra. 

(h) See also Minet v. ViUliamy (1819), 1 ^ubb, 118, n.; Carter v. Oreea (1867), 
3 £. & J. 591, where the gift was to an uistitatioii one d whose objects waa 
the purchase ot loud; MMeiNcn v. Ardagh (1876), I. B. 16 Bq. 448, 
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On the same principle legacies for the benefit of a parish chnreh (0, 
ora Roman Galbolio (A:)or Dissenters’ (2) chapel,may be paid to the 
churchwardens and tznatees respectively. 

A scheme is not necessary in the case of a gift to an institution 
for its general purposes hut subject to special conditions, as, 
for example, that certain lifeboats should be maintained (m), or 
that a particular person should have rights of nomination to an 
hospital (n). 

Sub-Seot. 2.^Sdtlemmt of SchemeB hy the Court. 

319. Whether a scheme for the regulation of a charity should bo 
settled by the court or by the Charity Commissioners depends on 
the circumstances in each case, though in many instances each 
authority may have equal jurisdiction (o). 

As a rule the court will make schemes in contentions cases (p), or 
in proceedings taken by the Attorney-General ex officio, or where a 
scheme becomes necessary in the course of an administration 
action (g) or of any charitable proceedings (r). 

Where the court undertakes the execution of a charitable trust, it 
does not as a rule retain control of the funds and give the necessary 
directions for its administration from time to time, but it directs 
the settlement of a scheme, leaving the trustees to administer the 
charity in accordance therewith («). 

The court may in its discretion direct a scheme, and at the same 
time order that it should not come into operation for a period, or 
until farther application to the court is made (t). 

Sctb-Sect. 3,— Settlement of Schemes hy the Charity Commissioners or Hoard 

of Education, 

320. The Charity Commissioners may, where the gross annual 
income of the charity is less than £50 (a), on the written application 
of the Attorney-General, or all or any of the trufe!;ees or persons 
administering, or claiming to administer, or interested in a charity, 
or any two or more inhabitants of any parish or place where the 
charity is administered (b), establish a scheme for the administration 
of the charity (c). 

i t) A.^a. ▼. Raper (1722), 2 P. Wma 120. 

*) De iPindt v. De IVivfU (1854), 23 L. J. (cu.) 776. 

/) Bunting v. Marriott (1864), 19 Beav. 163. 
m) Be Richardson (1887), 66 L. J. (on.) 784. 
n) A.-G'. y. Christ'e Hospital (1830), 1 Euwa. & M. 620. 
g) See Charitable Tniete Act, 1860 (23 & 24 Viot. o. 136), ft. 2. 

(p) Ibid., a. 6. See adaolte Burnham Natitmal Schools (1873), L. R. 17 Eq. 2-11. 
(^ Be ffusetaUe, IluxtabU y. Orawfurd, [1902] 2 Oh. 793, 0. A. 

(r) See WeUbeloved v. Jonee (1622), 1 Sim. & St 40; A.-O. y. JIaherdashers' 
Co. (1862), 16 Beay. 397. 

(e) A.-&. y. Solly (1835). 6 L. J. (CH.) 7; A.-ff. y. HaberdasJiers> Co. (1791), 
1 Yea. 296; A-G. y. Haberdaeheri Co., supra, at p. 406. See A.-O. y. Harrow 
Scltool {Ooeemers) (1764), 2 Ves. Sen. 661; A.-O. y. Towrdey (1829), Shelford, 
Law of hCorttaudn, 442. 

(<) A.-0. y. Price (1908), 24 T. L. 761, where it tteemed poencble th^, if 
time were siren, the original trusts might he aoTMd out without modifioatioB. 

i d) (%ai%ahle OVusts Ac*, 1860 (23 A 24 YUA. o. 13G). a. 4. 
b) Ohsritahle Tniste Act, 1863 (16 A 17 Tint «. 137), s. 43. 
e) (Amzitahle Tnuta Aot, 1860 (23 A 24 Tint o. 136), e. 2. 
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Where, however, the gross annual income of the charity (exeltunm 
of the yearly value of buildings or land used by the eharitfy, and 
not yielding any pecuniary income (d)) amounts to or exceeds £SOt 
the Commissioners may make a scheme only upon the writtmi 
application of the administering trdstees or a majority of them (e). 

if application is once made for a scheme, it cannot be withdrawn 
by the applicant l)efore completion (/). 

The powers of the Charity Commissioners are similar in extent 
to those possessed by the court, and subject to similar limitation 8 ( 9 ). 

321. The Charity Commissioners may provisionally approve and 
certify schemes which cannot be carried into effect except by means 
of an Act of Parliament (h). 

322. The Commissioners have power, upon the application of a 
Secretary of State, to establish schemes for prison charities (i). 

The CommisBioners may also settle schemes for the appointment 
of managers and directors of recreation grounds conveyed to trustees 
under the Eecreation Grounds Act, 1869 O'); and they have power 
in certain circumstances to make schemes in relation to the property 
of any corporation or court dissolved or abolished by the Municipal 
Corporations Act, 1888 ilc), and sometimes an Act of Parliament 
directs that a scheme be made by the Commissioners (Q. 

The Charity Commissioners have power to establish schemes 
relating to places of religious worship which would otherwise be 
exempt from their jurisdiction (m), upon the application of the 
trustees or persons acting in the administration of the charity (n). 


((f) The quostiou whether buildings occupied by a charitable institution are 
to be regarded as yielding income is discus^ in Jie 8U)ef^port /lagged India- 
trial ana Jte/ormatory Schot/e, (1898] 2 Ch. 687, 698, C. A.; and pp. 304, 307, 

jtoet. 

(r) Charitable Trusts Act, 1860 (23 & 24 Viet. c. 130), b. 4; Charitable Trusts 
Act, 1809 (32 & 33 Viot. o. 1)0), s. 6. Por form of ^plication to the CSiarity 
Commissioners for a scheme see Encyclopssdia of Forms, Vol. TTT. , p, 4 £g; 
and for forms of schemes, see ibid. pp. 478 et aeg. See also p. 315, poii. 

(/) Re Poor^t Land* Charity, Rethnal Qreen, [1891] 3 (3h. 400. 

( 9 ) Charitable Trusts Act, 1860 (23 & 24 Viet. 0 .186), s. 2. For an. example of 
Bu^ limitations see the reetricted iurisdiotion of the court in matters reu^g 
to oharities established by royal tmarter or Aot of Parliament, pp. 187, 188, 
296, poet. The Commisstoners deluxe to make schemes in intentions cases 
where it appears to them that a judicial court is bettor qualified to deal with 
the matter (Charitable Trusts Act, 1860 (23 & 24 Viot. 0 .136), s. 5): see Jfb 
Bamham J/atiotuU SchooU (1873), L. B. 17 241. 

(h) Charitable Trusts Aot. 1853 (16 A 17 Viet c. 137), ss. 54—60; Charitable 

Trusts Amendment Act, 1865 (18 & 19 Viet. o. 124), s. 43. Such sohemes are 
in practice sridom necesssiry, owing to the vride utplicatiim of tb» eyprie 
doemne. See r. Manefield {Bart) (1823), 2 Buss. 601, 619; r. 

I/arteieh Corparatim (1848), 12 JdS*. 424; He Shreweburu dammar Bt^kooi 
(1849)4 I Mao. A G. 824; Re Bedford Charity (1867), 26 L. J. (OH.) 618. 

(i) P^n Charities Act, 1882 (45 * 46 Viot. 0 . 65), a 36. 

0 ) 33 Viot c. .27, a 5. See title Ofbk Spaoxs a»i> BxonxAanoir Owouifsa 

Ik) 46 «47 Viot a 18. sa 3. 8 . 

(f) Kg., the CSty of Iiondon (Union of Parishes) Aot, 1907 (7 Edw. 7, a ogl.); 
Tork- (Mieklegate Axi, 1907 (7 Mw. 7, a obexvL). 

(m) Charitable TrimtedM^ 1858 (16 ft 17 Tiot a 137), a 62. 

(»j Charitable Trmte 1869 (32 ft 88. YM. a UO), a For Ibnh of 
applMation, see En oj pa to i ^ aa dw of JEWm, Yot m.,p, 609. 
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The draft <A a s<dtame relaiii^ to a oharify* other than ah *• 

eoolesiastioal (diarit^ (o), which affects a rural pari^, must (m or Sehafa^ 
before the publication of the notice of the proposal to make an 
order for such scheme (p) be commnnicated to the parish council vHeotiafa 
(if any), or to the chairman of the parish meeting, who have the patiA, 
same rights as the inhabitants {q) of the district affected (r), and 
may support or oppose the scheme. 

323. Where a scheme is made hy the Charity Commissioners in Anotm«BUk 
relation to any charity, and part of the charity property consists of 
land other than buildings, a provision must be inserted in the 
scheme authorising the kustees to set aside part of the land for 
allotments (s). 


324. The Commissioners may also, at their discretion, upon the Direotion to 
application of the trustees or persons entitled to make such appli- 
cation, employ or authorise the trustees or administrators of a 
charity to employ competent persons to prepare schemes, orders, gohemoi. 
statements, or other proceedings for the purposes of the Charitable 
Trusts Acts, 1853 to 1869, with respect to the charity, or to make 
or assist in any survey or local inquiry for that purpose, and to 
defend such schemes and orders (t). 


323. The powers formei-ly vested in the Charity Commissioners Schemw bj 
to frame schemes in respect of any endowment held solely for 
educational purposes in England or Wales are now exercisable by 
the Board of Education (u). Under schemes made by the Board 
of Education land and funds may be vested in the Official Trustees 
by an order of the Charity Commissioners (a). The question 
whether an endowment is held for, or ought to be applied to, 
educational purposes is determined by the Charity Commissioners (b). 


Bscr. 3 .—Alteration of Schemee and Trueti, 


326. Schemes established by statute cannot be altered by the schemea 
court or Charity Commissioners (c), but matters not provided for 


(o) Local Ckivemment Act, 1894 (dO & 67 Vict o. 73), a. 76 (2). 

Ohariiable Trusts Act, 1660 (23 ft 24 Vict. o. 1!10}, s. 6. 

(y) Xx> 9 ^ Government Act, 1894 (66 ft 67 Vict, o. 73), b. 14 (6 ). 

(ri As to rights of the inhahitants to deinaiid a local inquiry into any pro- 
posed scheme, see Oharitahle Trusts Act, 1863 (16 & 17 Vict. o. 137), a. 67, 
which section, however, applies only to sckemeii to be certified with a view to 
establishment by an Acd of Parliament. 

(s) Allotments Extension Act, 1682 (46 ft 46 Vict. c. 80), s. 14. For a clause 
of ^is nature see EnCTclopaedia of Forms, Vol. ITI., p. 480, clause 17. See 
title AJLnoniSHTS, Vof. L, p. 338; and pp. 223, 230, jMjst. 

(A Charitable l^sts A^ 1869 (32 ft 33*Vict o. 110), s. 9. 

(w) Beard of Education Aot, 1899,(62 ft 63 Vict. c. 33), and the Ordeni in 
Oounril, 1900.1901, and 1902, noade thereunder. See titie Eoucaaiox. 

(a) Boasdof !l^ueation (Powwe) Order is Ckmndl, 1001, s. 1 (1). Such orders 
oazutot be made by the Board cl Eduestios, even with the consent of the 


CoismissioRwra. 

(to Board of Eduoanon Act, 1899 (tB ft> 6® Viet. o. 83), s. 2 (2). 
ud M$ dthrauwhufW grammar Scfwcl (1040), .1 liCae. ft G. 3% 033; A.-G. ▼. 
Okmeb itMpUei ($ 0 Mmoi%), [18963 1 Oh. 070: see also v. danm, 

[109831X. ^ 137» C. 4 . In tlw mattav of frsa^g and nikmf sohemes the 
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by the statute may be regulated by the court (d). Beoourse must 
thorefore be bad to Parliament where even slight alterations 
are necessary in the provisions of schemes possessing statutory 
sanction (e). 

With res|>ect, liowever, to allotments for recreation grounds or 
other public or parochial purposes contained in any of the Inolosure 
Acts or awards or orders made thereunder, any provisions may, on 
the application of any district or parish council interested in any 
such allotment, be dealt with by a scheme of the Charity Commis¬ 
sioners, as if those provisions had been estalilished by the founder 
iti the case of a charity having a founder (J ). 

327. Schemes of charities established by royal charter cannot 
he altered hy the court or the Commissioners (fl). But the court 
has jurisdiction to interfere and alter a scheme where the charter of 
incorporation gives the corporators power to make rules for carrying 
out the intentions of the founder and it appears that the rules and 
regulations so made do not carry out such intentions (h), 

328. A scheme settled by the court for the administration of a 
charity can be altered by the court if the lapse of time and change 
of circumstances render it for the interest of the charity that the 
alteration should be made (i). But schemes so settled are not 
altered except upon substantial grounds, and upon clear evidence not 
only that the existing scheme does not operate benehcially, but that 
it can be made to do so consistently with the object of the 
foundation (j). A scheme for applying the income of a charity 


powora of the Charity Cummiasiouers are eimilar to those of the court 
(Charitable Trusts Act, 1860 (23 & 24 Viet. c. 136), s. 2). 

((f) ite Shrewehuri/ Orammar School (1849), 1 Mac. & G. 324, 331, 332; see 
also He JJ dford Charity (1833), 5 Sim. 578. 

(e) StK) Charitable Trusts Act, 1853 (16 & 17 Viet. c. 137), s. 54; A.-Q. v. 
(■hriat'i Ifoapital (Gouemora), [1896] 1 Ch. 879, 889. 

(/) Commoiis Act, 1899 (62 & 63 Viet. c. 30), ss. 2,18 ; soo titles AxLOniElfTS, 
Vol. I., p. 338; COMMON’S AND Bxohts of Common, p. 595, jMiet. The powers 
conferred by s. 18 of the Commons Act, 1899, are subject to the restrictions 
contained in the Commons Act, 1876' (39 & 40 Viet. c. 56), s. 19, as to which 
sue titles Allotments, Vol. 1„ p. 334, note (7); p. 336, Qote(f) ; Commons and 
liiQUTS OF Common, p. 592, jmt. Bee also Forty-seveuth Bepori of the Charity 
Cominissiou, 1900, p. 23. 

(Sf) See A.-a. v. Snwrt (1748), 1 Ves. Sen. 72 ; A,-0. v. Chrut'a Hospital 
{Governors), supra, at p. 888. 

(A) A.~G. V. Dedham School (1857), 23 Beav. 350, 356 ; A.~G. v. Wymtau 
HospiUA (1849), 12 Beav. 113. 

(0 A.~Q. V. St. John's HospiUd, Hath (1865), 1 Ch. App. 92, 106; Olasqmo 
College v. A.-O. (184vS), 1 11. L. Cus. 800; and see A.-O. v. Loudon. Gar. 
porutiou (1790), 8 Bro. 0. 0. 171; -^-0. v. liooill (1840), 1762; A.~&. v. 
Rochesttr Corporation. (1854), 6 De G. M. & G. 797; Be Huesoy'e Charities 
(1861),7 Jur. (V. s.) 325, where a gift for a clergyman for prisoners was divided on 
H second prison being fonu^; A.-O, v. Bankey (1867), L. B. 16 Eq. 140, n.; 
and see cases cited in ptevicua notes to this section. As to the alteration a 
Bchemoef a cdiarity abroad, see A.-O. v. City of London (1790), 1 Ves. 243; 
Lyons Cotjioretim ▼. Bsngai {AdvocfU^Oena^ (ld76), 1 App. Gas. 91, 110. 
As to prooMuxe in settling schemes, see p. 887, post 

0) A.-O. V. Wonsader {Bishop) (1851), 9 Hare, 828; and see i& SskefonPs 
Chanty (1861). 5 L, T. 488 i A.-G. v, Stwwfi (1872), I,. B. 14 % H, 
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mi 


remaiiiB in force only until further order or the establishment of a 
new scheme (k). 

A scheme making an unfair division among the objects of a 
charity may be altered (f). Furthermore, provisions in schemes as 
to rehgious instruction (m), the number of governors (n), or the 
granting of building leases (o), may be varied. 

The Endowed Schools Acts, 1869 (p) and 1878 (</), and the 
Education Act, 1902 (r), also contain provisions for the alteration 
of schemes affecting schools. 

329. The application or consent of tbs Attorney-General is 
probably necessary to an alteration of a sclu. ne by the court («!. 
In a proper case it is his duty to make the necessary applica¬ 
tion (t). 

The court will not, upon the motion of one of the interested 
parties (u), alter a scbemo which it has settled with the approval of 
the Attorney-General. 

330. When a scheme has been settled by the Charity Commis¬ 
sioners, the court will not interfere with it, unless the Commissioners 
have acted ultra vires, or the scheme contains something wrong in 
principle or in law (a). 

331. After a charity has once been established, and trusts 
declared, the trusts cannot be varied or added to by the founder, 
whether an individual (6) or a body of subscribers (c), or by the 
trustees (d). 

332. A condition of forfeiture upon alteration of a trust is not 
allowed to take effect if the trusts are altered by a scheme established 
by a competent authority (c). 
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(k) Be SeHon't Clmrity (1907), 77 L. J. (oh.) 193. 

(0 A.-a. ▼. BuUer (1S22), Jac. 407. 

(in) A.~0. V. St. John's Hospital, BtUh (1876), 2 Ch. I). 854. 

(n) Be Bromut'e Hospital (1889), 60 L. T. 288; and see Be Conyers' Free 
Crammer School at Yarm (1853), 10 Hare, Appendix I., p. v. 

i o) Be Smith's (Henry) Charity, Harileiml (1882), 20 C'li. D. 516, C. A 
p) 32 & 33 Viet o. 56. s. 28. 
f) 36 A 37 Yiot. c. 87, s. 10. 

;r) 2 Eklw. 7, c. 42, e. 21; see also Had., s. 17 ; and title EnucA'noH. 

, A.-’O, V. Stewart (1872), L. B. 14 Eq. 17; and see A.~0. v. Hall (1875), 
n, Judgments and Orders, 6th ed. 1,297. 

(t) A.^O. T. ITorceifer (Bishop) (1851), 9 Hare, 328, 360. 

(u) Bo SJceford'e Charity (1861), 6 L. T. 488. 

(a) Be Campdm Charities (1881), 18 Oh. D. 310, 0. A.; Be Campden Charitin 
(No. 2) (1883), 24 Oh. D. 21A 8m also Be Shaftoe'e Charity (1878), 3 App. Caa. 
872; Be Button CoU^d Oranmar School (1881), 7 App. Cas. 91. 

(8) Bs Hariehill Endowment (1861), 30 180. 

(e) A.-O. r. KtB (1840), 2 Bmt. 676; A.-G. v. Bovill, cited 2 Beav. 678. 

(a) 8m p. 189, post; p. 273, post. 

(«) Be Bacon's Charity, per JXSSKL, H.B., December 7, 1878, a report of which 
MM is on the at the office of tlM Ohi^ty Oommissioners, and a note of it 
is to he found in Tudor, Law of OharitiM and Hortmain, 4th ed., p. 187, 
note (q). 8m ako Be Upton Warrm (1838), 1 Idy. & K. 410; Ohri^s noapUal 
r. Chtzinaer (1849), 1 li^ A 0, 460, 464; ^ Ordutrd Street Scltools (Trueteee), 
il878jW.N.«lL 
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SiOT. 4.— Cy-fT^i Doctrine and iU AppUeaiioth 
Scb-Seot. \.—The Cy~frh Dodrint generaUp. 

333. Where a clear charitable intention is expressed, it will not be 
permitted to fail because the mode, if specified, cannot be executed, 
but the law will substitute another mode cy-prh (/), that is, as 
near as possible to the mode specified by the donor {g). 

334. The primary rule to be observed in the application of the 
cy-prh doctrine is that the intention of the donor must be observed 
as far as possible. Thus, if the donor names a particular object 
which is capable of taking effect, any cy-pre$ application that becomes 
necessary must be restricted within the limits of that object (/^). So, 
too, the mode of application must as far as possible coincide with 
the donor’s wishes (t). 

A charity may be ey-prh to the original object although it seems to 
have no trace of resemblance to it (k), if no other can be found having 
a nearer connection (f). but objects nearer the donor's intention 
will always be selected in preference to those more remote (w). 

Where a testator intends to benefit several charitable objects one 
of which fails, the fund must not be distributed among the other 
objects, if the one that fails bears no resemblance to the others (n). 

335. The cy-pre» doctrine may be applied in the case of a ohari* 
table legacy which has failed where the residue is given to charity (o), 
and even if there is a gift over to a second charity (p). 

336. Objects already adequately provided for should not be chosen 
for the purpose of a cy-prha application (q), nor should the application 
be made in such a way as merely to relieve the rates (r). 


(/) See Mogyridtje ▼. Thadtwtll 0802), 7 Vee. 36, 60; Milh v. Farmer 
(181 d), 1 Mer. 55; A.-G, v. Bristol Corptmitim (1820), 2 Jao. & W. 294, 308; 
Chmdxrlayne y, Brockett (1872), 8 Ch. App. 206; A,~0. y, JPrice (1908), 24 
TLB 763 

(a) j'hiit. See also A.-G. v. WhUelmrch (1796), 3 Yes. 140, 144; Cam y. 
A5M (1802), 7 Yes. 400; Cteptume y. Bdinhurgh Corporation (1869), L. B. 1 
So. & Div. 417, 421 ; Irmmonyert' Co. y. A.-O, (1844), 10 Cl. A Fin. 908, 922, 
H. L. 

(/() Ibid., at p. 924 ; Ckphane v. Edifiburgh CorporaUoa, tapra, at p. 491 ; Be 
Prison Charities (1873), L. B. 16 Kq. 129, 146. 

(C See Be Lambeth ChariBes (1853), 22 L. J. (oa.) 959 ; A.-G. y. Price, mpra, 
at p. 763. • 

(k) A.~(^. y. Boultbee (1794), 2 Yes. 388 ; Ctrphane y. Edinburgh CorporaiUin, 
supt^ at'^ 421. 

(l) Jronmmgers*'Co. y. A.-G. (1840), Cr. & Ph. 208, 227. 

(m) See Be Bridewell Roepited (i860), HW.'R. 718 ; Be Prieon OhariHee, eupra;- 
A.-0.y. Nerthwnborland {Puke) {ISdS}, 6T.L.1B,. SSI. 

(ft) irefMtoqjrers' Co. y. A.-&., tugms, at p. 927; and eee Lyone Canerabton 
y. Bengal {Adoeeate-Gtneral} (1876), 1 App. (}a& 91; Thoriey v. Byrne fl83([& 8 
ISare, 195, n., a oaae to be supported only if tbe objeots ca tbo seotmd 
were eu-prie to those of first; and p. 193, poet. 

(o) /.gone Corporatim v. Bet^ {Advocate-Gmintli, supra, at p.‘ llBr 

fp) Be UptoH barren (1883), 1 My. A K 410. 

M Be Prieon Ck sadti e e , Bopn. \f 

(r) Ibnl.; Be PopUir emdhBhiekwalt Free Sehooi (1878), 8 P. 648 ; 4»*0, v. 

RtnlksMUmrland {Duke), 



pAIW tV’.—ErWrUATlOlt OJ CHARITABtjTTRlI^jjl «W. ‘ 

^7. Hovever desirable it may be, in so oircumBtonees ean 
truBtees of a chmity apply the troet fiinde ey^jprh on their 
aatbority, wi&out the directi(m of the oonrt or the Charity 
OmmiisBioneTB («). 

The court or the Charity Commiesioners may direct the cy-prh 
arolieatioQ of a charitable gift in any of the following cases in 
wmch the substance of the gift is charity, namely, where a particular 
purpose is named but fails either initially or subsequently (a), where 
the machineiy for effectuating the charitable intention fails (6), and 
where a eurpius remains after satisfying the named objects (c). 

Sttb-Sect. 2.—Wli«r« a Partiatlar Purjum named fail*. 

338. If a general charitable intention is indicated, but the 
particular object named is illegal (d), or an accumulation is directed 
to extend beyond the legal limit (e), the gift may be applied 
cy-pre$. 

The same principle applies where the particular purpose is for 
any other reason impracticable, but is coupled with a general 
charitable intention (/). Thus, if a bequest to found a scholar> 
ship is declined by ^e particular college it may be applied in 
establishing a scbolarship at another college (g). Similarly, where 
the income of a fund is given for the support of young men 
natives of a particular locality, intending to enter the ministry 
of the Church of Scotland, and where for twenty years from the 
founding of the charity no application has been made from the 
locality, the court will approve of the area of the locality being 
extended (Ji). 

Under the same head must also be included gifts to non¬ 
existent or unidentifiable institutions. 

Where there is a gift to a charity which has never existed, or 


(«) A.-O. r. Cuoper$' Co. (1812), IS Vml 187; A.-Q. v. Vivian (1826), 1 Ruiw. 
226; A.-G. t. KM (1840), 2 Beav. 676; A.-G, v. Puthby (1867), 24 Beav. 299; 
Ward T. HipunU (1862), 3 Oilf. 647; Re Campden Charitiee (1881), 18 Ch, J[>. 
310, 328, 329, a A. See also p. 189, ante; p. 271, poet. 

See it^ra. , 

Sei^. 194,/KWl. 

, /a^G. v. Tint (1860), 3 De O. & Sm. 704 (p^t to provide the inmates of 
a workhouse with alcoholic drink). Soe also ^4.-0. v. Combe (1679), 2 Css. in 
Gh. 18; Moggridge v. Thackwdl (1802), 7 Ves.^0, 76. Distingiuah the cases 
whersnot o^y tiie partumlar mode of application, but the dedication to charity, 
is illegal; in sodi oases the gift fails entirely {A.~Q. v. Baxter (1684), 1 Yem. 
248; Pa Coda ▼. De Poe (1764), Amb. 228). 

(«i ifarUn v* Margham (1644), 14 Sim. 230. 

■ (/) A,tG. t- JJotsyer (1798), 3 Yes, J14; Biteoe v. Jaekaim (1M7), 36 Ch. D. 
400, C. Af- Instances of such panKMes ore a gift for redeeming a mortgi^ 
on a paridcnlar diapd wMidt naa bew already paid off (Bunting v. MarriM 
(1354), 19 Beav. 163; Re Cniteiiim), 76 L. J. (OH.) 163; see also Oorbffn v. 

(1799), 4 Yes. 418,431, 482), for meeting a ohunh in a partMmlar 
tdaoe where a new church had already been built (Cttrbyn v. F-renekf ei^a), at 
a gift of land under the old law v. Whitchurch (1796), 3 Yea HI), or a 

gift void as he^ag contrary to statuts (Sihu v. Quinlan (1884), 16 ^ 


L 
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A.-O.’v. Aftdms(1798), 8 Yea 63^ 
Jte iftriiimi, tl908] 8.0. 862. 
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cannot be identified, the court leans in favour of a general 
charitable purpose, and accepts even a small indication of the 
testator’s intention as sufficient to show that a purpose, and not 
a particular charity, is intended (t). As a rule, therefore, such 
gifts are applicable cy-pres {k), the name or description of the 
charity mentioned serving as an indication of the class of charity 
intended to be benefited (1). Thus, where a particular locality 
is named the funds will be given to institutions in that localif^ 
having similar objects to the society which cannot be identi¬ 
fied (m). So also a gift to a charity which comes to an end after 
the death of the testator, hut before the legacy is paid, will be 
applied cy-prh (n). 

If the institution named as legatee has ceased to exist before the 
death of the testator, but it is clear that the testator meant to benefit 
an object rather than an individual society, the fund will be applied 
cy-jvrh.H (o). 

if the main purpose or object of a charitable gift is practi¬ 
cable, but the subsidiary purpose or object fails, the latter may be 
varied or dispensed with (p). Similarly, where the substance of 
the gift is charity, impracticable conditions may be modified or 
roiiiovod {(j). 

(0 Re JktHB, [1!)02] 1 Ch. 876, 884 ; and soe p. 166, unte. 

(k) Tlnirleu v. Byrne (1830), 3 Hare, I9j, n.; Bennett v. Hayter (1839), 2 Beay. 
81; Loeeombe v. IVivtringham (1860), 13 Beav. 87 ; Bunting v. Marriott 
(1864), 19 Bear. 163; Ite Clergy Society (1866), 2 K. A J. 615 ; Daly y. A.~G. 
(I860), 11 I. Ch. R. 41; Be Geary (189i)), 26 L. B. Ir. 171; Be Daine, eupra; Be 
Thtmpton (^1908), Times (November 16,1908) (no charitable institution answering 
deM>riptiou). In two ola casos which must be considered of doubtful authority 
such gifts naye been applied in private charity (IP^are y. A.-Q. (1824), 3 Hare, 
194, n.; Sanford v. Gihhont (W29), 8 Hare, 195, n. 

(/) Be Maguire (1870), L. R. 9 Kq. 632 ; Re Clergy Society, supra; Be Mann, 
Hardy v. ,4.-<?., [1903] 1 Ch. 232; and see coses cited in preceding note. 

(mj Simm v. Barker (1829), 3 Hare, 195, ii.; Bennett y. Hayter, supra; Be 
Alehin, Kx parte Furley, Kx parte Bomney {Earl) (1872), L. B. 14 Eq. 230; Be 
Maguire, suira; and see Bunting v. Marriott, supra. 

(w) Hayter v. Trego (1830), 6 Russ. 113 ; Be Slevin, Slevitt y. Hephum, [1891] 

2 Ch. 236, C. A.; and see Be VUUersAVilkes (1896), 72 L. T. 323; Be Duck, 
Bruty V. Mackey, [1896] 2 Ch. 727. . 

(o) Re Kih'ert'a Trueta (1871), L. E. 121^, 183 ; and see Mareh y. A.-O. (I860), ^ 
2 John, & H. 61 (gift to a school whi<m dosed before the testator’s death); 
Coldu<til V. Holme (1854), 2 Sni. & Q. 31 (gift to an institution which ohon^ ns 
name before the testator's death). Diftingnish the cases where the darity 
failed in the lifetime of the testator, and there was no oyerriding charitable 
intenrioifi -e.^. Clark t. Taylor (1863). 1 Drew. 642 ; Fisk y. A.-O. (1867), L, B. 

621: Be Ovey (1886). 29 Ch. D. 660 ; Be Bymer, Burner y. Stanfield, [1895] 

1 Ch. 19, 0. A., the result being kimed legacies, if the failure was totel (Bs 
ITaWag, [1007] 1 Ch. 166); and disanguish also the cases wheAy|to dianty 
never existed, e.g., Be eupra; Pieschel y. Faru (1826), 2 SuHK St. 384; 
Be WlUti. [1893] 2 Oh. 41, 0. A. See also Be Maeduf, Maeduf t. MaM 
[1896] 2 Oh. 461, Q. A. ; end m 166, ante. 

(p) Brantham r,East Burgtdd, dted 2 Ves. 888; A.~0. y. IMgh (1721), 2 Vei. 
889; y. Baultbee (1796), 3 Ves. 220. 

8 {q)Gf<ug6Uf OoJlege T. Jf.-O. (1848), 1 H. L. (ks. 800; Me Miehardeon 
WT), 68 L. T. 46; imd see De$yer y. Druee (1829), ^niL 32, wbow 
nivorsity of Oxford refused to accept a lencry subject to oerteiB oiharHabie 
trusts, aud it fell to the (>own to direct we chatibsble ftppUoation; Andrm 
T, JftwAon# Taylare* C^(l^), 7 Ves. 223, 
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389* Where &e charitable purpose prescribed by the donor tahes 
effsi^in ^e first instance, but sabsequently fails, as by the aboUtloii 
of a particular form of punishment (**)• or of the state of slaveiy in 
the colonies («), or the dying out of particular dueases (0, or the 
eztinetion of a particular class of foreign refugees (u) or of heathen (w), 
or b^ reason of a particular form of religious service ceasing to be 
required (a), or of a {particular congregation changing its tenets {b), 
and there is an overriding charitable intention (c), the gift may be 
applied cy-pre$ (d). 

On the same principle the property of a charitable institution 
which becomes extinct will be applied cy-prh» for the purposes of 
another institution with similar objects (e). 

If the gift to charity is immediate, but the application is post* 
poned until the happening of certain events, cy-prh application 
may be necessary if strict compliance with the wishes of the donor 
becomes impossible, or if in process of time the fund becomes too 
great for the purposes named (/). 

Where the revenues of an ancient charity in a particular locality 
are considered to be inapplicable by reason of change of circum¬ 
stances to the original objects, they may be applied cy-prh in 
carrying out the principal intention of the donor by giving relief to 
the poor in that locality (g). 

Where a fund is given for several charitable objects one of 
which subsequently fails, the share intended for the object which 
failed is applied c/y-pi^s, but not necessarily in adding to the funds 
apportioned to the other objects {h). The share the object of 
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(r) A,-0. V. Hankey (1867), L. B. 16^ Kq. 140, n. (iinprisonment for debt, 
funds applied for assisting di^harged prisoners). See also lU Priton Charliitt 
(1878), L. B. 16 Plq. 129. 

(•) A.-Q. V. Qihion (1835), 2 Beav. 317, n. 

(<) A.-G. V. Uickt (1809), Higbmore, Mortmain, 366 Heprosy) ; A.-O, v. 
Oravm (Earl) (1856), 21 Beav. 392 (plague funds applied fi>c hospitals). 

(«) A.-O. V. Uaugart (1864), 12 W. B. 363 (French Protostauts, funds 
appbed for French l^testants in London). 

(vf) A.-O. V. Lmdm Cvrfnyratim (179(B, 3 Bro. C. C. 171. 

(a) A.-O. V. Stewart (1872), L. B. 14 £q. 17 (Qaolio service in London). Set 
B^ivdl T. A.-G. (1886), 2 T. L B. 712 (English sei'vice in French in Pans). 

^ (i) A.-0. V. Sunce (1807), L. B. 6 Eq. 563 (Presbyterian becoming Baptist, 
^lunw applied for same oongreration). Distinguish Free Church of Seutland 
{Otneral Aetembly) v. Overtouu (Lord), A’ 

le) If there is no overriding charitable intention, and the particular charitable 
purpose fails, the |^t fails entirely {Bktoe v. Jadaon (1887), 35 Cb. Jh 480, 
465). 

id) Ibid., at p. 460; Ckphane v. Edinburgh Corporation (1869), L. B. 1 So. ft 
Div. 417, 421. 

(e) Maude (1881), 32 Ch. D. 158, n. (theatrical charity); Ineor- 

portdedSoMj^ v. Pme(1844), 1 Jo. ft LaV. 498(Bchool which was closed); and sss 
(Eephme v. jfataftttrgh Corjmndi^ eapra (hospit^ taken by a railway company, 
proceeds implied for outdoor relief 

i/\.ChambertayHe ▼. Brackett (1872). 8 Oh. App. 206, 210, 211; WaUie v. 
&% / 0 r New Zealand, [1903] A. C. 173. 

Ig) Be Oampden GbartiieeilSSl), te0h.D.310,C. A. (dotoandappienticeehip). 
SwalM, M to doles, A.‘0. v. Marchant (If^), L. B. 3 Eq. 424. ^; and, u to 
Ctapwiittoesihip charitieB»A.-f7. IViueMe^ (Earl) (1791), 3 Bro. 0. 0. 373; 
4^0. v» Warway (1808). 15 Ves. 231, 234. _ ^ ^ 

(A) Irmmtmyer^ <h. V. A.-O. (1844), 10 A Fio. 908. 028,029, H. L.; As 

' ais—iT. » 
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which has failed may be given to the other objects named in the 
will if there is an expressed intention that on failure of one of 
the objects the others should receive increased benefits (i). In 
the absence of such intention, it will be so given only it the latter 
are found to be cy-pres to the one which has failed (k), and if there 
is no indication of a contrary intention (1). 

SuS’SscT. 3 .—Machinery fvr effeduating Charitable Intention faiU. 

340< Charitable gifts are also a[)plied cy-prh where the machinery 
for ttscor laining the intended objects breaks down, as where the bequest 
is for charitable and non-charitable purposes in shares' to be deter¬ 
mined by persons who fail to make the necessary apportionment (m)f 
or where objects are intended to be, but are not, named by the 
donor (») or others (o), or where a fund is to be divided among a 
particular class at the discretion of persons who fail to make the 
division (p), or where the trustees decline to act ( 7 ), or the trustee 
appointed was appointed in the capacity of holder of an office which 
ceased to exist l^fore the testator’s death (r). 

Where an institution charged with the administration of u charity 
bocuiiie subject to a foreign State, the court refused to allow the 
funds to be administered by that institution, and' directed a new 
scheme (s). 

Sub-Skci’. 4.— Where a Surplue nmaine after eatiefyimj the rretcrihal OJyedt. 

341. If the income of the fund should either originally or in 
process of time be or become greater than is necessary for the 
I>urpose named, the court has power to apply the surplus to such 
other purposes as it may deem proper upon the cy-p% h principle ( 0 - 

If the income of the fund is actually exhausted by the charitable 
purpose declartHl at the time of the gift, the court assumes that 
any subsequent increase in the fund is also intended for charity, 


Ashton't CVi(ir% (1850), 1!7 Bcav. 115; Lyont Corporation v, Bengal {Advocate- 
(huerul) (1876), 1 App. Cus. 91, 117. Prior to these cases the rule apparcutly 
was under these ciruumstances to augment the portions of the objects whioh had 
not failed (A.^O. v. JJanduff {BiehojA (1819), cited 2 M 3 ’. & K. at p. 686 ; A,-0. 
T, Ironmongm' Co. (1834), 2 My. & K. 576, 586}. 

(t) Be Hyde (1873), 22 W. H. 69. 

(fr) Ironnumgere' Uo. v. A.~0. (1840), Cr. & Ph. 208, 222. ? 

(/) Ibid, at p. 224. 

(m) Doyky A.~0. (1735), 4 Viu. Abr. 485, pi. 16; Salushuru v. Denton 
(1867), 3 k. & J. 629. 

(»i) Jtt’O, V, Suder/en (168t)), 1 Vein. 224; Mills v. Farmer (1816), 1 Mer. 55; 
•no see Chariiabie Donatione Commissioners v. Sullivan (1841), 1 Dr. & War. 501. 

(o) IFAife V. ^A«to(1778), 1 Bi-o. 0. C. 12; A.-O.v. Boultbee (1796) 3 Yes. 
220; Moggridge v. Thackwell (1803), 7 Ves, 86 ; A.-G. v. Fletcher (1836X 6 L. J. 
(CH.) 76,; Pwwk T, A.-C?. (1876), 3 Ch. D. 342, C. A. 

( A.~G, T. Oladetone (1842), 13 Sim. 7; and see A.~0. v. ITansow (1808), 

16 Yes. 231-, Peate v. (1886), 32 Ob. D. 164. 

( 9 ) A.-O. Tj, Andrew (1798), 8 Ves. 683; Denver v. Druce (1829), TuoL 82 i 
Bteve T. A..O. (1843), 8 BAre, 191. 

(r) A.-Qi. T. (1884), 8 My. & K. 347. 

(s) A.‘0. ▼. London C<i»j>orw<ioi»(l790), 3 Bto. 0. 0.171. 

(*) Chamberlayne r. Jtroedeett (1872), 8 Ch. App. 206, 211 ; and See v. 
Paberdashers' Co. (1792), 4 Bro. 0. C. 103; A.-G. v. Price (1744), 8 Atk. 108; 
A.-y. V. Bparkt (1763j; Alob. 201; y. Johnton (1763), A^b. IW. jt i| 
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and applies the snrplas accordingly (a). Bat if it is not so *• 

exhansted, any sarolns remaining at tlie time of the gift will be Csriirds 

devoted to charity it a general charitable intention can be gathered BodalM 
from the terms of the instrument of gift (fo), but not if the intention 
was to create a resulting trust (c). ApjmOMiMi. 

The principle applies equally where the surplus is occasioned by 
the decay of the particular charity named (d). 

342. Accordingly, where the number of persons intended to be How «pi>liea. 
benefited by the charity was originally limited, surplus revenue may 

he disposed of by increasing the number of participants (c). 

So also the amounts payable to the henefieiaries (/) or the area 
from which the lieneficiaries are to be taken ig) may be enlarged, or 
n charity originally intended for males only may bo exteiuled to 
females (h). The shares in the increased revenues to be taken by 
the original objects need not be proportionate to their original 
shares (i). 

But though primA facie {k) increased revenue is divisible among 
the original object's of the charity there is no absolute rule to that 
effect (Z). 

Sob-Sect. 6.— Where no Partktdar Purpote U named, 

343. Wliere the mode of executing a charitable gift is originally Donor’s 
undefined, it is impossible of course to select an object cy-prh to 

that which has failed (i«). The intention of the donor will, however, 
be carried out as far as possible by the gift being applied to charitable ' 


not so wlion the expenditure of the charity is liable to fluctuate {A.~Q. r. Love 
(1887), 23 Bear. 499, 607); and see pp. 176, et ante. 

(o) A.’O. V. Coopert' i:o. (1812), 19 Ves. 187, 189; see farther p. 178, antr, 

{b) A.-O. V. Arnold (1698), Show. Pari. Cas. 22, cit<jd 2 Juc. & W. at pp. 308, 
319; A.-G. V. Hunt (1790), 2 Cox, Eq. Pas. 364; A.-G. v. Minehull (ifOK), 4 
Ves. 11; A.-O. V. Painter-etuinere’ Co. (1788),2Cox, Eq.Cas 51 ; Pieeehnv. Paris 

« , 2 Sim. & St. 384 ; see also A.-G. v. Itrittof Corportvkn (1820), 2 Jao. 4 
4. As to subsequent increase, see p. 176, autf. 

(c) A.-O. ▼. IPiZion (1834), 3 My. 4 K. 362 ; ami see p. 180, ante. 

(d) A.-O.v. Ironmongers' Co. (1834), 2 My. & K, 576; He Stevin, Sleidn t. 
Ilepbum, [1891] 2 Ch. 2.36. 240, C. A. See also A.-G. v. Craven {Karl) (1836), 
21 Btwiv. 892 ; Chamhtrlayne y. liroekett |(1872),» 8 (7h. App. 206; LgoM 
Corporation v. Bengal {Advocate-General) (18<6), 1 App. Cas. 91. 

{A Thet/ord School Case (1610), 8 Co. Rep. 130 b; A.-G. v. Johnson (1763), 
Am h. 190; A.-G. V. Winchelsea (Aar/)(1791),3 P»ro. C. C. 374; A.-G.y. Wansay 
(3808), 16 Ves. 231,234 ; Anon., cited 2 Jac. & W. 320; A,-0. y, BrnnU (1840), 
I Ph. 762; and see A.-G. ▼. Borhester Corjioratii/n (1854), 8 De O. M. A O. 
797; A.-G. v. Holland (1837), 2 Y. * C.^EX.) 683; Be AshUm's Charity (1859), 
27 Bear. 113. 

(/) A.-G. r. Mtrttrf Co. (1833), 2 My. & If. 654. 

(y) A.-G. T. Wansay. suj^a; Be Sekforde's Charity (1861), 4 L. T, 321; He 
Latytner's Charity (1869), L. B. 7 Eq. 36^; Re St. Leonard, Shoreditch, Parochial 
BtdwoU (1884), 10 App. Gas. 304, P. 0.; Be Borland, [1908] S. 0. 852; Endowed 
Schools Act, 1869 (32 4 33 Viet. o. 66), a. 9. 

(k) Anon., cited Jac. & W. 31H); A,-0. v. Wansay, supra, at p. 2M. 

(i) At-d?. V, Johnson, supra; A.-O, v. MinshuU, supra; A.-O, v. Bristol 
oration, siipra, at p. 320. 

v-. See p. 176. gnts. , , ^ ^ 

^ Bs Ashton's Chatity, supra, at p. 119, for enoli a disposal d the fund might 
gMsate to ^eat the di^or’s intention; aee JBe Campden Charities (1881), 18 
Ck 0 . 810 . 0 . A. , ^ 

(m) Barday v. MaMyns (1868), 4 Jar. (ir. a.) 1294,1297« 

H 2 
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objects to be nominated by the coart, Grown (a), or Gbaritj Com* 
missioners (b), as the case may be. 

344. In such cases any indications throwing light on the donor’s 
intentions will be regarded (c), as, for example, his religioaB 
opinions (d), his interest in a particular locality (e), the nature 
of other charitable bequests in the same will (/), precatory directions 
in favour of a certain class (g), or even wishes expressed in an 
unattested codicil (A). 

If no indication can be gathered as to the particular intention of 
the donor, his general intention must be considered. Thus, a gift 
for the poor generally could not properly be applied for a purpose 
unconnected with the relief of poverty, such as the rebuilding of 
a church (i). 

But if no particular charitable purpose is indicated, and if the 
general charitable intention is subject to no restrictions express or 
implied, the discretion of the court in the application of the fund 
in what seems the most expedient manner is unlimited (k). Thus, 
gifts for charity generally may be applied for the benefit of 
hospitals (Z), schools (m), or other charitable institutions (»}; while 
bequests for the poor may be used for educational purposes (o), for 
the benefit of scholars at a particular school (p), for poor relations 
of the testator (q), and for poor foreign refugees of whom the testator 
himself was one (r). 


(a) V. ir/itie (1778), 1 Bm. 0. 0. 12; Mil/t v. Farmer (1815), 1 Mer. 65, 
9G, 102. As to the nomination of ohoritahle objects by the court or Crown, 
Boe p. 287, pint. Whether the selection of objects is by court or the Crawn, 
the same principles apply in either case {Moggridge v. Thackwell (1802), 7 Ves. 
80, 87: A.’O. V. iraiisay (1808), 16 Yes. 231, 233; Re Sleidti, Slevin v. Htphum, 
[1801] 2 Ch. 236, 243, C. A.). 

(5) (Charitable Trusts Act, 1860 (23 A 24 Yict. c. 136), s. 2. 

(c) Cueik V, Ihidienjkld (1743), 2 Atk. 688; A.-G, v. Ironmongers* Co. (1844), 10 
Cl. & Fin. 008, 022, 024-920, H. L. 

(d) Re Aehton'a Charitg (1859), 27 Boar. 115, 120. See also A.-O, v. Jron* 
mmgfrs' Co. (1844), 10 Cl. & Fin. 022, 024—920, H. L. 

(«j Re Mann, Hardy v. A.-O., [19031 1 Ch. 232. A gift to the “ ward of Bread 
Street” was directed to be disposed of'as the aldennon of the ward thought fit 
{Raylis v. A.-G. (1741), 2 Atk. 239). 

(/) Mflh V. Farmer, supra, at pp. 103, 722 : A.~G. v. Ironmongers* Co., supra, 
H. Li. ; Lvons CoroortRion v. J}engM{AdpociUe-6eneraI) 0876), 1 App. Csa. 91,114. 

(q) Suoji as " clergymen who nave larra families and good charaoters ” IMogg- 
ridge v. Thadcwell, eupra; see also Re Ckrgy Society (18^), 2 £, & J. 

(A) A. G. V. Madden (1843), 2 Con, A Law. 619. 

u) AshG, T. MaJtthswe (1677), 2 Lev. 167. 

(*) PhilpoU V. St. George e llospikd (1859), 27 Beav. 107; Bs Ashion*s Charity, 
supra. Sm also Milts v. Farmer, supra. 

(0 Isggs V. AsgiU (1818), 3 Hare, 194, n. 

(w) A.'O. V. ^der/en (1683), 1 YerU. 224. See also Piesehd v. Paris (1826), 
2 Sib. A St. 384; J*# Oampdsn Charities (1881), 18 Ch. D. 310, 0. A. 

(a) Re JHReatan (1837), 3 l^re, 196, n. 

<o) Ssreford ^ishop) v. Adanu (1802), 7 Yea. S24; WRMnson v. MaUn 
(1832), 2 Or. A J. 636; A.-G. v. RoviR (1^0), 1 Ph. 762; London Sehodt Board 
V. Faukotm (1878), 8 Ch. D. 671. See, however, Re Lambeth 0%ar«*<Mv(1668). 22 
lU J. im.) 959; A.-^. JIor&mdarUindJIMts) (1889), 6 T. L. B. 287. 

(p) A.-O, V. Mattheum, sspra (Christ’s Hospitsl). 

® Ware r.A..Q. (lAM). 8 Hate, 194, n.; eontrh, A,-0. t. Matthmes, sum. 

A.~G. r. Bernes (1728b oA/sA Amb. 422. 
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84ff. Similarly, the name of the charity legatee is lelt 

blank, the gift is applied under a scheme (s), 

Sub-Sect. 6.— When the Doctrine u not ai>pNeaUe. 

346. On the failure of a gift which is not charitable in the legal 
sense the cy-prh doctrine is not applicable (0- On the sauie 
principle the unexpended funds of a nou-charitable society which 
is dissolved pass to the Crown as hona vacantia (w). 

347. No cy~prh$ application is possible in cases where a contrary 
intention is expressed or is to be implied from the language used 
by a testator; as, for example, where there is a direction that on 
failure of a bluest the property shall fall into residue (u)* or where 
the objects of the original trust are capable of being carried into 
effect, but remain unsatisfied (w), or where the original trusts are 
still subsisting (x), 

348. Where the original foundation is capable of taking effect, 
the court has no authority to vary it and to apply the charity estates 
in a manner which it conceives to be more beneficial to the public, 
or even in a manner which the court may surmise that the founder 
would himself have contemplated could he have foreseen the changes 
which have taken place by lapse of time (y). 

In like manner gifts for the poor of a particular locality or for 


(») Dieechel v.rarit (182&). 2 Sim. & St. 484 ; Re While, White v. White, [Issrjj 
2Uh.41,0. A.; and aeoRe Macduff, Macduff v. Macduff, [1890] 2 Cb. 4^1, C. A. 

{t) A.-O. V. Haberdaahert' Co. (1834), 1 My. & K. 420; 3 'homeon v. Shahetpear 
(1800), 1 l»e O. F. & J. 399; Carm v. Long (1860), 2 I)e O. F. & J. 73; it* 
Clark (1875), 1 Ch. D. 497 ; and Boe Peaee v. Ratlineon (1886), 32 Oh. 1). 154. 

(«) Cunnack v. Edwarde, [1896] 2 Ch. 079, C. A.; and nee Re Priutere and 
Trtmeftrren' Amalgamated Tradee Protection Society, [1899] 2 Oh. 184 ; Re Lead 
Co.*$ Workmen'e Fund Society, [1904] 2 Ch. 196. 

(v) Corhyn v. French (1799), 4 Vea. 418,431; Lyone Corforatim v. Bengal (Adm- 
eate.(7enera0(1876), 1 App. Gas. 91,115; andim'A.-G. v.Liddell(1871). 19 W.B. 
207. 

(to) A.-O.y. Coopers’ Co, (1812), 19 Vea. 187, at pp, 189, 190; A.^0. v. Love 
(1867), 23 13eav. 499, 606; lie Palatine Estate Charity (^1888), 39 <^ 1 . D, 64.‘ 

(x) Re St. Puncras Burial Ground (1866), L. 11. 3 bq. 173, where the inirial 
wound which was the subject of the trust was closed under an Order in Council, 
but under the terms of the Order not neoessarily irrevocably; and see A.‘G. y. 
Price (1908), 24 T. L. 11. 761. 

k ^ « n y y r an .. _\ «A T>_ r\m.n AckA . ^ ^ 
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VeS. 241 ; A.~G. y. Boucherett (1836), 25 lieav. 116,118, 119. Thus, a mft to erect 
and endow almshouses cannot be applied in building an hospital {PhihaM v. 


St. Oeorge'e Hospital (1859), 27 Bwv. *107 ; see alsci Anderson y. Glasgow 
{Wrights) (1863), 12 L. T. 805, H. L.; Ckphane v. Edinburgh Corporation {I8ip), 
L. B. 1 A Div. 417, 421), nor can a fund intended for the relief of physical 
dmtituiion be applied for educational purposes (Be Lambeth Charities (1853). 22 
L. J. (car.) 959; Re Stane (1853), 21 1$. T. (o. 8.) 261; A.-G. v. Northuml/erland 
(DuUd) (1889), 6 T. L. B. 237). Distinguira cases of gifts for the benefit of the 
poor, which as a rtde may he apphedfor education (Re. Campden Charities (1881), 
18-^ D.310.0. A), but not for rebuilding a cathedftilf .4.-</. v. Jl/a«Ao»<{in77), 
2 Xior. 187). A gift for the reformation of vagrants (‘onld not bo employed in 
th« nitief cl destitute persons (Re Bridemll Hospital (IS^Kt), 8 W, B. 718; see 
aHo RtFrium Charmee (1873), L. B.'18 Bq. 129), or a fund lor the red«m;^on 
of Btitidh ^avss for puiposes oonneotsd witli negro slaves (A.^Q, v. iroa- 
isiiftrs ’ Go. (1840), 2 R>»v. 313, 825). 

Me Gamiidtn Charities, supra. Bus « sift for the benefit Of a town need 
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a particular church (a) or school (h), or for the benefit of a particular 
class of persons (c) or a particular congregation of Noncon¬ 
formists (<£), or to endow a particular lectureship (e), must be con¬ 
fined witliin the limits named, unless it can be said on failure of 
such purposes that they were merely modes of effectuating a wider 
charitable intention (/). 

If a gift to charity is conditional, and the condition, though 
possible (</), remains unsatisfied, the doctrine of cy-pri$ is in¬ 
applicable (h). 

If it is doubtful whether the named purpose can take effect, any 
application cy-prh must be postponed until it is clear that the original 
purpose has failed (t). 

349. Again, where there is no general dedication of a fund to 
cliarity, or, in other words, where there i.s no overriding charitable 
intention, a gift fur a particular purpose which cannot take effect 
cannot he applied cy-prh (./). So a bequest to a particular chari¬ 
table institution which has ceased to exist prior to the testator’s 
death fails entirely (A:). 

3fi0. Bequests for the purpose of having masses said for the 
repose of the souls of particular persons, which are void for super¬ 
stition, besides not being charitable, are not applicable cy-prh (1). 

Gifts formerly rendered void by the Mortmain Acts were not 


(a) Anm. (1702), 8 Froom. (OH.) 330; ^.-O. v. Oxf<yrd 1 Bro. 

0. C. 444, n.; A.-Q. v. Boultbre (1794), 2 Vos. 380, 387; Corbyn y, French 
(1709), 4 Ves, 418, 

(b) A.-a. V. Andren) (1798), 3 Yes. 633, 049. 

(<•) A.~0.y. Boater(1684). 1 Vern. 248 (ejected ministers), reversed on other 
grounds sub nom. A.-O. v. Hughes (1689), 2 Veni. 105. 

(d) A.-O. y. Wansay (1808), 15 Ves. 231; Free Church of Scotland {General 
Assembly) v. OvtTtoun {Lord), [1904] A. C. 616. But see A.-O. r'. Bunce(1868), 
L. R. 6']J:<]. 563. 

(e) A.-O. V. Cambridge {Margaret and Regius Professors) (1682), 1 Vem. 55. 
(/) See Bunting v. Marriott (1854), 19 Beav. 163; Re Unite (1906), 75 L. J. 

(CH.) 103. 

(^) As to impossible conditions, see Re Reed (1893), 10 T. L. B. 87. 

(A) Chamherlayne y. Brackett (1872), 8 Ch. App. 206, 211; and see New r. 
BoiinJcer (1867), L. B. 4 £q.>655. 

(»■) A.-O. V. CAe«<er(B$««(M>)(1785), 1 Bro, 0.0,444; A.-0. y. Oglander(1190), 

3 Uro. 0. 0. 166: A.-O. v. CVow* {Karl) (1856), 21 Beav. 392; Sinnett y. Herbert 
(1872), 7 Ch. App. 232, 241; and see Re Otjde (1898), 79 L, T. 261; Wallis v. 
s.-a.fr New Zealand, [1903] A. 0. 173; A.-(}. v. Price (1908), 24 T.L. R. 761. 

(/■) Biscoe V. Jachsmi (1887), 35 Ch D. 460, 466, 0. A. Sm also Clark y. 
TayUr mbZ), 1 Drew. 642, 644; Re White (1886), 33 Ch. D. 449; Boors v. 
Hoare (1886), 66 L. T, 147, 149; Re Randell (1888). 38 Ch. D. 213; A.-O. 
y, Ox/tnrd {Bishop) (HSCX 1 Bro. C. 0. 444, n. (a gift to erect a church at a 
partioulu place, which was opposed by the bishop); A.-O. y. MinshuU (1798), 

4 Ves. 11,14; and p. 158, ante. 

(*) Me Ovey (1885), 29 Oh. D. 660; Re Rymer, Mytner y. Stanfidd, ri8951 

1 Ch. 29; Be Davie, Hannen v. HUlyer, [1902] 1 Ch. 876, 881. DistiDg:mdt tito 
cases where the insUtution ef ists at the testator’s death, but suhsequeatly faita, 
p. 101. awte. 

(0 ir«»* V. ShiMeworih (1835), 2 My. & E. 684 ; Heath v. (Jhapmms (1854), 

2 Drew, 425; Be MmdiU (1861), 30 Beav, 360. also p. 120, ante, and lor 
the i^-pres application in oertain drcumetances of gifts for Roman Oatholie 
chaiitieB. see Roman Oidholie Charitiee Act, 1860 (23 & 24 Viet, c, 134), s. 1; and 
p. 199, pos^ 
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ftfiplied cy-prh (m). ^Such gifts, e.g,, gifts of money directed to be 
laid out in land or gifts of land, would not now fail (»)• 

Sub-Skct. 7 .—sudatory Oy~pri$ Appliet^hn. 

851. In several instances cy-prh application has been authorise<l 
by statute. 

Thus, charitable trubts for the exclusive benefit of Itotnuii 
Catholics are not rendered void by the addition of unlawful or 
superstitious trusts, but the property may be apportioned by a 
scheme and the whole applied to lawful purposes (o). 

So, too, the Charity Commissioners may, with the consent of the 
governing body, apply certain non-educational endowments either 
wholly or partially, by means of a scheme under the Endowed 
Schools Act, 1869, for the advancement of education (p). 

Again, the Charity Commissioners are empowered, u})on the appli¬ 
cation of the trustees of any fuel allotment, to authorise the use cnI 
such fuel allotment as a recreation ground and field garden {q). 

Farther, all schemes made by the Charity Cominissionera in 
relation to any charity the endowment whereof consists of land 
other than buildings must contain provisions (r) authorising the 
trustees of the charity to set apart portions of the land for 
allotments («). 

Part V.—Trust Property after the Trust 

is created. 

Sect. 1.— Recm-ei'y of the Trust Property, 

Sub-Sectt. l.—Jn Oeneral. 

352. In certain cases the Charity Coinmissiouei B are empowered 
by statute to sue for the recovery of property belonging to 
charities (f). 

353. Charitable beneficiaries who are entitled absolutely to 
legacies may demand immediate payment, ‘notwithstanding any 

, direction for accumulation (a). In the case of a charitable bequest 

(m) Simt V. Quinlan 11864), 16 1. Ch. B. 191 ; and sco A,~0. v. Whitchurch 
(1796), 3 Ve«. 141; A.-O. v. Skpmy (1601), 10 V«s. 22. 

(n) See Mortmain and Charitable Usea Act, 1891 {hi & 55 Viet. c. 73); and 
p. 136, ante. 

(o) RoTtiftn Catholic Charitiea Act, I860 ^23 & 24 Viet. c. 134), e. 1. ThU 
Bectim doee not apply if the property is entirely dovetod to superstitious uses 
{Be JUandell (1$61}. 30 Beav. 360). 

(p) Shidowed Scoools Act, 1869 (32 & 33-Viet. o. 56), s. 30; see Be Charitable 
QifU firr J^ieonere (1872), 8 Ch. App. 199. For the definition of educational 
eadowment, see s. 5 of the Act of 1869 ; and title Education. 

(g) CommoQS Act, 1876 (39 & 40 Viet. o. 56), s. 19; Conuuons Act, 1899 (62 
A ra THot. c. 80), s. 18. See titles ALUMnmrra, VoL I., p. 334; Commons and 
filOHTS OF COMICOES, p. 596, post. 

(r) Allotments Extension Act, 1882 (45 A 46 Viet. c. 80), s. U. Beo title 
AiiionajiiTs, Vd. I., p. 3®8. . „ , , > 

(•5 See, for example, Eocyclopsedia of Forma, Vol. Ill-, p- 480, clause 17. 

(y Chintablo IVusts (Becovery) Act, 1891.(54 Vfct. c. 17), s, 8; see p, 322, [Mt. 

(a) Hariin T. ^fattermnt [1894] ? (?}». 184, 0, A„ affimwd $ub turn, WhuTtm 
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which remained unapplied and accumulated for thirty y^tre, the 
accumulations were held to go with the original bequest (&). 

Interest is allowed on a charitable legacy as from the end of a 
year after the testator’s death (c). 

354. A tenant of charity lands is under an obligation to the 
charity to keep such lands distinct from his own property during the 
tenancy (d). If the lands of the charity have become intermixed 
with other lands, the boundaries of the charity lands must be ascer¬ 
tained either by commission (#•) or by inquiry at chambers (/); 
and if they cannot be pointed out, men the value of the lands 
formerly belonging to the charity must be ascertained (ff). 

Sub-Sect. ‘2*—Following the Trust Property, 

355. Beneficiaries who have sufi'ered from an improper alienation 
of the trust estate, in addition to their right of action against the 
trustees for breach of trust (/<), may in many instances follow the- 
trust estate into the hands of the alienee (i), or attach the property 
into which the trust estate has l)een improperly converted (k). 
I'hey are entitled to take whichever remedy appears moat 
beneficial (/). 

Unless the purchaser can plead protection by reason of the 
Statutes of Limitation oroii tlie ground that he is a purchaser for 
value without notice, a conveyance to him of charity property 
which constitutes a breach of trust is set aside (i/i). The same rule 
applies in the case of a lease in l}reach of trust (n). In the absence 
of collusion or fraud, the court may on setting aside a sale (o) or a 
lease (p) direct that an allowance should bo made in respect of 
buildings or other permanent improvements erected or made on the 
land. 


▼. Maeterrmn, [18!)a] A. C. 188, overruling a previous doubt upon this point 
expreumvl in Ilarhin v. Masterman (1871), L. 11. 12 Tki. 5a9. 

(h) Forbes v. Forbes (18,'>4), 18 Tleiiv. b‘>‘2. 

(«) Fisher v. Hrierlcy (No. 3) (1861), 30 Hoav. 268. 

(f/) A.-O. V. Fullerton (1813;, 2 Ve«. & B. 263 ; Spike v. Harding (1878),7 Ch. D. 
871, whoro it was said that tho obligation rests on the tenant not merely at the 
end of the term when be comes to deliver up the property, but during uie sub- 
sietenoe of the term also. 

(f) A.'Q. V. Fullerton, snpra, at p. 266. See also Rertsly v. Farrtr (1700), 2 
Vern. 414; A. O. v. Jtmoyer (1800), 5 Ves. 300; *8.-0. v. Bath Corporation (1M9), 
18 L. J. (CH.) 276: A.-O. V. St^hena (1866), 26 L. J. (cn.) 888; and title 
BotWDAEIES AND FENCES, Vol. 117. 


(/)'*Sp»ie V. Harding, supra. 

OA A,-0. V. Fullerton, supra, at p. 266. 

(ft) See p. 276, poet/ end, graerally, title Trusts and Trustees. 

(0 V. Kell (1840), 2 Beav. 676; A.-O. v. Compton (1842), IT. ft C. 

Ch. ikk& 417. 

(k) A.‘Q. V. Heteeaetle Corporation (1842), 6 Beav. 307. 

(0 Ibid., at p. 314. 

(w) A.-Q. V. Chriae HotpittU (18;i4), 3 My. ft K. 344; A.-O. v. SteUingham 
(1840), 3 Bear. niA.^0. v. Kerr (1840), 2 Beav. 420; A.-O. v. MsmOeekr 
(Bieho^ (1867), L. R. 3 Eq. 43G ; see title Trusts and Trustees. 

(n) Be iMw/ord Charity^ forte Skitmer (1817), 2 Mer. 463, m*, M tO 
setting aside improvident bases, see further, p. 224, post. 

M A.-G. T. Hagikd^ pti^, Oxford (ISw, 18 Beav. 228, 

(f) A.-G, T. Kerr, etgpm. See also pp. 223 il 




t*ABT V.—tnUST pROPlEK'rt Amit tllK is 

366. A purchaser for value of land subject to a legal ront-ehArge 
in favour of a charity, of M'hioh he liad no notice, nevertheless takes 
Buhiect to the rent-charge ( 9 ); and d fortiori where be had notice (a). 
If the charge is equitable only, a purchaser for value without notice, 
but no other purchaser, will take free from the charge {h). 

Where a person who purchased land with notice of an equitable 
right sells to another for value without notice, the latter is protected 
even where the right is vested in a charity (r). 

A purchaser for value without notice of a trust cannot subse¬ 
quently after getting notice of the trust protect himself by taking a 
conveyance of the legal estate from the trustee, for by taking such 
a conveyance he becomes a trustee himself (r/). 

867. A purchaser for value with notice that the property pur¬ 
chased is subject to charitable trusts takes subject to those trusts (r), 
and no length of possession will, apart from the Statutes of Limita¬ 
tion (/), protect him (g). Notice given at any time prior to the 
execution of the conveyance binds the purchaser (//). 

A person acquiring a charity estate for no vuluablo consideration 
is not entitled to protection whether he had notice of the trusts or 
not (t). 

Sub-Sect. 3 .—Itwovrrtf uf iteut~c.h(tryfs. 

358. Where a legal rent-charge has been created for charitable 
purposes, payment may be enforced by an action of debt against 
the freeholder of the whole (k) or of a portion of the land 

(y) East Orinsted Ca<e nC33), Puke on Cliaiitahlo TIhoh, e<l. iJridffman, 038; 
Psaeodt r. 37i<wer(1638), Duke on Charitable ed. Pridfnnaii, aSti; iV/mrlm 
V. Charles (i673), Cos. temp. Finch, 81; Hugdon, Vendor and Purdiasi-r, 14th cd. 
722. See Aid, Cohm <fc Co. y. Emmerson (1887), 12 App. Cas. 300, 300, 307; 
and compare A. -6. r, H’i7fcin« (1833), 17 Peav. 285, where the defonw* of pur¬ 
chase for value without notice was holtl Hutficiont defeat ih' olatnis of a charity 
to a reni-idiarge the legal estate in which was outstanding. See the disciissiuu 
of this case, Sugden, Vendor and rurobasor, 14th od,, jm. 704 et sey. 

(а) Hide's Case (1028), Puke on Charitable Uses, ed. Itridgnuut, 030. 

(б) Rs Alms Corn Charity, nooil 2 Ch. 7.>0, 700. 

(c) lUd., where, however, the early coses to the t^mtrary, namely, Ka4 Orinsteil 
Case, supra; and SutUm Coh/fw/d Case (1635), Duke ou Charitable Uses, ed. 
Bridgman, 642, were not quoted. See also CharUabh Dmuttivm Cetinmissiouers 
V. Wybrants (1845), 2 Jo. & Lat. 182, 194 ; A. C. v. Cmver {Lord) (1730). 2 Kq. 
Cas. Abr. 195, fol. 16; Dart, Vendor and Purchaser, Tth ed. 933; and title 
TimsTB Aim Trustees. 

{d) Mvmfnrd y. Stvhieasser (1874), I,. 18 35q. 556, 503, approving Haanders 

y. Dehm (1692). 2 Veni. 271. 

(e) Harding y. Edge (1682), 2 Cas. in Ch. 94; A.-C. v. Christ's Hospital (1834), 
8 My. ft E. 344; A.-d. y. Flint (1844), 4 Hare, 147 ; A.-O. y. Hall (1852), 16 
Bear. 388, 392. 

(/) Bta Inecrporai^ Soeitiy y. Richards (IBil), 1 Dr. ft War, 258; A.-O. r. 
Faynt (1859), 27 Beav. 168; A.-Q. v. JDavey (1859), 4 Pe 0. ft J. 136; and 
p. 204, post. As to the Statutes of limitation generally, see title Limitation 
or Axmom. 

(j|A y. Chrisfs Hospital, mpsfp s oaeA see CAwroAcr v. J/arftn (1889), 42 
cai;.p.312. ... 

ih) Woodford (InhahitafUs) v. Parkhwnd 0639), Puke on Chantsilde XTses, 70; 
•Biee* RooU y. WUtiamton (1888). 38 Oh. 1). 485, 497. 498. 

(4) mastodl T. MasudU (1732), 2 1*. Wme. 678, 681 ; and see Rhody y. Walters 

(18mi6V68.288,m 

^ Thomas V. a^mtor (1873), L. B. 8 a B. 370; Fort^y. Leigh (1848), 
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charged (j), whether be has received any rents or not(m), though 
the rent-charge does not in itself constitute a debt (n). If the rent- 
charge issues out of lands belonging to several owners, the charity 
can enforce payment of the whole from the owner of one estate (o), 
leaving him to levy contribution from the owners of the q^er 
estates charged (b). The court may direct an inquiry whether any, 
and what, other property is chargeable, and in whose possession 
such land is and what is its value (c). 

But an action of debt will not lie against a tenwt for 
years (d), though his goods may be distrained upon by,.!charity 
trustees who are legal owners of a rent-charge to recover ^yment 
thereof (c). 

Certain remedies for recovery of annual sums charged on land 
by distress, sale, or mortgage are given by statute (/). 

369. Actions to recover rent-charges which appear to belong to 
charities may be brought by the Attorney-General (g). 

The Charity Commissioners may also, with the sanction of the 
Attorney-General, institute proceedings (h) for the recovery of 
rent-charges which do not in their opinion exceed £20 a year 
in value (i). For the purposes of any proceedings instituted by 

2 Hxch. 44(5; Nwir/e v. Cooke (1890), 48 Ch. D. 519 ; lie Herhage lienta, Oreetiwich, 
1189(5] 2 (;h. 811. Ileal actions, it may bo noted, were abolished by the Real 
rroperty Limitation Act, 1838 (8 & 4 Will. 4, c. 27), 8. 30; see title Action, 
Vol. 1., p. 46. 

(/) Christie v. Barker (1884), 63 L. J. (q. B.) 537. 

(in) Vertmes. Towmeiid, [1896] 2 Q. B. 129; Be Herbage Rente, Greemowh, 
snpra, at p. 819 ; and compare, on the other hand, Odium ▼. Thompson (1893), 
31 fj. 11. Ir. 391, wboro it was held that the owner of the rent-charge was 
entitled only to the profits received by the owner of the laud. 

(») lie Blackburn ami District Bmejit Buildimj Society, Ex parte Oraham (1889), 
42 (..’h. 1). J543, 349. 

(a) A.-a. V. Shelly (1712), Snlk. 1(53 ; A.-G. v. Wyburgh (1719), 1 P.Wms. 599; 
A.-C. V. Jackson (1805), 11 Ves. 305; Christie v. Burhvr, supra; Be Herbage 
Bents, (Ireenu'irh, sufira, at p. 821 ; Shelford, Law of Mortmain, pp. 433 et seq. 

((<) Christie v. Barker, supra, at p. 542; Be Herbage Rents, Oreenu^h, supra, 
at p. 825. 

(c) A.-ff, v. Wyburgh, su;>ra ; A.-G. v. Jackson, supra; A.-G, y. Naylor (1863), 

1 Hem. A M. 809; Be Alms Com Charity, [1901] 2 Ch. 760. 

(d) lie Herbage Rents, Greenwich, supra. Except where the tenant lor years ' 
rloliborately paid the rout-charge to a person not entitled {CvUs v. West (1557), 

2 Dyer, fol. 141 b, pi. 47; Be Herbage Rents, Greenwich, supra, at p». 822, 824). 

(V) Woodford {^InhahUants) v, Parkhurst (1639), Duke on Charitable Use8,70; 

Hwdtr v^Chambury (1784), 3 P. Wml. 256; Re Herbage Rents, Grtenwich, supra, 
at p. 815. 

(/) Conveyancing and Law of Property Act, 1881 (44 & 45 Viet. c. 41), a 44. 
See title Ramr-cnAKaEs and Annuities; and the non-charitahle case tlambro 
y. Hambro, [1894] 2 Ch. 504. These remedies would seem to Jie ayailable lor 
the recorery of bbaritable rent-charges in proper casee. 

(y) See A.‘G, y. Bolton (1796)» 3 Anst. 820; A,-0, y. Jackson, supra; A*-G. 
y. Gateeigns (1832), 1 L. J. (oir.) 122; A.^G, v. Naylor, supra, 

{It) l.e., aotioo, petition, or other proceeding, such as sat originating summons 
(Charitable Dhtuds (Recovery) Act, 1891 (54 o. 17), s. 3); see idso Bassano y. 
Bradlev, [18961 1 Q- B. 645. 

(0 Charitable Trusts ffieooverylAct, 1891 (54 Viet e. 17), s. 8. Fonexau^les 
cl proceedings institated under this seotron, sse Re Qvtvnxu's Charity (1894), 10 
T. Ji. R. 428; Re Herhspe Bents, Oremmeh, supra ; Re WbiUl'e Charttm, [1^] 

1 Ch. 659; Mid as to id prooedun by the Oharity CoumMskNienu aeto. 4 
uithesamsAot 
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the OommissionerB for the recovery of charity rent-charges, the 
printed reports (A;) of the former Commissioners for inquiring into 
charities are admitted Mpiirnd facie evidence of the facts and docu¬ 
ments stated therein, if notice by the party intending to use them 
has been given to the other party (f); and in such proceedings pay¬ 
ment of a rent-charge for twelve years is prinid fade evidence of 
the perpetual liability of the land to such payment, no proof of the 
origin thereof being necessary (m). 

Charity trustees may also institute proceedings for the recovery 
of rent-charges and arrears, and such proceedings do not require 
the consent of the Charity Commissioners (n). Such actions may 
be brought in a county court, provided that the value of the rent- 
charge does not exceed d£100 per annum (o). 

360. Where the boundaries of land subject to a rent-charge are 
confused, the court will give relief by directing the lands so charged 
to be ascertained (p); or, if this/rannot be done, by compelling the 
negligent party or those claiming under him to render an equivalent 
in satisfaction of the rent-charge (//). Where there is a confusion 
of boundaries, or it is not known out of what land the rent-charge 
issues (r), or the legal title is not clear or is defective («), a leg/il 
rent-charge may be enforced in equity in favour of a charity where 
the right could not be enforced at law (t). 

361. Long-continued payment may prove the existence of a rent- 
charge (a), especially if the amount paid coincides with the amount 
of the rent-charge (fc). The defendant may, however, produce his 
title-deeds or other evidence to negative such inference and show 
that the payments were made for another reason (b). 

A defence founded on the Statutes of Liniitatiou may be a 
complete bar to an action to recover a charitable rent-charge (<■). 

(k) E.g., the reports made under siat. 58 Geo. c. and other renoaled 
Acts appointing comtnissioiiorH to inquire into charities ; »>eo Charitable Trusts 
(Recovery) Act, 1891 (54 Viet. c. 17;, s. 5 (1). 

(?) Ibid. Where extraola from such reports are usjpd in court, they are veriiie<l 
by affidavit of the secretary of the Charity Coinuiissiou (£e Ahnt 0<trn (J/uiritg, 
[J90I] 2 Ck 750). See He Owynne’e Charity (1894), 10 T. L. E. 428. 

(m) Charitable Trusts (Recovery) Act, 1891 (54 Viet. c. 17), a. 5 (2); aee lri$h 
Lam Cummiuion v. Grant (IS64), 10 App. Caa. 14. 

(n) Baeaano v. Bradley, [1896] 1 Q. B. 645. 

(o) Ibid. ; County Courta Act, 1888 (dl.& 52 Viet. c. 46), s. 60, aa amended by 
County Courta Act, 196^ (6 £dw. 7, c. 42), a. 6. 

(p) Ambltr'i Cute (1770), cited 4 Yea. 184; and see p. 200, ante; and title 
Bookdxbies xko Fesceb, Yol. III., p. 117. 

(«) A.-O. V. Stephem (1855), frDe 0. M. & O. Ill, 134. 

(r) A.-Q. y. WUhim (1853), 22 L. J. (OH.) 830,832. 

(«) Be Herbage BenU, Oreenmeh, [1896] 2 Cb. 811, 825. 

(?) Ihe law here enundated ie iu aooordanoe with the vreU-establiahed principle 
that equity will aid defective aeauratmee in favour of cliarity (Shellord, Law of 
luEortmain, p. 51^. 

(a) A.-C. V. lFe«*(1858), 27 L. J. (oH.) 789 (thir^ years' continuous payment). 

{h) A.~0. y. Stephejis, tupra, at np. 1^, 139. Long-continued pi^ent may 
eatep the person paying <« rent-ccaige from denying the owntHrehip of lands 
ohaigeable ((5tk at p. 143). 

{«) A.~G. y. lYima* (1853), 17 Beav. 285, 293 ; A.-0. y. Stephme, eupru, at 
p. 146 : St. Mary Magdalen, Oxford {Ireeident ete.) v, A."Q, (1857b 8 H. L. Cat, 
189. ^ ^ aleo p. 204, poet. 
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But time does not run where by reason of the oiremnstanees no 
beneficiary is in a position to make a claim (d). 

Strs-SaoT. 4 . —ApplicaHon oftht Statutei of Limitation to OhariUat, 

362. In proceedings against charity trustees (whether expr»8 
or constructive, but not including the Official Trustees of Cbariktble 
Funds) the rule is that, except in cases of fraud, retention of the 
trust property, or conversion by the trustee to his own use, the 
right of a cestui que trust to sue in respect of trust property, whether 
real or personal, is barred after the expiration of six years (e). 
Time runs from the date of the breach of trust (/). Subject to the 
last-mentioned rule, it may be stated generally that, except in cases 
of express trust (g), claims by charities to land or rent are barred 
after the expiration of twelve years (h). 

In the case of a purchase for value of land or rent from an express 
trustee for a charity in breach of trust, time runs in favour of the 
purchaser from the date of the conveyance to him, and the claim of 
the charity to the land or rent is barred after the expiration of 
twelve years from that date (i). It makes no difference that the 
proceeding is instituted by the Attorney-General (&). The impeach¬ 
ment of improvident leases of charity lands may similarly be 
barred (/). 
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363. Charity trustees may under the Statutes of Limitation 
acquire a valid title to lands of which they have enjoyed possession 

(d) A.-O. V. Perm (1842), 2 Dr. &. War. 67, where a rent-chargo was given as 
a (salary for a sclioolniaster to bo appointed by a corlain person; no appoint- 
moiit was inudo for twenty-seven years, but nevertheless the ront-chnrgo was 
not barred. See also Incorporated Societi/ v. llichardt (1841), 1 Dr. & War. 268, 
28H 

(r) Trustee Act, 1888 (.51 & 62 Viet. c. 69), s. 8 : see title Trusts Aim’ 
Tiidstkss. As to the Statutes of I,imitation generally, see title LlinTATlOK 
OF Aoitons. 

(/) Tfiime V. Heard and Marsh, [189«o] A, C. 49.5. 

(</) Eeal Property limitation Act, 1883 (3 & 4 Will. 4, c. 27), s, 25; Supreme 
Pourt of Jiidiciitiiro Act, 1873 (36 & 37 Viet. c. 66), s. 26 (2); Charitable 
Donatione CommiasHmers v. Wyh^anU (1845), 2 Jo. ft Lat. 182; Jte Cfwynnde 
Charity (1894), 10 T. L. R. 428. As to the meaning of “express*’ trust, see Soar 
T. Ashwdl, [18931 2 Q. B. 390. 395; and see also title Trusts aitd Trustbbs. 

(it) Charitable llonatiom Cooimissionersv. Wybi anta, eupra; 8i. Mary Magdalen, 
Oxjord {President etc.) v. A.-Q. (1857), 6 H. L. Gas. 189; see also Ineorporated 
l^iety V. Jiiekarda,mpra ; A.~0, v. Pereee, eupra ; A.^O. v. Flint (1844), 4 Hare, 
147, 165^ where the point was disoussed.^ The time prescribed ^ the Pm- 
perty Lunitation Act. 1874 (37 & 38 Viet. c. 57), s. 1, amending the previous 
Act of 1833 (8 ft 4 Will. 4, c. 27), is twelve years. 

The earlier Limitation Acts, 32 Hen. 8, c. 2, and 21 Jao. 1, a 16. were 
held not to apply to charitieB in equity, though they did at law (eee A.>(7. v. 
OoveuJhy Ooniandion (170^, 2 Vem. 897,399; A.-O. v. Ikeeter CorjKsratid*(lS2l^, 
Jac. 44^ 448.; A.-G*. v. (fhriet'e ffoepiial (1834), 8 My. ft E. Sm; Intsorptinded 
Soeietp V. JUdatde, eupra ; 8t. Mary Magatden, Oaford {Preeideni sfc.) v. A.^0., 
•upm, at pp, 213, 214), except, in the case of a punmaser Imr vsloa .without 
notioe ICharitabts JhaaUone Conimmumere v. Wyorante, eupra, at p. l2ii. At 
taw the old Aots did awpty to charities (ibidX 

(•) Real Property Id^tation Act. 1883 (3 ft 4 Will 4, o. 37). s. i 31, Mary 
Moudalen, Om/ord(Preeideui0tc.) A.-G.,supra; A;-<7. r.Mint, st^pr^atp. 165. 

® 8t. Mary Magdalen, Oxford (President.etcA v. evmret, 

m V. Darey ^359^, 4 Be 0. ft J. 136; A.-0. r. Pe^e <l851)f)» 27Beav. 
168. As to the right to bnpeaeh improvidwit leases, see pp. 224 «( eeq„ put; 



m 
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under n oonve^ruioe rendered void for not complying wUii &6 
reqmrements of the Mortmain and GharitaUe Uses Act, 1888 (ml. 

Title ma^ also be acquired by possession nnder a void lease (n). 
It no rent is paid, no tenancy is created) and the statute runs from 
the date on which possession is acquired (o). The payment of rent, 
however small, establishes the relation of landlord and tenant, in 
which case the statute runs as from the last payment of rent(p). 

384. The right to claim the benefit of a gift over of land from 
one charity to another may be barred by effluxion of time (q). 

Time does not run in favour of a person who has got possession 
of charity land by fraud so long as the fraud is concealed, but it 
begins to run from the date of discovery (r). 

The claim to a charity legacy is barred after twelve years where 
no sum has been appropriated for payment, no trust created, and no 
assets admitted (s). 

SaoT. 2. —Liabilities affecting the Trust Property, 
Sub-Sect. l.—Hatate Duty, 

385. Apart from the special exemption mentioned below, there is 
nothing in the Finance Act, 1894 (a), generally exempting from 
liability to estate duty property passing upon a death to a charity. 

Where a testamentary gift to charity is effected by the machinery 
of a present gift subject to a reservation of a life interest in the 
subject-matter of the gift, a succession within the moaning of the 
Succession Duty Act, 1853 (5), takes place on the death of the donor, 
and estate duty then becomes payable (c). 

The fact that the property is situate abroad, and that the donor 


(m) 51 & 62 Viet. c. 42; Churcher r. Martin (1889), 42 Ch. D. 312. For a 
■imilar cabo of a devise void under the law before 1891, see lU Lacy, Rtyyal 
Oeneral Theatrical Fund Auodation^ v. Kydd, [1899] 2 (.'h. 149, where, a'ooordiiif; 
to a shorthand note of the proceedings on the files of the Charity Commission, 
the judge directed that whatever proiwrty had vested in the trustee should be 
conveyM and assigned in trust for the onarity. As to the formalities required 
by the Act of 1888, see p. 127, ante. 

in) Magdalen Hoeptial {JPrteident «tc.) v. Knatte (1879), 4 App. Cas. 324 (lease 
void under stat. 13 Eliz. c. 10) ; Bunting v. iSarj^t(1879), 13 Ch. D. 330 ; WebUar 
Southey (1887), 36 Ch. D. 9, 19 (leases void under Mortmain Acte); A.-Cl, 
V. Jhivsy (1859), 4 De Gi. A J. 136; A.-O. v. Payne (1859), 27 Beav. 168 (Improvi- 
dSnt leaees). The same principle would no doubt apply in the case of a lease 
void under the Charitable Trusts Amendment Act, 1853 (18 A 19 Viot. a 124), 
s. 29 {Bangor {Bithop) v. Parryi [1891 ]*2 Q. B. 277). As to void leases generally, 
see p. 227, poet. 

(o) Magicien Hooted {Pruident etc.) v. KnotU, envra, at p. 334. 

\p) Beal Proper^ Limitation Act, 1833 (3 A 4 will. 4, c. 27), s. 8; Bunting 
V. Sargent, suprai Webster v, SouthM, supra; see also Magdalen Hoepital 
{Prtoiierd etc.) v. KneMe, supra, at p. 835. , ^ 

(«) See Bs Orchard Street SdutUe {Trustees), [1878] W. N. 211 ; Chrie^e Bos- 
pimy. Oraiugsr (1849), 19 L. J. (CB.) 33. » . 

fr) Bovendm v. Aniwsfey (Aer^ (1806), 2 Sch. A Lot. 60L 634; tad see 
CbarUaUe Jkmabhns Commieeienarsy. ^hante (1845), 2 Jo. A Ltt. 182. 
Cttdburu y. Smith (1869), !<. B. 9 37. 

57 A 53 Viot. 0 .30. See genereUy tifle Death Durow. 

16 A17 Viot. Ml. s. 2. ^ ^ 

A.<47. ▼. dsuneh Cdomzation Bueietu, [1901] 1 K. B. 123; A.><7. v. •Tohnton, 
1 K.B. 617; Finsnoe Act, 1894 ^7 A 5« Viet. o. 30), 2(1) (c), 3. 
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is a foreigner, is not alone sufficient to exempt the subject-matter 
of the gift from payment of estate duty (d). 

Estate duty is not puyuble on property in which the deceased or 
another person was interested as holder of an office, or recipient of 
the benefits of a charity, or as a corporation sole (e). 


Sub-Sect. 2. —Legacy Duly. 

366. As a general rule legacies to charities, like other legacies, 
are subject to legacy duty (/), the rate being 10 per cent., as in the 
case of legacies to strangers in blood ig). 

A gift of a clear annuity or a direction to set apart so much as 
would produce a clear income or sum of a specified amount is 
construed to be a gift free of legacy duty ih). But an intention 
that the legacy should be duty-free cannot be implied from the fact 
that if duty were deducted the residue would not be sufficient for 
tbo specified purpose (t). 

367. Where the entire personal estate of the testator is under 
.tlOO, no legacy duty is payable (y). Nor is duty payable on legacies 
consisting of books, prints, pictures, statues, gems, coins, medals, 
specimens of natural history, or other specific articles, bequeathed 
to or in trust for any body corporate, whether aggregate or sole, or 
to any of the Inns of Court or any endowed school, in order to be 
kept and preserved by such body corporate, society, or school, and 
not for purposes of sale Qt). 

The Treasury may remit any duty, including legacy duty, 
leviable in respect of bequests, such as pictures, prints, books, 
manuscripts, works of art, or scientific collections given for national 
purposes or to any university, county council, or municipal 
corporation {f). 


01) A,-ft. V. Jewish (hilonizatioH Sticiefy, flSOl] I K. B. 123, where the trustee 
WHS Euglibh. 

(«) FniiiiK’O Acti lSSi4 (37 & 3S Viet. c. 30), e. 2 (1) (h). 

If) lie Fiancklin's Charity (1829), 3 Sim. 147; lie (I'i/A'insou (1834), 1 Cr. 
hi. Si B. M2. 131, aHinned sub nom. A.-O. v. Nash (1836), 1 M. & W. 237, 
Kx, Ch.: Shelford, I^aw of Mortmain, pp. 773 et seg. I’rior to the Customs and 
Inland Revenue Act, 1881 (44 & 43 Viet. c. 12), s. 42, where logades under £20 
were nut liable to legacy duty, duty was payable on the total amount of 
legacies given to trustees fur distribution among various charitable objects, 
though none of the recipients roceiTed*£20 {lie Fraucklin'a Charity^ eupra; 
A.-a. V. FtkyeralJ (1843), 13 Sim. 88; De GrifUhs (1845), 14 M. & W. 510; 
De Fearce 1(1837), 24 Beav. 491; Harris v. lluwe {Earl) (1861), 30 L. J. (<!H.) 
612). Since the passing of the Mortmain and Charitaole Uses Act, 1881 (34 
A 33 Viet. 0 . 73), there would appear to be no objection to the payment out ol 
impnre personalty of duty on legacies given free of dnty, thou(^ before that 
A(d this was not possible; see IFilkitism v. Bailer (1872), L. R. 14 Wl. 
See generally title Death Doties. 

(a) See Succession Duty Act, 1638 (16 Sb 17 Viet. c. 31); A.-JJ. v. Fitmerald, 
eujtra ; Parker (1859), 29 D. J. (EX.) 66. 

(A) Re Ciies (1869), L. E. B Eq. 271. 

S R* De Jiosaz (1886), 2 T. L. R. 871. 

Customs and Inland Revenue Act, 1880 (43 Viet. c. 14), s. 13, 

39 Qeo. 3, c. 73; 33 Qeo. 6. c. 184. Schedule. Part HI; see Rs WRMneim. 
tupra, et p. 160. ,, , ’ 

(i) Finance Act, 1894 (57 58 Viet. c. 30), s. 15 (2). 
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868 . L^aciea given for the education or znaintenance of poor 
children or for the support of any charitable institution or other 
diaritable purpose in Ireland are not chargeable with legacy dntj (m). 
Thus, legacies for endowing a convent in Ireland (n) or for the public 
celebration of masses for the repose of the testator’s soul (o) are 
exempt; but not legacies by persons domiciled in Ireland for chari¬ 
table purposes outside Ireland (p), or for the benefit of the poor 
unless the objects are restricted to Ireland {q), or legacies which are 
absolute on the face of the will, but are impress^ with a secret 
charitable trust to take effect in Ireland (r). A legacy for charitable 
purposes in Ireland by a British subject domiciled in France, the 
will and subject-matter of the legacy being French, is not liable to 
duty (•). 

Sub-Sect. 3.— Succeuion Duty, 

369. Succession duty at the rate of 10 per cent, is payable upon the 
amount or principal value of property where it becomes subject to 
a trust for any charitable or public purposes under any past or 
future disposition which, if made in favour of an individual, would 
confer upon him a succession (t). Thus, where a donor by deed gives 
a fund to a trustee on condition that the income should be paid to 
the donor during his life, and that after his death the fund should be 
applied for charitable purposes, succession duty is payable on the 
principal value of the property on the death of the donor (a). 

Gifts exempt from the payment of legacy duty(&) are equally 
exempt as regards succession duty (c). 

Svb-Sbot. 4.— Dtdie$ on Property of Bodies Corporate and Vnincorporcde. 

370. The duty imposed (d) on the property of bodies corporate and 
unincorporate to compensate the revenue for the loss of probate (e), 
legacy, or succession duties, for which such bodies escape liability, 
is not payable in the case of the following properties; (1) property 
appropriated and applied for the benetit of the pabltc at large, or of 
any county, shire, borough, or place, or the ratepayers or inhabitants 


(tn) Stamp Duties (Ireland) Act, 1842 (5 & 6 Yiot. e. 82), s. 38; Stamp Act, 
1853 (16 & 17 Viet. c. 69), a. 20; A.-G, v. Delaney (1875), L R. 10 0. L. 104,131. 
(n) Mahony v. Duggan (1880), 11 L. B. Ir. 260. 

\o) A,-Q, r. Hall, fl8W7] 2 I. E. 426. See, on the other hand. Perry v. 
Twmey (1888), 21 L. k Ir. 480. 

Ip) A.-O. ▼. Hope (1868), I. B. 2 D. L. 368 ; A.-O. r. Delaney, supra, at 
p. 131. 

o) Kenny v. Am-O, (1883), 11 Ii. R. Ir. 253. 

r) Cvilen v. A.-O,for Inland (1886), L. K. 1 H. L. 190. 

s) Charitable Donations Commissioners ▼. Devereux (1842), II L. J. (on.) 362. 
n Sneoeasion Duty Ac^, 18W (16 ft 17 Viet. c. 61), «. 10; Be Parker (1869), 

291j. J. (XX.) 66, 72. 

(a) A,-q, ▼. Jewish Colomzalion Society f1901] 1 Q. B. 123, where the donor 
was a foreigner, but the trustee woe an kiglioh company, and the deed was in 
English form; see also A,-0. v. Jehsuon, [f903J 1 K. B. 617. 

i 6) E,g., legacies to charities in Irafamd. 
ej dnoosssum DuW Act, 1853 (16 ft 17 Vtot. c. 61), s. 18. 
a) Oostoms and Inland Berenue Act, 1886 (48 ft 49 Vlci e, 61) i see title 
t;oBroiUTzoM8. 

(«) Now esti^d^i eee title DxAXa DimgS. 
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thereof, or in any manner expressly prescribed by Act of faarlia- 
ment (/); (2) property afirpropriated and applied for any purpose 
connect^ with any reli^ons persnasion, or for any charitable 
purpose (pr), or for the promotion of education, literature, scienee, 
or the fine arts (h); and (3) property belonging to friendly societies 
or savings banks (t). 

The property of the Institution of Civil Engineers is also 
exempt (j), but not that of the Royal Colleges of Surgeons of 
England (k) or Edinburgh (Q. 

If the main object of an institution is the promotion of science, 
the existence of subsidiary objects does not deprive the institution 
of the exemption (m). 

The property of an institution in the nature of a mutual benefit 
society is not exempt (n). 

Sub-Sect. 6.—Income Taas. 

371 . Certain charities and gucsi-charitable institutions are 
exempt from that form of income tax commonly called property 
tax, which is assessable under Scbed. A to s. CO of the Income 
Tax Act, ]842(u), on the annual value of lands, tenements, and 
hereditaments (p). 

The exemption applies, inter oLuit (1) to the public buildings, 
offices, and premises of colleges and halls in universities (g), of 
hospitals (r), schools (s), almshouses (t), and literary and scientific 
institutions (u), where the buildings and premises are used solely 
for the purposes of such institutions; (2) to the cost of repairing 


(/) Ouatoms and Inland Havenue Act, 1885 (48 ft 49 Viet. c. 51), s. 11 (2); 
•ee Ivltmi Jtevmue Commmumerir, Scott, [1892} 2 Q. B. 152. 

(y) The term " charitable purpose” in this sub-section has a less extended 
meaning than, tinder the general law {ibid., at pp. 165, 166). 

h) Cwtoms and Inland Bevenue Act, 1885 (48 ft 49 Viet. o. 51), e. 11 (3). 

i) lUd., all (4); see title FBiEKmi.v Sooiettbs. 

{j) Ibid., s. 11 (3); Inland limmue Ctmmimonen v. Forrest (1890), 15 App. Caa. 
334, revereiog Jk InHitution of Civil Engineers {Duty on Eetate) (18w), 20 
Q. B. D. 621. 

Ct) Re Royal College of Surgeons of En^and, [1899] 1 Q. B. 871. 

\t) Sulley V. Royal Coltege of^ Surgeons (1892), 29 So. L. B. C20. 

(m) Inland Revenue Commissionetre v. Forrest, eupr(^ The two collsges dt 
oaxffiOSM had otiier and equally important objeote beaidea the advanoement of 
aoienoe, and so lost the benefit of the exemption ; see Be Royal College of Surgeons 
of England, ttipra; Sulley v. Roytd College of Burgeone, supra. 

(fl) Re Linen and WoMen Drcm^' (1887), 58 L. T. 949. 

(o) 5 Viet 0 . 35, a 60. 1^ also title Ikoohs Tax. Exemption from 
taxatioa under Sobed. A wae extended to friendly societiee by t'vo Bevenue 
Aet, 1889 (52 ft 53 Viet a 4^. a 12. 

tjp) Ibid., a 61, No. VL la Blake v. London Corportdian (1886), 18 Q. B. B. 
437, 444, 445, DsmcAV, J., said: "The enactment seems to have been drawn 
with a Inixed mtmtion, namely, to exempt oharitsUe insfitatitms, and to 
exempt certain institationa pmrtly d^nding on oharity, periiape in view fito 
benenufad charootw of ttus onjeeto of those institationa** Sse also DBvor^ v. 
Coomieeionor of Sltmpe, |!8lw] A. 0. 99. 

b) Ee porte UnivereBy Oellege of Kotik Wedes (190^, 96 L. T. 446. 

. rj ('ame v. NotttsyilKm LmoHe Boemtal Gtmiiiuetoe, [18911 1 Q. R 585. 

^ ; e) Blake v. Londod CetjtbeeOion (1887), 19 0. 8. B. 79,0. A. (Oi^ of T 
SqboqB. 

(Q Merry Clark Borne CTrddkne) v. AiuZaraiK [19941 2 X, B. 618. 

Mnegraee v. DtimSm MdfUtr^ (189^ Bt ^ B. B. 792. 



• PAHt V.--f»OST ^OPEKTir AfTElt THK t'RU«l' lii OREAtJSfi; * M 

And znAmtaining snoh traildings and premisea; and (S) to ttia rents *> 

and profits of lands, tenements, and hereditaments Imlonging to 
any bosmtal, public school, or almshouse, or vested in trustees for tflwthlf 
charitable purposes (a), so far as the same are applied to such 
punposes (b) or vested in the trustees of the British Museum (r). 

3^e exemption does not appl;p to buildings belonging to colleges Propwty art 
or literary and scientific institutions, if occupied by a member of the withte 
college or an officer of the institution, or by any person paying rent 
for the same, nor to buildings belonging to hospitals, public schools 
and almshouses if occupied by an officer or master thereof whose 
income from any source amounts to or exceeds £150 per amium (d), 
or if occupied by any person paying rent for the same (e). Nor 
does the exemption apply to an assembly hall held in trust for the 
Free Church of Scotland, from which no profits are made (/). 

A school, to be a “ public school," need not be wholly supported 
by charity. Maintenance in part by fees of scholars does not prevent H^^rted by 
a school from being exempt from property tax (g). t«eL 

The same principle ajiplieB in the ease of an hospital partly 
supported by fees of paying patients (A). It is not necessary for 
exemption that there should be an endowment. It is sufficient if 
the institution be maintained in whole or in part by voluntary con¬ 
tributions (t). The charitable character of an hospital is not destroyed 
by the fact that in certain years the fees of paying-patients exceed 
the expenditure of the hospital (A). But an hospital which, though 
founds by charity, is subsequently supported entirely by paying 
patients, is not entitled to exemption (2). 

An institution founded and endowed as a home for ladies in 



98 L. T. 446). 

{b) Income Tax Act. 1842 (6 ft 6 Tici. o. .35). e. 61. No. V ■. As to the mode of 
proof that property is applicable to charitable pnrjmHes only, see iln'd. 

(e) Ibid., 8.149. 

{a\ Ibid., a. 61, No. VI.; Bray ▼. Laneathire Jutiiatt (1889), 22_Q. B, D. 484, 
488 (apartments in a county lunatic asylum occupied by the medical and other 
officers, and a house ocoimira by the chaplain); mmyrave v. Dundee Mayietratee 
(1897), 34 So. L. B. 702 ^uildings of freejpublio library, in which aocommoda- 
tiod was given to books belonjpg to a private society). 

t d ft 6 Viet. 0 . 85, s. 61, No. VI. 

( Manghan v. Fret Church of Scotland^ (1893), 30 Sc. L. B. 666. 

Slahe V. London Corporation (1887), 19 Q. B. I). 79, 0. A. As to the 
taon and characteristios of a public scdiool, see ibid., per Fav, L.J., at 
p. 82; and DUtoorih v. CemaUmoner fUamjMj [1899] A. C. 99, 108, where it 
was fluLt. bharaoter of the school as puoho or private must depend not 
vpon the sdiolan to whom eduoatapn is given, but upon the terms on which and 
t£s oixeninstances in which eduoation is given, A theolo|^l ooUem sup^rted 
nutlT bf endowmanta and partly feai of rtudouts is not a ‘‘ public school ” 

* n__i ft aavx oa f. W 9A1 



aw TbswitaW , J., at p. 444. 

(AFfatiham v. Bowort (1888), 21 0. 38. B. 486; v. 

(UMife jf AM to thd of ** hoapitol too Poor 

Ormtkirh Uniim Qwrdiara v. 
A, 


t m aUf Jtj^um, 

teaval Act, IM6& ft»» Viet. c. 66).#. I^C 
<Mlsa ZMm <7 in^ 
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reduced circtimsUnees, each inmate of which must he podsessed of 
an income of £25 a year, is an almshouse (m), and as such exempt 
from property tax (n). 

Public libraries are literary institutions within the exemption (o). 

A dwelling-house belonging to the trustees of an elementary 
school, and occupied rent free without the power of letting it by the 
teacher, whose total income, without taking into account the annual 
value of the house, does not exceed JE160 per annum, is exempt 
from property tax (p). 

372 . Charities are also exempt from income tax assessable under 
Sched. G to s. 88 of the Income Tax Act, 1842 (q), whereby persons 
and corporations who are intrusted with the payment of annual 
sums and dividends on behalf of persons, corporations, or societies 
entitled thereto are charged with the payment of tlie tax. 

The exemption extends, inter alia, to (1) the stock, dividends, or 
interest of legally established friendly societies where the sum 
assured to any individual does not exceed £200 or the annuity £80 
per annum (r); (2) to the stock or dividends of any corporation or 
society of persons, or of any trust, established for charitable pur¬ 
poses («} only, or which may be applicable by the corporation, society, 
or trustee for such purposes, in so far as the same shall be so 
applied; and (8) to the stock or dividends in the names of 
trustees applicable solely to the repairs of any cathedral, college, 
church, or chapel, or any building used solely for the purposes 
of Divine worship, in so far as the same shall be so applied (t). 

Dividends on stock standing in the names of the official trustees 
of charitable funds, or in other names, certified by the Charity 
Commissioners to the Bank of England to be exempt from income 
tax, must be paid free of tax (a). 

373 . Charities are also exempt from income tax assessable under 
Belied. D (b) upon all property or profits not contained in Scheds. A, 
B, C, or E, and not otherwise exempted from the tax (c). 

Corporations, societies, and trustees for charitable purposes 
only ((/) are entitled to the same exemption in respect of any yearly 

(m) Income Tax Act, 1842 (6 & 6 Yioi c. 36), s. 61, Sohed. A, r. 6. 

(n) Mary Clark Home {Trukee$) ▼. Anderton, [190^ 2 E. B. 646. 

(o) Manchester Corporation r. McAdam, [1896J A. 0. 600. Except where the 
building is not wholly used fora public library (Jiftuipravs v. Dundee Magietratee 
(1897), 34 Sc. L. R. 702). 

(p) SeetiUos Income Tax ; Education. 

q) 6 Viet. o. 86 ; and eee fatiie Income Tax. 

y) Ibid., B. 88, Sched. 0 (1). See aleo Income Tax Act, 1863 (16 A 17 Tict 
c. 34), a. 49: Finance Act, 1904 (4 £dw. 7, o. 7), s. 8; and title Fribndi.T 
SoolExnu. As to exemption of industrial societies from taxation under Si^ed. C, 
see Industrial and Provident Sodeties Act, 1893 (66 & 67 Ykt. o. 89), a. 24; 
and title DmusTsiAii, Pbovident and simtiar Sodsrixe. 

(a) See note (a), p. 209. 

(() Income Tax Act, 1842 (5 & 6 Yiot. e. 36). s. 88, Sched. 0 (3); see 8L 
Andrao*e Northampton v. Shearetnxth (1887), 19 Q. B. D. 624,628. 

(a) Charitable Trosts Amendment Act, 1856 (18 A 19 Yict c. 124), s. 28. 

Income TSx Act, 1642 (6 A 6 YioL o. 36), a. 100. 

W/Wd.,e.l06. ' 

{a) Income Tate QmuKimhMm v. Pemeet, ftOOll-A. 0. 6St i Be Boethm tlW 
Fork, Inland Bnonm C\mnie$f<mm v, Sbott, (1892} 2 Q. & 18^ 
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interest or other annual payment chargeable under Sched. D» 
in M far as the same shall be applied to charitable purposes only, 
as is granted to such corporations, societies, and trustees iu respect 
of any stock or dividend chargeable under Sched. G, and applied to 
the like purposes (e). 

Where an hospital founded by voluntary contributions makes 
profits by receiving paying patients, and applies such profits partly 
in support of the patients and partly in executing works rendering 
the hospital efficient, the profits are not payments applicable to 
charitable purposes only so as to exempt the institution from 
payment of income tax under Sched. D(J). A charitable society 
which also carries on a commercial business may not for the pur¬ 
pose of income tax returns set the losses of the charitable side of the 
concern against the pplits of the commercial side (p). 'i'he profits 
made by charity trustees on the sale of hymn-books are chargeable 
with income tax, though such profits are applied for the relief of 
certain widows and orphans {h). The mere application of profits to 
charitable purposes does not affect the liability to pay income tax(i). 

374. The salary of an official of a charity incorporated by a 
special Act of Parliament (k) which provides for the payment of 
such salary without any deduction for luxes is nevertlioiess not 
exonerated from income tax under Sched. E of the Income Tax Act, 
1842 (/). 

Svb-Skct. 6.—Ilaiea. 

875. The fact that houses and lands are held for public or 
charitable purposes does not exempt them from rateidulity to the 
relief of the poor (ut), unless the property falls within tho exomplion 
accorded to property occupied by the Crown or its servants for 
Crown purposes («). 

(e) Income Tax Act, 1842 (5 & G Viet. c. 3d), s. lUA ; ami ■<(te p. 210, antf, 

(/) Si. Aiidrew'$ Hospital, Northamjdonv. Hhearsmith (1887), 19 Q, B. J>. (»■’!. 
(ff) Grove v. Young Men's Chruiian Association (1903), 88 J.. T. G96 ; seti ul-o 
Iteligioua Tract and Book Society of Scotland v. Surveyor of Tutus (189G), 

Bo. L. B. 289. 

(A) Psalms and Hymns {Trustees) v. Whitwtll (1800), 7 T. L. R. 164. 

(t) See Blake v. Imjjerial Brazilian and Nova Cruz Bail. Co. (1884), 1 T. L. B. 
68; Paddington Burial Board, v. ItUaud Revenue (1884), 13 Q. B. 1). 8. 

(k) 10 Geo. 4, c. XT., 8. 26. 

(A Income Tax Act, 1842 (5 A 6 Viet. c. 35), as. 102, 146, Sched. E (1), (C); 
lie Liverpool School for the Indigent Blind, [1898] 2 Ch. 669. 

(ifn) Mersey Docks V. CoTiiaroa (1864), 1 M. L. Cas. 443; Oreig v. Edinburgh 
University (1868), L. B. 1 Sc. & Div. 348, finally ovemUing earlier deciaioua to 
the effect that property occupied for public or charitable purpoaea was nut 
rateable (see, for example, B. v. St. George the Martyr, Southwark (1847), 16 
L. (ic. C.) 129 ; Be Oxford University and CUy of Oxford Poor Bttte{l8a1), 
27 L. J. (v. 0.) 33 (Bodleian and other univenuty building held not rateable), anti 
cases there cited) ; Boyed Commiseionere of the Patriotie Fund v. Wandsworth 
Corporation (1903), 67 J. P. 311 (<dmritable institution for maiutenance and 
education of daughters of soldiers, sailors, and marines). As to propei^ held 
fdr pabBo purposes, such as barboius or dotjks, see Clyde Navigation TruMtets 
T.'.daani«oa (1865}, 4 ACacq. 931, H. L’.; Lath Harbour and Docks CortmiuioAers 
T. InepectoriHihe Pa&r (1866). L. B. 1 8o. A IHt. 17 ; Swansea Onion Assessment 
Oo^ttee r. Swansea HarJfour Trustees (1907), 71 J. P. 97; and generally, tHle 
Baxite Aim Bahko. . ^ 

fli) IVarfonv. Hdlbcm Union Assessment CImsnittee, [1893] 1 Q. B. 889 (stere- 
htniie obotlpi^ ^ Tcdwteer corps) ; and see Bayher t. VrewiB (1900), 64 J. F. 567. 


Sidit.S, 
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cxteniis. 
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Thus, property held upon charitable trusts, as for a uniyersity (o), 
or for a school (p) other than a non-proyided elementary school (o), 
or for an hospital (r), or home for the deaf and damb(e), or for the 
purposes of a religious (t) or benefit society (u), is rateable. 

Alrospeopie (ir) or school teachers (a) occupying buildings belong* 
ing to a charity rent free are nevertheless rateable in respect of their 
occupation. So also are the chaplain and medical officer of an 
asylum who reside in premises belonging to the asylum^ (5). 

The laws of England and Scotland as to the rateability of charity 
property are alike (c). In Ireland property held esclusiyely for 
charitable purposes is exempt from rates (d). 

376. Land or buildings belonging to societies instituted for the 
purposes of science, literature, or the fine arts, exclusively, which are 
8npiK)rted wholly or in part by voluntary contributions, and which 
distribute no profits to members, are exempted from local rates (<), 


to) Oreifj v. EtHnbtvrgh Univerniy (1868), L. R. 1 Sa & Div. 348. 

(y) K V. EU{» (1842), 12 L. J. (m. o.) 20; R. v. Temple (1853), 22 L. J. (m. 0.) 
129; R. V. Starlficm Pariah (186.3), 33 L. J. (m. c.) 17. As to national aohools, see 
West Jtrommch School Board v. treat Bromwich Overeeert (1884), 13 Q. B. D. ; 
Lauyhlin v. Saffron Hill (herarera (1865), 12 L. T. 542; R, v. London School 
Board (1886), 65 Ji. J. (m. o.) 169; London School Board ▼. Wandaworlh and 
Clapham Union Jlaseaament Committee (1900), 16 T. L. B. 137; anny tnunina 
school, R, V. Kneller //all {Truatm) (1858), 0 W. R. 603; reformatory school, 
'Tunnieliffe v. Birkdale Overaecra (1888), 20 Q. B. D. 450; industrial sdiool, 
/lurham County Council v. CkeaUr-le-Street Aaaeaament Committee, [1891] 1 Q. B. 
330. The fact that a school produces no profit does not relievo it from rates 
{Laughlin v. Saffron 1/ill Overaeera, aupra). 

{q) Voluntary Schools Act, 1897 (60 Viet. e. 5), s. 3, except to the extent of 
any profit derived from letting; and see Royal Commiaaimera of the PaBrioHe 
Fund V. Wandaworth Vorporaiitm (1003), 67 J. P. 311. 

(r) Anon. (1702), 2 Salk. 527; R. v. St. Oilea, York {Tnhah'ianta) 3 

B. « Ad. 673; St. Thomas' //oapittd {Gmernora) v. Stratton (1875), L. B. 7 
H. L. 477 (public hospital founded by charter); R, v. FtdlxAim Overaeera 
(1865), 34 L. J. (M. o.) 106. 

(a) Jmr$’ Deaf and Dumb I/oma, Wandaworth {Truateea) y. Wandaworth and 
Vlapham Union Aaaeaament Committee (1901), 65 J. F. 137. 

(H) R. y. (1840), 12 Ad. & El. 94 (Tx>ndon Missionary Sodety); R. y 

Sterrtf (1840), 12 Ad. & El. 84 (Friends’ School); R. y. Baptut Miaaiomry Soeiely 
(1849), 18 L. J. (m. 0.) 194. 

(u) R. y. Lieenaed i'ictuallera' Society (1861), 1 B. & S. 71. 

(w) R. y. Munday (1801), 1 East, 584; R. y. G^een (1829), 7 L. S. (o.a) (v, o.) 94. 
(a) R. V. Catt (170^, 8 Term Rep. 332; R y. StapMonPariah, aupra; seealsc 
R. y. Fidd (1794), 5 Tenn Rep. 587 (caretaker employed by philanthropic sooiefy« 
with no place set apart for her use except a beoroom, not rateable) ; and com* 
pare Soane'a Museum {Trustees) y. <8f. Oiwa and St. George's (1900), 83 Ii. T 
248 ; l%wia y. Durham Union Aaaeaament Committee (1904), 68 J. F. 220. 

G>) (hn^reea y. Upton Overaeera (1864), 33 L. J. (m. C.) 83. 

(r) See Clyde NavigaUon Truateea v. Adamson (1865), 4 Macq. 931. 

(d) ValuatioD (Ireland) Act, 1852 (15 A; 16 Viot o. 63). is. 15,18; Magee CoOege 
{prutkiiBA y. ValuaHoti Commiaaionera (1870), 19 W. K 328. See also Iim 
Qhurob Act, 1869 (32 A 33 Yiot. c. 42); Repraamtative Church Body y. 
Co mmi a e keier (1872), L B. 6X1. 561. 

(s) Sedenrifio Societies Act, 1843 (6 A 7 Viet o. 36), s. 1; see title So iM rr uao 

jutD LtmuxT SoonffO^ The foUowiw sooieties haye beSii to oone 
within the exemptaon: Lmneson Society QAmaean Society y. S(. Wgd- 

mifuier, Overaaera (1^851); 23 L. JF, (v. 0.) 148) ; Royal CoUoge cd Mu&a Htuyel 
College of Music v.W^inmater Fesb^, [1898] 1 Q. B. 809, 0. A,); Yooai ICnSMal 
Sooiely {R. y. Rrandf (i85U. 16 Q< B. 46Sm Hornsey School of Art (SoHim 
JBdIoel gf Art v. EdrtmlUn Jimwn (1906), 941u T. 203). The ficUowoig ooeietisi 



Part V.—Trusi Profebtt ArrsR the ^roet is ORiAtim. ’ 


«8 


but not free libraries owned and ocwnpied hy municipal oorpora> 
tion8(/). 

377 . Charity propertjy is sometimesexemptedfrom rates by locator 
{Hrivate Acts. An orphanage reetrioted to orphans of railway servants, 
and supported mainly by the mneral public, but to some extent by 
railway servants, is a public Parity for the purposes of exemption 
under a local Act 0?). A local Act exempting buildings used ex¬ 
clusively for the education of the poor from rates does not.apply 
to an institution for the maintenance and education of children 
sent by the poor law guardians (h). Charity lands exempted by a 
private Act of Parliament from all public taxes, charges, and assess¬ 
ments are not liable to poor rates (i). 

Sunday and ragged schools may, at the discretion of the rating 
authority, be exempted from poor rates (ft). 

Property which has no annual value is not rateable (1). 

Suu-Sbot. 7 .—Jnhabittd Houte Duty. 

378 . Charity schools, hospitals,'and houses for the reception or 
relief of the poor are exempted from inhabited house duty (m). 
Whether a building is taxable or not is to be determined by its status 
when the incidence of taxation arises (n). Thus, a school which was 
originally exempt from taxation as being a charity school will cease 
to 1^ exempt when it becomes in the main self-supporting (o). 

The expression “ charity school ” (p) means a school primarily 
intended for the gratuitous supply of education, and therefore a 
school where the students pay a considerable fee cannot claim 
exemption, though the students derive further advantages from the 


have been held not exempt: Working Men’s Educational Union (Scott v. St. 
Martin-in-the-Fidda Churchwardena (1855), 25 L. J, (M. 0.) 42); Institute of 
Training Teachers {II. v. Pocoek (1846), 8 (X B. 729); Uui’ »!d Service Institution 
{It. V. St. Martin-iit-the-Fielda Churehwardena (1852), 21 L. J. (if. 0 .) 53); 
^ological Society (It. v. Zoolomcal Society (1854), 23 L. J. (u. 0 .) 139); 
Institution of Civil Engineers {It. v, Imtitution of Civil Enmneera (1879), 5 
Q. B. D. 48); Art Union of London {Savoy Overaeera v. Art Union of London^ 
[1896] A. U. 296); Jenner Institute {Jmner fnafitute T. St. Oeorge'a, Hanoimr 
Square, Aaaeaament Committee (1900), 1^ L. T. 344). In this section the word 
“voluntary” means without consideration ; see Sawn/ Overaeera v. Art Union of 
Loiwfim, aupra; A.-O. v. Smyth, [1905] 21. E. 652, 564. As to the distribution 
of “profits.” see also B. v. Jonea C646), 16 L. J. (m. o.) 129. 

(/) Liverpool Corporation v. Wtd Derby Union (1903), 69 J. P. 277. 

(o) 8 Goo. 4, c. oxxzii. s. 103; Hall w. Derby Sanitary Authority (1885), 16 
Q. B. D. 163. 

(h) liveriHxrl Corporation Act, 1893 (56 & SI Viet. c. ulxxxi.), s. 38; Hadfidd 
V. Liverpool Corporation (1899), W L. T. 566. 

(*) It. V. Scot (1790), 3 Term Bep. 602. 

(ft) Sunday and Biuwed Sehoola (Exemption from Bating) Act, 1869 (32 A 33 
Viot.c.40); ilettv. (%n6(1878),L.E.8Q.B.481. , . . 

(A Zeneotia Corporation r. Sdmee Common (1867), L. B. 2 Q. B. 482; Lambeth 
Outreeere r. ZomU County Coun^, [1897] A. 0. 625 (puWio park), 

. im\ House Tax Aot. 1808 (46 O 90 .3, e. 66 ). Sobed. B. ExempUon% Case IV. 


atom •> 

tUi. It WdifBimH to reooncifeliibBOases on scbooli wikjch are partially 
„,«n^poiiuig end hoepitals which reeiivejMiymg P*be^. 

(p) fitottue Tax Act, 1S68 (48 Geo. S, A O^Ro&d. B, E»mptioQa. Cate IV.; 
t peto(m), ixpra* ' 
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endowment {q). The expression ** hospital ** must be restricted to 
hospitals maintained wholly or in part by charity (r). Thus, the 
exemption applies to hospitals supported partially by charitable 
contributions and endowments and partially by paying patients (•), 
but not to hospitals wholly self-supported (a). The exemption 
also applies to an almshouse under the rules of which inmates 
must be possessed of not less than £25 a year (b). 

Sub-Sect. 8.— Land Tax. 

879 . The following are exempted from land tax:— 

(1) The colleges and halls of Oxford and Cambridge, Windsor, 
Eton, Winchester, Westminster, and Bromley; the Corporation of the 
Governors of the Charity for the Relief of Poor W^idows and Children 
of Clergymen; and all hospitals in England, Wales, and Berwiok-ou- 
Tweed which were founded before 1798 (c), in respect of their sites 
and buildings (d) : 

(2) The houses and lands which on or l^efore March 25, 1698, 
belonged to the sites of any college or hall in England, Wales, or 
Berwick-on-Tweod, or to Christ's Hospital, St. Bartholomew, Bride¬ 
well, St. Thomas, and Bethlehem Hospitals, or to the Corporation of 
the Governors of the Charity for the Relief of Poor Widows and 
Children of Clergymen, or the college of Bromley (e ): 

(8) All other hospitals or almshouses in England, Wales, or Ber- 
wick-on-Tweed in respect of rents payable to them before March 25, 
1698, for the use of the poor of such hospitals and almshouses (/): 
and 

(4) All lauds, tenements, and hereditaments, revenues or rents, 
which in the fourth year of the reign of William and Mary belonged 
to any hospital or almshouse, or were settled to any charitable or 
pious uses ig), except those wliich were then assessed {h). 

The removal of an hospital from an exempted site does not remove 
the exemption from land tax conferred on the site (i). 


(f/) Southwell V. Jlot/al IloHoway Vollem, Eijham {(Jovernora), [1895] 2 Q. B. 487, 
where the fees were £90 per anuum. See also Charterhouse School {(iovernura) 
V. Lamarque (1890), 25 Q. B. D. 121. As to a schoolmaster’s house being 
assessable with the school buildings, see Browne v. Furtado, [1908] 1 K. B. 728. 

(r) House Tax Act. 1808 (48 Qeo. 3, c. 55), Sched. B, Exemptions, CaselY.; 
Needham t. Bourn's (1888), 21 Cl. B. D. 436. 

C<) Cawse v. Nottingham Lunatic Ho^ital, [1891J 1 Q. B. 585. 

(a) Needham v. Bowers, supra. 

, Mary Clark Borne (Trustees) v. AnSerson, [1904] 2 K. B. 645. 

(c) Cidwesier v. Kewmy (1867), L. B. 2 Exch. 253; Cox v. Babbits (1878), 3 
App. Cas. 473. 

(d) lAad Tax Act, 1797 (38 Geo. 3, c. 5), s. 25, made perpetual by the Ijand 
Tax Perpetuation Act, 1798 (38 Qeo. 3, c. 60), s. 1. 

(e) laud Tax Act, 1797 (38 Geo. 3, c. 5), s. 25. Lands whidi belong to tihe 
hospitals named in this section are exempt from land tax, whether in the 
ocounatiun of the hospitals themselves or let to tenants Ist. Thomas\ St. 
Barthotomexv's, and BrmewdlBospitaJs v. BudgM, [1901] 1 K. B. 364). 

(/) Land Act, 1797 (38 Geo. 3, c. 5), s. 25. Lands belonging to the 
Clergy CorMration or to the unnamed hospitels and abnshonses re^ad to nt 
the end of the section, if let to tenants, are not exempt from land tax to the eKtent 
of the surplus value over and above what goes w the chaii^ (iftidT., e. 

St. Thomas', St. Barih^qmew'^. and Bridewell JTospitale T. BudakU tuprai. 
it) Land Tax Act, 17«7 (SS G«o. 8, o. 6), s. 29, 

(h)iUd. 

(«') Oom. T. RahhiU, euprom 
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SuD'Sect. 9.— Stamp Duty» iflOr. 2. 

380 . An order of the Charity Commissioners or Board of Sda* 
eation appointing a new trustee, whether directly or under a 
scheme, must be stamped 10s. (k), and with a further stamp of lOt. if Propniy, 
the order vests the trust property in the new trustee (1). —- 

Applications for certificates of incorporation under the Charitable AppUwtion 
Trustees’ Incorporation Act, 1872, and the certificates themselves, 
must be stamped 10s. (mi). Uoit*****”** 

881 . No stamp duty is payable on petitions or proceedings under BpsoUi 
the Charities Procedure Act, 1812 (n), or on copies of such petitions 
or proceedings (o). 

Bonds given to secure costa in cases of appeal from orders of 
county courts made upon applications under the Charitable Trusts 
Act, 1853, are exempt from stamp dutv (p). 

Certain documents relating to friendly societies are exompt (q). 

In practice the Commissioners of Inland Bevenue do not require Receipt* fw 
receipts by charitable institutions for contributions to be stamped (» ). contribation*. 

382 . Instruments under which poor children are apprenticed by or Apprentioo* 
at the sole charge of parishes, townships, or public charities, or pur- 
Huant to any Act for the regulation of parish apprentices, are exempt cLriuw? 
from stamp duty (s). A charity may be public within the meaning 
of the above provision where the fund is applicable at the discnro- 
tion of trustees for apprenticeship or other charitable purposes(f), 
or where the charity is not permanent, as in the case of voluntary 
annual subscriptions by parishioners for putting out apprentices(«). 

But where trustees of a i)ublic charity have bound a party appren¬ 
tice, a subsequent assignment of the apprenticeship made without 
the concurrence of the trustees is not exempt from duiy(te). 

Where no stamp duty is payable on indentures of apprenticeship, 
the amount of the premium need not be stal^^d in the deed (a:). 

(i) Stamp Act, 1891 (34 & 55 Viet. c. 89), Schod. L, ” Appointment." 

(l) Jltel., 88.4,62; Hadtjdt ▼. Ifiland Revenue Commuimert (1877), 3 Ez. D. 46. 

(m) Charitable Trustees Incorporation Act, 1872 (35 & 36 Viet. o. 24), 

88 . 6 , 9 ; see p. 285, , 

(n) 62 Oeo. 3, o. 101 (Bomilly’s Act); see p. 330, post. 

(o) Ihid., 8 . 3. 

(pi Charitable Trusts Act, 1853 (16 & 17 Viet. c. 137), 8 . 39. For form of 
boud, see Yearly County Court Practice, 1908, Vol. II., p. 94. 

( 9 ) Friendly Societies Act, 1896 (59 A 60 Viet. c. 25), s. 33 ; Bee title 
Friekolv SooiZTXEa. • 

(r) See title BEVEjnm. 

(») Stamp Act, 1891 (64 A 65 Viet. c. 39), Sebed. I., tit. “ Apprmjtioealup.’* 

Similar provirions were contained in the earlier Stamp Acts (8 Anne, 0 . 9, b. 40; 

55 Oeo. 3, c. 184, Schedule, Part I.; 33 * 34 Viet. c. 97); see /?. v. Aplesbury 
(Inbabitante) (1832), 3 B. ft Ad. 560, and coses dted in the following notes. 

CO if. V. Cfi/ton-upon-Dwmnore (/n/<o5itenti) (1772), Burr. S. 0. 697; sw 
also B. V. QuaitUon {InhaJnUuUs^ (1814), 2 M. ft S. 338. 

(u) B. T. Matthew's, Beth^ Oreen CInhabitamts) (1767), Burr. 8 . 0. 674, 

677: B. V. Shejington (Inhabitants) (1820), 8 B. & Aid. 382. A* to the dis- 

between " public" and charities, see also B. v. ffalesumrih 

Cln^Utante) (1632), 1 L. J. (m- C.) 71; Sail V. Derby Sanitary Authority (1886), 

16 4 B. D. 163: and p. 117, ante. 

(v) B. T. FakenhamTlnhabitante) (1836), 4 Nev. ft M. (ic, ».) 668 . 

fw] B. V. QMafnton (inkabUatds),. eupra (consideratica wnm^y stated); A, ?• 

Oailty Clnhahitanti) (1818), 1B. ft Aid. 477 (eonsiderattoD omittM). 
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Saov. t. Bat, in order to render the deed admissible as evidence, pr^f ihtxst 
Liabilities l)e forthcoming that any premium recited to have been paid out of 
feting the funds of a public charity was so paid, and a recital to that effect 

tte Tmt jg jiqIj itself evidence (a). 

Property. ' 


Sbox. d^Management of the Trust Property, 

SOB-Sserr. 1.— SaJe». 

( 1 ) Qenena 383. There is no positive rule of law absolutely prohibiting the 
power of sale, charity lands, but such a sale is rarely justifiable, the 

presumption being that persons who give lands to a charity intend 
that they should be devoted to that purpose in perpetuity (b). 

Trustees of charities, apart from the restrictions imposed by the 
Charitable Trusts Acts (c), have power at law to sell the charity 
estates upon their own initiative, whether expressly authorised by 
the instrument of foundation (tl) or not (e), if such sale is beneficial 
to the charity (/). 

Onu of But transactions of the kind are dangerous both for the trustees 

purchaser (g), the onus l)eing on the trustees to show 
that they have not been guilty of a breach of trust (//), and upon the 
purchaser to show that the sale was beneficial to the charity, and 
justified by the circumstances (t). Where, however, the origin of a 
charity does not appear, and a sale has taken place at a very 
distant date, and has since been acquiesced in, those facts may 
afford ground to presume that there was originally power to 
sell, and such presumption will be made in favour of long 
enjoyment (&). 


(a) Jt. V. Skeffington (MiahHanta) (1820), 3 B. & Aid. 382. 

(ft) fit, Mary Magdo/en, Or/urd (rreai^U dr.) v. A,-G, (1867), 6 H. L. Oiw. 
205. 8ee alw) ShelfoM, l^aw of Mortmaiu, p. 087; Newcaat/e CurfHiratiou ▼. 
A.-r7. (1840), 12 01. & Fin. 402, H. L. 

(<') Cbaritablo Trusts Aroeiidmeut Aot, 1805 (18 & 19 Tict. c. 124), a 29. 
1''ui‘ the cliisa of charities exempted, see also Charitahle Trusts Act, 1803 
(16 & 17 Viet. 0 . 137), 8. 62; and p. 304, pMt. 

(d) Jte Maa(m*a Orphanage and London and North Weatem Rail. Co., [1896] 1 
Ob. at p. 604, C. A. 

(e) Ibid. 603, G04. See also Re Maneherier New College (1803), 16 Beav. 810, 
628, 629 ; 8t. Mary Magdalen, Oxford {Preeident edc.) v. A.~0„ aupra, at p. 200. 

(/) A.-O. V. Hungerford (1834), 2 OL & Fin. 874. 376, H. L.; A.-O. ▼. South 
Sea Co. (1841), 4 Bear. 468; A.-O. v. IParren (1818), 2 Swan. to2, 308; A.-O. 
T. ISlgrim (1849), 12 Bear. 60; A.-O. v. Davey (1854), 19 Beav. 626; Re Clergy 
Orphan Corporatim, [1894] 3 Ch. 140,104,0. A. As to tbe restrictions placed ^ 
the Obaritahle Trusts Acts on the sole of charity lands, see also Sngden, £aw <n 
Prepay, 630; and p. 218, poat. 

(m Su^en, Law M Property, 030; A.-O. r. Netvark-upon-Trent Corporation 
(1842), 1 Hare, 400. 

(h) A.fO. V. South Sea Co., anpra, at pp. 468, 469. See A.-G, v. K4l 
i Beav. oTs; A.-O. v. Mancheater (Bufttp) (1867), L. B. 3 Bq. 436. 

(») A.-0. V. South Sea Co., eupra; Re Clergy Orphan Corporation, enpra, at 
p. 164; A.-O. V. j8r«ttiMA<mi(l840), 3 Beav. 91, 96, where a sate o(msidera> 
tlon of a penpStoai xmidibnm was set aside as not beinw bendBcisI to tla 
; ^mty i Re Maneheder Nm Ckilege, aupra, where the eale of a diarity site with 
i^l^riew to changuiw the locidity of the diarity was upheld. See alao tiw eaaae 
long leasee at fixed xeata m p. 225, poet. 

^ Mary Magdatm, Odfotd {^reaidarA ek.) v. J.-O. (1867). 6 E.X. ChUL, 
jwrXiUrd (^RAKWUKTB^ atp. n)5. SearaiKt A.-Q, V. Orou (1817)» 3 Mat. 
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$ 84 . The court hB& power tQ sancUou a sale of charity liMcids 
where such a sale would benefit the charity, whether the chafity 
is exemiit from or subject to the jurisdiction of the Charity 
Commissioners (I). 

385. Advowsons yrated in, or in trustees for, inhabitants, rate¬ 
payers, freeholders, or other persons forming a numerous class 
deriving no pecuniary advantage therefrom may be sold by the 
trustees, if any, or if there are none by trustees elected for the pur¬ 
pose, and the proceeds applied for various purposes for the benefit 
of the living, or the locality, or the poor (m). 

386. Charitable corporations, like individual trustees, can sell 
and pass the legal estate to a purchaser, the latter being under 
the obligation of showing that the sale is beneficial to the 
charity (n); for when a corporation is duly created it acquires rights 
of selling and purchasing as extensive as those of an individual (o). 
A contriict not under seal by a charitable corporation may be 
specifically enforced on the ground of part performance (p). 

But a sale of land by a charitable corjioration to a municipal 
corporation with which it is closely connected may be set aside on 
the ground that the two corporations are by reason of their affinity 
incapable of contracting, though the purchase-money appears to 
be'adequate (q). 

The incorporation of charity trustees under the Charitable 
Trustees Incorporation Act, 1872 (r), does not increase or diminish 
the powers previously possessed by them of conveying the charity 
property (a). 

387. Land assured to a charity by will must as a rule be sold 
within one year from the death of the testator; but the court, the 


524, where rorteiu leases were presumed to have been pro(>erly granted ; ii.-U, 
V. Warrm (ISI8), 2 Swan. 30fi. 

(/) See lie Putke't Charity (1841), 12 Sim. 329; Re Ki‘jc,«mU Overeeera (1852), 
16 Beav. 297. See also p. 2‘.'0, poet. 

(m) Sale of Advowsons Act, 1856 (19 & 20 Viot. o. 50); see preamble of the 
Act The Act docs not apply to chanties within the Charitable Trusts Acts 
(tUd., s. 1). The sales of Mvowsons belonging to the uiiiversitios of Oxford, 
^mbridge, or Durham, and their colleges, or to t&e colleges of Winchester and 
Eton, are subject to the provisions of the Ecclesiastical Commission Act, 1840 
(3 & 4 Viot. 0 . 113), ss. 69, 70, and the University Collt^e Estates Act, 18^ (23 
± 24 Viet. c. 69), SB. 7—10. Those belonging to Shrewsbury School and 
Oreenwich Hospital are respectively subject to the Public Schools Act, 1868 

& 32 Viot. o. 118), 8. 22, and the*Oreenwich Hospital Act, 1865 (28 & 29 
Viet. o. 89), s. 44; and those belonging to municipal corporations to the Muni- 
(»pa1 Corporations Act, 1882 (45 & 46 Viet. c. 50), s. 122. 

(n) 8t. Thomae' Heepital (ffoeeniow) v. Charing Crou Rail, Co. (1861), 1 John. 
A H. 4()0; Re Clergy Orphan Corporation, [1894] 3 Ch. 145, 154, C. A. 

(o) StMon'eBomUd CoM(1613),10Co.B6p.30b; Cdcheeter Cvrporationy. Loutten 
(1813), 1 Yes. & j3. 226: Bieke v. Atkbmry ^hoag Carriage Co, (1874), L. H 9 
Kxoh. 224.292; reversed as to statutory oorpondions, n*5 nom. Aehbury Carriage 
<Je. V. Miehe (1875), L. E. 7 H. L. 658; see also Davie v. Leienter OorporaUm, 
[18M1 2 CSi. Wi, G. A. (moniotpid eo^ntaon); and title CoaPOa^TiONS. 

(pYSUnen'e Moepital v. Dyds (1864), 151. Ch. E. 405; ss* titl* Svwano 
PipVOlUCAVOX. 

A,~0. ▼. Hymout^ Corporaiioa (1843). 9 Beav. 67. 

83 A 36 Viot. 0 . 24; see p. 285, posf, 
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Charity Commissioners, and the Board of Edneation have in certain 
circumstance power to extend this period (h). 

388. Money received for the enfranchisement of copyholds 
belonging to a manor held on a charitable trust ma^, at the option 
of the lord, be paid to the official trustees of charitable funds in 
trust for the charity (e). 

389. Trustees or administrators of charities coming within the 
Charitable Trusts Acts {d) are absolutely prohibited from selling 
the charity estates except with one or other of the following 
sanctions (e), namely, (1) the express authority of Parliament under 
any statute (/); (2) the express authority of a court or judge of 
competent jurisdiction (o); (8) according to a scheme legally 
established (/{); (4) with the approval of the Charity Commis¬ 
sioners (t), or, in the case of endo'vments held solely for educational 
purposes, of the Board of Edneation (J). 

390. Under the Lands Glauses Consolidation Act, 1845 (&), lands 
may be purchased from charity trustees compulsorily (f) or by agree¬ 
ment {m); and sales under this Act do not require the sanction of 
the Charity Commissioners (n); but a contract for the purchase of 


(?;) See p. 133, ante. 

(c) Oopyhold Act, 1894 (57 & 68 Viet. c. 46), s. 76. 

(d) For the class of charities exempted from the Charitable Trusts Acts, see 
Charitable Trusts Act, 1853 (IG A 17 Viet. o. 137), s. 62, and p. 302, po$t, where 
charities subject to and exempt from the jurisdiction of the Charity Commis¬ 
sioners are distiu^ntished. 

(e) Charitable Tntsts Amendment Act, 1855 (18 & 19 Viot. c. 124), s. 29. This 
section has no application to charities exempted from the j urisdiction of the Com¬ 
missioners under the Charitable Trusts Act, 1853 (16 & 17 Viet. c. 137), s. 62 
(noe Charitable Trusts Amendment Act, 1855, s. 48 ; Charity fvr Relief of Poor 
Jt'idoH'S etc. (Oovernors) v. SnttoH (1860), 27 Ileav. 651; Royal Society of Lmdan 
and Thwnipson (1881), 17 Ch. D. 407; Finwe and Young to Forbee and Pochin 
(No. 2) (1883), 24 Ch. D. 591 ; Corporation of the Sone of tJte Clergy and Skinner, 
[1893] 1 Ch. 178), or to land held by universities and coUeges as trustees 
(Uiiiver.Ritios and Colleges Estates Act (21 & 22 Viet c. 44), s. 49). As to the 
jurisdiction of the Chanty Commusioners to authorise the sale of the estates of 
an exempted charity, see Re Clergy Orphan Corporation, [1894] 8 Ch. 145, C. A. 
See also p. 307, poet. 

(/) E.y., I^ods Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 18), a, 7; 
IVyamhe Rail. Vo. v. Uonninglon Hoepital (1866),! Ch. App. 268 ; Re Maeon’e 
Orphanage arid London and North Weetem tiail, Co., [1896] 1 Ch. 596, 
C. A. • 


(v) Soo A.-G. V. Newark-upon-Treni Corporation (1842), 1 Hare, 395; Be 
AMon CRkrity (1856), 22 Bear. 288. See aim pp. 220, 294, poet. 

(hr) See Re Maaon'e Orphanage and London ana North Weeiera Rail. Co., eupra, 
atp. 601; A.-G. v. Natwnod HotpHal for the Relief and Cure of the Rarctfmed 
toM Epilejdit, [1904] 2 Ch. 252; and p. 220, poet. 

{i) O OP 0 ^1 

\j) Board of E^cation Act 1699 (62 & 63 Viet e. 83), s. 2 ( 2 ), and the three 
Oidere in Ootiaoil, 1900,1901,1902^ made thereunder. 

(A) 8 &9 Viot a 18. 

il) Charitable Troete Amendment Act 1855 (18 & 19 Vlot e. 1 ^ 4 ), e. SSL 

(tM) 8 & 9 Viet c. 18, ae. 6 — 8 . 

(») St. Thtmae' Hoepital (Ooaemore) v. Charing Croee RaU. Co. (1861), 1 
d'ohii. & U. 400, 406. See aleo Oremuor (Aord) v. aampetead Junction RedL Co. 
(1^7), 1 De O. & J. |46{ Re i1aeoH*$ Orphanage and Will Ngtih 

r«f^ Co., eupra, at p, 999, 
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lands from charity trustees will not be enforced against them 
unless the provisions of the Act have been strictly followed (o). 

Purchase and compensation money payable under the Lands 
Clauses Consolidation Act, 1845 (p), in respect of charity lands 
purchased by agreement or acquired compulsorily, must, if under 
£200 but exceeding £20, be paid into the Bank of England in the 
name of the Paymaster-General or to trustees (q), and, if amounting 
to or exceeding £200, must be paid into the Bank(r). 

An application for the disposal of money paid into court under that 
Act does not require the sanction of the cWity Commissioners (»). 

Money paid into court may be paid out to the oUlcial trustees 
of charitable funds on application being made with the consent of 
the Charity Commissioners {t). 

Purchase-money paid into court under the Act cannot, without 
the consent of the Charity Commissioners, be paid out to charity 
trustees who have no power of sale (a). But if they have a power 
of sale, even with the consent of another (6), it may be paid to 
them without the consent of the Commissioners (c), though even 
then the court has a discretion to refuse payment out to them (d). 
In the case of charities exempt from the jurisdiction of the Com¬ 
missioners the consent of the latter to payment out to the charity 
is not necessary (e). 

The fact that the legal estate in charity lands sold under the 
Lands Clauses Consolidation Act, 1845 (/), is vested in the oibcial 
trustee of charity lands, does not bind the official trustees of 
charitable funds to receive the parchase-mouey. If they decline, 
and the money is paid into court, the purchaser will nevertheless 
remain liable to pay the costs of investment (g). The purchase- 


(o) Wycomlte Sail, Co. v. Donnington Hoapiial (1866), 1 Ch. App. 268; ond scf 
Bridgend Oa» and Water Co, v. Dunravm (1885), 31 Co. 1). 219. 

(p) 8 & 9 Viot. c. 18. 

{q) Ibid., 8. 71. 

(r) Ibid., 8. 69. As to pa}*ineut into court under the Act, see further, title 
CoMrui.80BT PcBCHASB AND CoMPBNSATTON. Charity trustees with no p<iWor of 
sale ore persons under disability within the Act 

(s) Se Cheahunt College (1855), 1 Jur. (n. B.) 995; J2s Lieier'a UoapUal (Ifl.'ir*), 6 
De 6. M. & O. 184, C. A. 

(<) As being persona absolutely entitled (J2e BriaM Free Grammar Srhod Eatatee 
(18781 47 L. J. (CH.) 317 ; Ax jtarle Horfield Truet (1881), 29 W. R. 462). 8ee 
title (^irpoLsoRT Purchase and Compensation. 

(o) J2e Faverdum, Charitiea G®®2), 10 W. R. 291 ; Ex parte Norfolk Clergy 
(Oowrnors), [1882] W. N. 53 ; see aim Re Clergy Orphan Corporation, [1894] 3 
Oh. 145, C. A. 

(5) Be Sheffield CorporaUon, [1903] 1 Ch. 208. 

(c) As being persons absolumy entitled (i2e Sheffield Corporation, aupra) ; see Re 
leUhropp'e CMrity (1866), !<. B. 1 Eq. 467; Re Rehbbaih Chapd, (1875), L. R. 19 Eq. 
180; Exparte St. Alphage (Pareon) (1886), 56 L. T. 314. In Ex parte Tid 8t, Odea 
Charity (Trwsies*) (1868), 17 W. B. 768, and in Re Spuretowe'e C/airity (1874), 
L. B 18 279, it was not stated whether the trustees had a pf>wer of sale or not 

(<f) Be Smith (1888), 40 Ch. D. 386, C. A. (not a charity case, hut the principle 
saeias oppUcahle}. 

(«) Be Clergy Orphan Corporation, eapra, 

(/) 8 A 9 Viet c. 18. 

w) A Leede Orammoo School, [1901] 1 Oh. 228. But not the costs of re. 
inveetanent B the ofltoial trustees accept llte pandtase'inoney (Be parte Horfield, 
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money of charity lands paid into eoart under that Act may he 
appliM in the same manner as capital money arising under the 
Settled Land Acts {h). The same principle applies to the puichiM* 
money of glebe lands (i) or of lands of a municipal corporation 
similarly paid into court (y). 

391. The court (k) has a general jurisdiction, as incident to the 
administration of a charity estate, to alienate charity property where 
such alienation is beneficial to the charity (f). This power may 
also be exorcised under the Charities Procedure Act, 1812 («n). In 
neither case is the consent of the Charity Commissioners necessary 
to the exercise of these powers, though as a rule their consent to the 
institution of proceedings for sanctioning the sale is requisite (n). 
The court acts cautiously in sanctioning a sale (o), and may direct 
an inquiry as to whether a proposed sale is likely to be advantageous 
to the charity (p). 

392. The expression “a scheme legally established”(q) means a 
scheme either sanctioned by the Court of Chancery or sanctioned 
by those other courts or authorities which under the Charitable 
Trusts Acts can sanction schemes (r). It does not include the 
original trust founding the charity unless such foundation was 
by statute (ff). Even a royal charter incorporating a charity is 
not a scheme legally established {t). 


(A) Be Byron' e Charity (1883), 23 Ch. 11. 171 ; see also Be Bethlehem and 
Bridewell (1885), 30 Ch. U. 541 (conetructioQ of sea walls). As to the pur* 

poses for which capital mouey may be applied, see generally, title Sbitlemsnts. 

(») Ex ^fle Castle Bytham (K*car), [1895Y1 Ch. 348. 

({) Be West Ham Corporatitm Ad, 1808, Ex parte London Corporation (1901), 
17 T. L. E. 232. 

(A) As to the jurisdiction of county courts, see Charitable Trusts Act, 1853 (16 
& 17 Viet. c. 137), ». 32 ; and title douNTY Courts. 

(/) Be Ashton Charity (1856), 22 Beav. 288; A.-O, v. Newark-upon-Trmt 
CorjHtration {1842), 1 Hare, 395, 400; Be Cofetou’s Hosmtal (1859), 27 Beav. 
16 (sate of site of a school in a town and purchase of site in the country sanctioned); 
Anott. (1811), cited 2 Swan. 300, 302 (sale of house belonging to a charity whiw 
the charity was too poor to repair); A.-Gf. v. York^Aremishp) (1853), 17 Beav. 
495 (advowson belonging to, but at a distance from, a school sold because, owing 
to its distance, the schoolmaater could not hold it); see also A.-Q. v. St. John, 
Bedfwd, Hospital (1804), 10 Jur. (N. s.)897. 

(m) 52 Ceo. 3, c. 101 (Bomilly’s Act); Be Parke's Charity (1841), 12 Sun. 
329; Be Eedesall Overseers (1852), 16 B^v. 297; Be Ashton Charity, supra; 
Be North Shields Old Meeting-house (1859), 7 W. B. 541; JBe CongngcUionai 
Church, Smethwick, [1866] W. N. IW ; and eomnire, on the other hand, Be 
Suir Ishmd Female Charity School (1849), 3 Jo. & Lat. 171 ; Be Lyfordia Chanty 
(1852), eitad 16 Beav. 297, n. As w this procedure, see p. 330, post. 

(«} OharitaUa Troats Act, 1853 (16 A 17 Yiot. o. 137), a. 17. See also p. 332. 
post. 

(o) A.-O. V. Btdier (1822), Jao. 407; A.-Q. r. Newark’upon-Trent CerporaHon, 
stqm ; St. Mcay Magtkslm, Oxford (President etc.) v. A.-0. (1857), 6 ft L. Cm, 
205. 

(p) Be Paris’s Charity, supra. 



SfiegMe, [1904] 2 Qb^2^ But see ATosor** OrpioMpe emd iondm 



• Part V.^Trospt Pkofertt Aftsa tub Trust is * 


398. The Charity CommissionerB may, on the application of 
the tmatees or persons acting in the administration of any charify, 
aathorise the sale of land belonging to the charity on being satishM 
that tlm proposed sale will be ben^cial to the charity, and may 
give directions regarding the sale and the investment of the 
parohase*money(a). This jurisdiction is not impaired by the 
e^tence of a f^wer of sale subject to the sanction of the court 
given by any private Act of Parliament or order of court (6). 

Sales authorised by the Commissioners are as valid as if they 
had been authorised by the express terms of the trust afecting the 
charity (c), notwithstanding any disabling Act(d). 
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North We$tem ItaiJ. Co., [1896] 1 Ch. 696, C. A., where Kay, L.J., at p. 603, 
■aid that the words s^eme legally established ’’ do not mean the original 
trust unless that trust was a trust founded by the Orown or by Act of 
Parliament. 

j^o) Charitable Trusts Act, 1833 (16 & 17 Yioi o. 137), a 24. Sales under 
this section are not aHectcd by the Allotments Extension Act, 1882 (46 & 46 
Viet. c. 80), as to which see title AIiLotuents, Vul. I., pn. 338—341 (Hutton 
(Parith) to Church (1884), 26 Ch. I). 173). Charity trusteesuesirousof obtaining 
the sanction of the Commissioners to a sale of land should make application in the 
manner prescribed by the Charity Commission (Eonu No. 6 ; see Encyolopeedia of 
Forms, Yol. III., p. 448). and at the same time furnish the Coinmissioners with a 
report of a competent surveyor acting in the interests of the charity. Tho 
report of tho surveyor should be drawn up in accordance with a form of 
instructions issued by the Charity Oommission (Form No. 90; see Eocyclopeediaof 
Forms, Yol. III., p. 327). If the proposed sole seems to lie lieiienoial to tlw 
charity, the Comiiiissiouers, on receiving the formal apjilication and report* 
direct notice of tho proposed sale to bo published in the district. Sometimes 
the Commissioners require a report to be made by a surveyor nominated by 
themeelTes. As a rule a sale is sanctioned only subject to the condition that 
the trueteee' title is to be accepted, and the costs of and incidontal to the sale, 
induing surveyors’ costs, are paid by the purchaser. Whore trustees receive 
what apparently is a good offer for the moperty, the best course ie for them 
immediately to enter into a contract conditional u{)on the auction of the Com¬ 
missioners being obtained. 

In some cases the Commissioners direct a sale by auction, and in others the 
trustees desire to Bell by auction in the first instance. The surveyor’s report, if 
the sale ie to be by auction, should indicate the number, extent, and sepamte 
vdue of the lots (if any) into which the projierty should he divided, which 
^ould be in^cated ou the plan, and the rosorvo price suggested. If the 
Ooaimissionors approve of the proposed sale, they usually dinxit that special 
condit^ns (Forme Nos. 87 or 88 ; see Encycloptodia of Forme, Vol. IlL, 
pp. 470, 471) should be inserted in the conditions prepay by the trustees, 
which must be submitted to and approved by the Commissioners The reserve 
priee is finally fixed by the Commissiooers. If the lots ore sold at or above 
the Yeeerve, the Commissioners make the necessary urders for completion. 
If the reserve ie not reached, but a subsequent offer is mode to jpurwase at 
or over tho reserve, the sale is carried out by private coutraot. For form of 
ooBveyanee, see £ncyol<^i«sdia of Forms, Yol. III., p. 473. 

The pimihase-nioney » as a role directed to be paid by the trustees to the 
aooount of the offioiai trustaea of (haritable funds at the Bank of EngJund, 
na4 is eveataaily invested ia the names of the official trustees, the dividauda 
baime np^e payable to the tmetaes of tiie charity. 

OharitAte Trusts Act, 1802 (80 ft 20 Yict. o. 112), a. 1. 

(«) ChantabJe Trusts Act, 1863 (tO ft 17 Yict. c. 137), a. 20 . 

(w C9iaritaUe!nnasts Amendment Act* 1855 (18 ft 19 Yict o. IM), ■.88. The 
wwfiawi in that eeotion are 18 Elis. c. 10; 14 Blis. eo. 11,14; 
18 Rttlh- eo. 0,11; 88 £2iB. e. 0; 21 Jae. e. 1. See alee BtiUon {Parish) te 
(1«84}« 80 Oh. B. 173. 
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394. Sales of lands belonging to charitieB^ wholly or pfUrtiaUj 
exempt from the jurisdiGtion of the Gommissioaers and not con¬ 
stituting a permatient endowment do not require their consent ( 0 ). 

In the case of a charity maintained wholly by voluntary aub- 
scriptions {/), or partly by voluntary subscriptions and partty by 
the income arising from an endowment (y), the consent of the 
Charity Commissioners is not required to the sale of land held in 
trust for the charity where • the proceeds of sale thereof would be 
applicable as income. It is, moreover, immaterial whether the land 
represents an investment of voluntary contributions (/<) or is the 
actual subject-matter of a gift (i). 

If, however, land is purchased out of voluntary contributions, 
but is settled either at the time of purchase or sui>sequently upon 
trusts preventing the proceeds of sale l>eing applied as income, a 
permanent endowment is created, and the consent of the Charity 
Commissioners is required for the sale of the land (k). 

396. If the legal estate is vested in the official trustee of charity 
lands, the order directs his concurrence in the conveyance if the 
purchaser so requires (1), but as a majority of trustees, where they 
are entitled to determine on a sale, are empowered also to convey 
on behalf of all the trustees and of the official trustee, the 
concurrence of the latter is unnecessary (m). If he joins, he does 
not enter into any covenants (n). 

396. The Commissioners may also authorise the sale to the 
owners of the land charged of rent-charges belonging to any charity 
or applicable to charitable purposes, and give directions for the 
investment and proper application of the proceeds of sale (o). 

397. A parish council as trustee of parochial charities may, with 
the consent of the parish meeting, sell any land or buildings vested in 


(fi) Corporation of the Sone of the Cltryy and Skinner, [1893] 1 Ch. 178; and 
BOO p. 30(>, poet. 

(/) Finnie and Young to Forlxs and PochinOfo. 2 ) (1883), 24 Ch. D. 591; Jte 
SiM'ietg for Training Teaehere of the Deaf ana Whittle, [1907] 2 Ch. 486, where 
iti the case of an edacatiooal charity the consent of the Iloara of Education was 
held unnecessary. 

(y) Jte Clergy Orphan Corporaiim, [1894] 3 Ch. 145, C. ; Be Church Army 
(1906), 76 L. J. (CH.) 467. 

{h) Finnie and Young to Forhee and Poehin (No. 2), eupra ; Be Clergy Orphan 
Corjioration, supra; Be Parry and Horton (1905), 49 Sol. Jo. 600; Be Society for 
Training Teachers of the Ikaf and WbiUJef supra. 

(»■) O^poralion of the Sons of the Clergy and Skintter, supra; Be Harding and 
WelshCalvinieBe Melhodiid Trusters (1905), 92 L. T. 641. 

(h) Charitable Truete Act, 1853 (16 & 17 Viet. c. 137), a. 62 ; CharitaUe Trusts 
Amendment Act, 1855 (18 ft 19Viet. c. 124), s. 29; A.-G. y. Mathiesan, ri907]2 
Ch. 383, C. A., distuignishing Be Clergy Orphan Corporation, supra; imd sea Be 
St. John Street W«deyan Methodiet Chapel, CAerftr, [189312 Ch. 618, usd Be Stock, 
port Sttag^ fnduetrialand B^ormatory SHioole, [1898] 2 Qi. 687, C. A-tWhuatiie 
principle is similar. See alsu generally in this oonneotiem, p. 392, poet. 

(1) For form of order, see EnoyclopsDdia of Forms, Yol. 111., p. 472. 
m) Charitable Trusts Act, 1869 ^2 ft S3 Viet. 0 .110), s. 1ft. 

|a) Fox foim of cou veyim oe, tee Charity Oommission Form No. 9S, Ent^rio* 
jNMia of Forms, Vol. 111., p. 473. If Uie eonounenoe of the offietal, trustee 
IS not required, the ooovqyanoe need not be sufatnitted to the 
(e) CliaritaUe Tru^ 1853 (16 ft 17 Viot. 0 . 187), a 85. Iheseae 
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thecooneil, but only with the consent of Uie Charity Goiniuissioners* 
unless the property has been acquired at the expense of any rate, or 
was at the date of the Local Government Act, 1894, applied in aid 
of any rate, or would but for want of income bo so applied, in which 
cases the consent of the Local Government Board is necessary (;>). 

398. Trustees holding land u))on cliaritablo trusts may, with the 
consent of the Charity Oommissiouers, grant land for sites for 
institutions eBtablished for the promotion of literature, science, or 
the fine arts (q). 


Snrr. S. 

Uaai^ 
ment oftne. 

Tnist 

l^peity. 

OnuitmEff’ 

lUpnirjrlMir 

sGientifio 

iKicicUcii. 


399. In the case of a sale of lands held upon charitable triista srIc with 
which are solely educational, the Board of Education takes Iho 
place of the Charity Commishioners; and any enusent to the sale Kllucahoii. 
which may be necessary must be given by the former body (r). 

Sales of charitable property to he applied for the purposes of the 
Literary and Scientific Institutions Act, 1854 (s), or for piihlio 
libraries (0. require the couseut of the Charity Coiumissiouerh or the 
Board of Education, as the case may lie. Bui convcynuceH by oluirities 
for the purpose of school sites do not require smiii cousent (a). 

Charity trustees who are required or authorisinl by the Allotuieuls 
Extension Act, 1882 (ic), or any other Act, to let lands in alloliiicnlH 
to cottagers, labourers or others, in any place (x), may, if they tliink 
fit, in lien of letting the lauds in the manner prescribed by such Acts, 
sell or let them to the borough, district or parish couucii concerned, 
upon such terms as may be agreed on by the Charity Commissioners 
or the Board of Education, as the case may require (y). 


8 u£-Sbct. 2.—Lfa3es. 

400. The granting of leases by trustees of charity lands is GcoerRiij. 
governed by the same general principles as apply to salon (ti). 

gives the trustees power, with the consent of the Comurnssionors, Ui purchase 
any rent-charge to which the charity estate is liable. 

(p) Local Ooverumeut Act. ISW (56 & 57 Viet. c. 73), s. S (2). 

(f) Literary and Scientific Institutions Act, 1854 (17 ft 18 Viet, o, 112), s. 6. 

QuWewhether **grant*' in tbiesection includes sale.” In tVnVA, s. f, the expres. 
sion used is "grant . . . W way of gift sale or exchange/’ Jn «5tr/,, s. 6, tlie 
latter words are omitted. See title SoiSHTmo ANi>.LrTKRAUY Hixiixties. 

(r) Board of Education Act, 1899 (62 ft 63 Viet. c. .33), and the Orders in 
Council made thereunder; see title Etujoatiom. Koi the official form of 
Mplioation to the Board of Education for authority to sell, see Tudor on 
eWities, 4 th ed., p. 952. For official forms of instructions to surveyors, of 
special conditions of sale where tire promrty is vested in the ()fficial Trust«>e 
of (Hiarity Lands or in the trustees or governors ol the charity, and of the 
eonveyanoe, see Hid., pp. 953—955. 

(«) 17 ft 16 Viet c. 112; see s. 6 . See also Board of liSducatiou Act, 1899 
(62 ft ^ Viet c. 33), and the Order in Oonncil, 1902, made thereunder. 

(() Public Libraries Act, 1S92 (55 ft 56 Yict. c. 53), s. 13 (2) (o); Board of 
Education Order in Council, 1902, Schedule. As regards puhlio libraries, see also 
PobHe Libraries (Amendment Act, 1893 (56 & 57 Vict c. 11); and Public 
Tdbraries Act, 1901 (1 Edw. 7, c. 19). Puhlio libraries have been determined 
in most casea by the Charity Commisaioners not to be solely educational. 

(a) School Gates Act, 1841 (4 ft 5 Vict. c. 38), s. 6; Charitable Trusts 
Amendment Act, 1855 (18 ft 19 Vict o. 124), s. 29. 

(w) 45 ft 46 Vict. e. 80, s. 4. 

(») See p. 230, pod. “ 

(y) Small Holdings and AUotments Act 1908 (8 Edw. 7, o. 36), a. 33(2). 

Y. U*frm (1818), 2 Swan. 308, 303 i sixl p. 3I}8| 
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Leusea also, like sales, of lands subject to the jurisdiction of the 
Charity Commissioners are valid only if made according to the 
requirements of the Charitable Trusts Acts (6). 

40t. It is the duty of trustees to administer the trust estate in 
i provident manner, and accordingly, independently of the statutory 
restrictions referred to, a lease which is (x>nBi8tent with provident 
administration may be valid whether the trustees have express 
powers to grant it or not (c). 

It is a breach of trust to grant a lease at an inadequate rent (d), 
but as a ground for setting aside such a lease the undervalue of the 
rent reserved must be substantial (e). If at the time the lease was 
made the best rent obtainable was reserved, and there is no 
evidence or presumption of collusion or fraud (/), subsequent 
alterations of circumstances increasing the value of the property do 
not invalidate the lease (y). 

The inadequacy of the rent reserved upon a lease of charity lands 
is less a badge of fraud than it would be in almost any other 
instance, for in the case of charity security of the rent is of 
primary importance (h). 

A recommendation by a college to its successors to renew a lease 
at less than the rack-rent (i) and a direction by a founder that the 
rents shall not be increased are not binding (/c), and a direction 
that leases shall be granted at an undervsjue to the founder’s 
descendants is void for remoteness (1). 

402. The fact that a tenant has expended money in permanent 
improvements upon the land on the faith of the lease may afford 
ground for granting him compensation if there has been no 
fraud (m), and the title of the lessee is not bad both at law and in 

(/>) Charitable Trusts Amendmeut Act, 1855(18 & 19 Viet. o. 124), a. 29. See 
al^ p. 229, pori. 

(c) A.-ti. V. Warren (1818), 2 Swau. 291. See also the oases cited in the 
fullowiug pages. 

(d) I*'or very ancient cases in support of this proposition, see Duke on Oharit* 
able Uses, 33, 42, 43, 46, 67, and Shellord, I.<aw of Mortmain, 697 ; Bereeby r. 
Farrer (1700), 2 Vern. 414 ; A.-O. v. Oower {Lord) (1740), 9 Mod. 229 i Eaetr. 
Ryal (1725), 2 P. Wins. 284 ; A.~Q. v. Qretn (1801), 6 Yes. 452 ; A.-Q, r. Dixie 
(1807), 13 Yes. 519; A.-0. v. Magwood (IBIH, 18 Yee. 315; A.-O, Morgan 
(1826), 2 Buss. 306; A.-O. v. Dixon (1842), 1 Y. & 0. Ch. Caa. 615. 

(f) A.-O. V. Mayioood, mpra; A.-O, ▼. Oroee (1817), 3 Mer. 541. 

(/) Be Law/ord Charity, £x parte Skinner (1817), 2 Mer. 457. 

(y) A.-O, y. Hungerferd (1834), 8 01. A Fin. 357, H. L.; A,-0, y. Pombnibe 
IlaU (1A25), 2 Sim. & St 441, 447. 

h)Be Lmofurd Charity, Ex parte SHnner, eupra, at p. 457. 

'*) Taylor ▼. Dvivrieh Uoepiial (1720), 1 P. Wma. 655. 

k) LydieM y. Foaeh {Sir John) (1700), 2 Yern. 410; Wedton y. Bintworik 
(1707), 2 Yem. 596; A.-O, y. Catherine Bail, Cembridge (ilf«isfer)(1820), 
Jaa 381 1 A.-O. v. Wyggedon't Bo^tai (1849), 12 Beav. 113, questioned in 
A.-C. r, Payn$ (1859X 27 Bear. 168; A.-Q. y, York {Arehbtehop) flS53}, 17 
Beav. 495. 

(0 Ham y. Oloueeatef Corporation (1855), 7 De O. M. A G. 647; A,-0. v, 
GrmthilViim), 33 Beav, 193. 

(ffl) Ai-0. y. BaBol Oe^ye, Oxford (1744), 0 Mod. Bep. 411; A.-0. v. Orem, 
eupra; Shine y. Bough (181^, 1 Ball A B. 444 ; Swan y. Swan (182R) S ]IMeak 
518 ; A.-Q, y. jrerrriSlO), EBmt. 420; A.-0. y. Meydalen OoBege, O^ari (lMf)« 
18 Beav. 255; Aw s y (1854), 19 Beav. 521, rsvareed sAmums 

(1858), 4 Be 0. A d. 136; A*r0. v, Pretynm (1854)» 18 538 ; A^-0, % 
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(n); bat it is not a proper reason tor permitting him to renew 
hu tenancy at iiis former rent if a higher rent is offered by 
another (o). The court will not recognise a custom of an ancient 
charity that leases shall be renewed on terms easy to the lessees, 
but it may direct that due regard shall be bad to the outlay of 
oaiutal and improvements by any lessee on the faith of such 
renewals (p). 


Esot. s. 

meat ef as 
TmA 
Propeity* 



408. Long leases amounting virtually to absolute alienation are Length of 
prhnd facie improper (q), but if proved to be beneficial to the charity 
may be upheld (r). Trustees who have a general power of leasing 
must nevertheless use their discretion as to the length and terms of 
the lease. Such a power would not authoriso them to grant a lease 
for, e.g., five hundred years at a fixed rent («), or an agricultural 
lease for more than twenty-one years (0, or a building lease for 
more than ninety-nine years (a), except upon special grounds (b). 

The court has regard to the nature of the covenants as well as (3oYen«it« for 
the length of the term before setting aside a lease (r). Leases con- renewal, 
taining covenants for perpetual renewal are prhnd facie objec¬ 
tionable (d), though if made for sufficient consideration they may 
be sustained (e). Where the founder has prescril)ed the duration of 
future leases, his intention is as a rule (/) binding (j^), and it 


Wax Chandhrt* Co. [Ma$ter He.) (1873), J/. E. 6 II. L. 1. Compare A.-O, 
y. Pilgrim (1S50), 2 II. & Tw. 186, whore no oonipciiHjtion for impiovomoiita 
was allowed, thrm^b the leoee had run for 130 years. 

(») Where the title of the lessee is bad both at law and in equity, the oon- 
eont of the Attorney -Ooneral is uocossary before comjieiiautioQ for imjiiovetnente 
can be given ; roo 'A.-G. t. lAoyd (1821), 6 Madd. 92. 

(o) See ctises in note (m), p. 224, ante, and note (w), aupra ; and A.-O. v. Gain* 
(1848), 11 Boav. 63; A.-G. v. fii. John's flospiial, Jiaih (1805), 1 Ch. App, 92. 

(p) A.-O. V. St. John's Jlospilaf, Bath, supra. See also Jie Smith's Ulenry) 
Chanty, JTnrtlqxml (1882),20 Oh. D. 510, 0. A.; and as to the iietom of the locality 
not being sufficient gitiund to support au improper leas*, A.-G. v. PuryHer 
(1843), 6 Boav. 150. In two cases, however \A.-G, v. Cross (1817), 3 Mer. 
524, and Re Cross's Charity (1859), 27 Beav. 592), some regard seoms to liave 
been paid to the local custom. 

(q) A.-O. V. Green (1801), 0 Ves, 452 ; A.-G. ▼. Pilgrim, supra, at p. 188. 

(r) A.-O. V. South Sea vo. (1841), 4 Beav. 453 ; anlusee A.-G. v. ^ray (1821), 
Jac. 307 ; Re Cross's Charity, supra, and cases cited in note {q), supra, 

is) A -0, V. Davey (1854), 19 mav. 521. 

(f) A.-O. V. Oiwn (1806), 10 Vos. 555; A.-O. v. Jhickhouse 17 Vea, 

291 ; A.-O. V. Tlotham (Lord) (182.3), Turn. & R. 209 ; A.-O. v. Pargeter, supra; 
A.-O. V. Hall (1853), 16 Beav. 388. 

(a) A.-O. V. Oreen, supra; A.-O. v. Griffith (1807), 13 Vos. 565; A.-O. v. 
Foord (1843), 6 Beav. 288. 

(b) m Cross's Charity, supra. 

(e) A.-Q. V. Kerr (1840), 2 Bear. 420; A.-O. v. Hall, supra, atp. 391. 
Widson V. Hemrworth Hospital (MaHer etc.) (1807), 14 Ves. 324 ; A.-O. r. 
Brow (1811), 18 Ves., 826; A,-0. v. 8t. John's Hospital, Rath (1865), 
1 Oh. App. 92 ; Re Smith*$ (Henry) Charity, Hartlepool, sujtra, at p. 518. 

(e) A.-0. ▼. Hungerford (1834), 2 (R. ft Pin, 867, H. L.; see also A.-O. v. 
OUsnents (1823), Torn, ft B. 68; Chmna ▼. Qra/ntham Corptiration (1827), 3 Rues. 
261. 

(/) Cbauge of tarenmatanoes may tender it necessary to depart from a 
fotmaet'o direotunui and intention (A.-O. v. Wyggeston's Ho^ntal (1849), 12 B«ev. 
1131 

to) A.-G. T. Oriffith, wnra ; A.-O. r. RoedsesUr Corporation (1827), 2 Sim. 34; 
•M elao fTard v. (1862), 8 Oiff. $4% 

B.L.—IT. I 
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Would consequently bo improper to extend the term by means of a 
covenant for renewal (h). 

Leases for lives are not invariably set aside, but the court views 
them as a rule with disfavour (i). 

404. Trustees of ecclesiastical and eleemosynary corporations may 
not lease the corporate lands devoted to charity for more than twenty- 
one years or three lives {k) unless the lands are in a town, when the 
term may extend to forty years (Z). Leases by corporations not in 
conformity with these restrictions are void, not merely voidable (wi); 
but leases may be authorised by the Charity Commissioners (u). 

Lands held by a corporation sole in trust for charity do not come 
within the above restrictions (o). 

405. Leasing on fines is not generally hold to be a provident 
manner of administering charity estates (ji), though a general power 
of leasing may under special circumstances be considered suilicient to 
authorise such a mode of letting (q). 

The leasing of charity estates by tender is not objectionable (r). 

Where trustees have a power of sale they may grant a lease with 
an option to purchase (»), but where they have merely a power to 
exchange it is improper for them to grant a lease in consideration 
of another lease {a). 

Leases by charitable corporations should be made under the 
corporate seal (b). 

(h) I.ydiatt v. I'ourh (Sir John) (1700), 2 Vern. 410; ll'attm y, Ilemaworth 
IIoBjntal (JHattfT etc.), (1807), 14 Yes. 324, 333. 

(♦) A.’‘G. V. Smith (1710), 2 Vein. 740; A.-G, v. CroM (1817), 3 Mor. 524; 
A.-U. V. Ifunger/ord (1834), 2 Cl. & Fin. 357, 370, 377, II, L.; A.-G. y. Crook 
(1836), 1 Keen, 127. See also A.-O. v. Warren (1818), 2 Swan. 303. 

(k) iStat. 13 Eliz. c. 10; stat, 14 Eliz. cc. 11,14; slat. 18 Eiiz. c. 11; etat. 39 
Eliz. c. 5, known as tho (Itsubliug Acts. For recent cases on etat. 13 Eliz. c. 10, 
see KeclesiatUral Commmioncra y. Wodehoiw, [1805] iCh. 552; Power y. lianka, 
[1901] 2 Ch. 487. As to oleoniosynarv coi jK ratiuus, see MaydaXen Jlosj^iUd 
(President eir.) v. Knotts (1870), 4 App. Cas. 324; A.-G, v. Glyn (1841), 12 Sim. 
87; Doe v. Yarborough (Lord) (1822), 7 Wooro (o. r,), 258 ; Xurk (Dean and 
Cha)>ter) V. Middlebiirgh (1827), 2 Y. & J. 190. 

(l) Stat, 14 Eliz. c. 11; Moore v. Clench (1875), 1 Ch. D. 447. 

(m) Magdalen Hospital (i'resident etc.) v. Knotts, supra, overruling Penning¬ 
ton V. Cardale (1858), 3 II. & N. 660; Moore v. Clench, sujra. Bee also 
Southwell (Chapter) y. Lincoln (Bishop) (1676), 2 Mod. Eep. 56; Beiirsworth v, 
St. Paul's, London (Dean and Chapter) (1728), 1 Bro. Purl. Cas. 240 ; Orumbrell 
V. Jt<g>tr (1820), 3 B. & Aid. 711; Taitby y. Official Iteceiver (1888), 13 App. Cas. 
623, 652. 

(n) JBgniater's Case (1602), Duke on Charitable Uses, 139; Grant on Corpora- 
tione, 648. 

(o) Charitable Trusts Amendment Act, 1855 (18 & 19 Viet. c. 124), a. 38. 

(jp) A.-G. V. Wyggeaton't Hospital (1849), 12 Beav. 113; A.-G. y. Payne ^859), 
27 Beav. 168; Re Smith's (Henry) Charity, //arWgsocZ (1882), 20 Ch. D. 516, C. A.; 
A.-G, V. John's Hoepital, Bath (1865), 1 Ch. App. 92. 

(}) A.-O. V. Stan\ford Collation (1747), 2 Swan. 592. See also A.-G. y. 
Cross, supra, at p. 642; A.-G. v. Price (1744), 3 Atk. 108. 

(r) As Ptyten's (Lady) Hospital at fsleham (1845), 14 L. J. (CH.) 129. 

(«) Rs Femals Orphan Asylum (1867), 15 W. E. 1066 ; Worthing Oorporatioa 
V. Heather, [1906] 2 Ch. 582. 

(sO Magdalen Hospital (Preaubmt etc.) y. Knotts, reported on this point (1877), 
36 W. R. 141 ; and see p. 231, post. 

(5) 2'aylor v. Dulvneh JBbspim (1720), 1 P. Wms. 656; Drogheda Coiporcdion v. 
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406. Keversionary leases (c), leases by trustees of a charity to 
one of their number (rf), even if expressly authorised by a jwwer (e), 
and leases which contain provisions benefiting the trustees (/), are 
improper. Leases to relations of trustees are looked upon with 
suspicion (g). 

407. In all cases where charity trustees grant lenses for a 
term amounting to absolute alienation (//), or for a term of 
greater length than is usual having regal'd to tho nature of the 
lease (i), or with covenants for perpetual renewal (A*), or in any other 
way which is prinut fuck improvident, the onus is upon the lessees 
as w'cll as the trustees to show that the transaction is beneficial 
to tho charity. 

408. The discretion of trustees in the exercise of their powers 
may be controlled by the court in the interests of a charily (/). 

A building lease may be settled by the court as a model, and the 
charity trustees may be authorised to grant other building leases 
as they become necessary on similar terms without reference to 
chambers, the model lease being appended to the order («i). 

The court will refuse to insert in a lease a provision against 
assignment to “an indigent or improper person "on the ground 
that such a provision wouid be likel}' to cause litigation (n). 

The court sometimes authorises a lease of charity property instead 
of directing a sale (o). 

409. Where a lease is declared void, it is entirely cancelled (p), 
the lessee being deprived of the benefit of all covenants, including 
the covenant for quiet enjoyment {q). 
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Hdmes (18.'»5), 5 H. L. Pas. 473; Charitable Trustees’ In- '>rporation Act, 1872 
(3.5 & 36 Viet. c. 24). s. 1. 

(c) A.-f/. V. Ken- (1810), 2 Ilonv. 420. 

(d) A.-O. V. Dixie (1807), 13 Vea. 615>, 511; A.-G, v. Clarendon (/JorOflSll), 
17 Vos. 401 ; see also A.-G. v. ('a%hel iJorporatiim (1842), 3 Dr. & War. 204; 
Foord, V. Baker (1859), 27 Beav. 193. 

(e) Paasingham v. Sherborne (1846), 9 Bonv, 424. * 

If) A.-O. y. Stamford Corporation (1747), 2 Swan. 592 ; A.-O. y. WGion 
(1812), 18 Ves. 518; A.-O. v. Plymouth Cor/ioration (1815), 9 Beav. 67. 

(jr) Be L<twford Charity, Kx-pnrle Skinner (1817), 2 Mer. 457; see also A.-Q, 
y. Dixie, aupra, at p- 540 ; Ferrahy v, Hohaon (1817), 2 Ph, 261. 

(A) A.-O. V. Brettingham (1840), 3 Beav, 91. 

(i) A.-O. y, Stamford Corjioralirin, aajira; A.-O. v. Orem (1801), 6 Ves. 462; 

A.-O.v. Owen (1805), 10 Vos. 555; A.-O. v, OriJIUh (1807), 13 Ves. 57.'>; 

A.-O. V. BaeJihouae (1810), 17 Ves, 283; A.-O. v. (ISIl), IS Vos, 319, 

326; A.-G. v. Warren (1818), 2 Svrau. 301; A.-O, v. Ward (1829), 7 L. J. (o. s.) 
(cn.) 114 ; A.-O. V. Brettingham, aupra; A.-O. y. Hall (185.’B, 16 Boav, .788, 

(A) Lydiatt v. Foach {.Sir JoAn) (1700), 2 Vern. 410; A.-Cr. v. Brooke, aupra; 
A.-Q. y. Hungerford (1834), 2 01. & Fin. 357, H. Ij. 

(/) A.-O. y. Harrow School (jOovernora) (1751), 2 Vos. Son. J}51; Ex ports 
Btrkhampate^ Free School (1813), 2 Vos. & B. 138 ; and see p. 274, poal, 

(m) A.-O. y. Chriat Church, Oxford (1862). 3 GilT. 514. 

(«) A,-0. y. Donnington Hoapital (1832), 16 .Tiir. 899. 

(o) Be Sttir laland Female Charity School (1846), 3 Jo. & Bat. 171 ; A.-O. ?, 
Ednlji, ri907] W. N. 174. 

(p) A.-O. V. Morgan (1826), 2 Ru.ss. .306, 

(j) Ibid.j Bangor t^iahap) y. Parry, [1891J 2 Q B. 277, 28Q. 

1 t 
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The court may direct an inquiry as to whether proceedings to set 
aside a lease should be taken (r), and the lessee may be permitted 
to attend the iuquiiy («). 

410. Lessees without notice that tho property belongs to a 
charity are, like purchasers for valuable consideration without 
notice (t), entitled to protection (a), but not so lessees with notice(&). 

If the rent paid by an underlessee is adequate, his interests may 
be protected though the head lease is set aside. In such circum¬ 
stances the court may direct tho underlessee to pay his rent direct 
to the charity (c). Notice to an underlessee that the lessor is a 
charity is not equivalent to notice that the granting of the superior 
lease was a breach of trust {d). 

* 

411. Charities being within the operation of the Real Property 
Limitation Acts(e}, an improvident lease of charity lands cannot 
as against the lessee be irapeaclied by the Attorney-General on 
behalf of the beneficiaries except within twelve years (/). 

412. Library authorities may let any houses or lands vested in 
them for the purposes of the Public Libraries Act, 1892, and for 
the time being not required for such purposes (g). 

Special statutory provision is made for leasing lands belonging 
to the universities of Oxford, Cambridge, and Durham, and to their 
respective colleges, and to the colleges of Winchester and Eton (/t). 


(r) Seton, Judgments and Orders, 6th ed., pp. 1624 et eeq, 

(«) V. Prelyman (1846), 8 Benv. 616. 

(() See p. 201, ante. 

(a) A.-Q. V. Hall (1863), 16 Beav. 688. See also Re Lawford Charity, Ex 
parte Skinner (1817), 2 Mor. at p. 467, where the court expressed an opinion 
tltat a lessee who bad acted faiiiy ought not to be disturbed; A.-G. v. Itixon 
(1842), 1 Y. * C. Ch. Cas. 614. 

Ih) A.-G. V. Flint (1844), 4 Hare, 147. 

(c) A.-O. r. liackhouar (1810), 17 Vea 283. See also A.-G ▼. Orijttth (1807), 
13 Yea 566, where in similar circumstances the uuderiessees were not disturbed; 
A.-G. T. Maywood (1811), 18 Yes. 616, where an underlease for a fine was 
held not itouclusive evidence that the lease was granted at an undervalue. 

(</) A.-G. V. Backhouee, aupra, at p. 203. 

(e) Roal Property Limitation Acts, 1833 (3 & 4 Will. 4, c. 27), and 1874 
(67 & 38 Viot. a 67). 

(/) St. Mary MagdaUn, Oxford {Prendent efc.) v. A.-G. (1867), 6 H. L. Cas. 
189; A.-G. V. Daoeu (1889), 4 Do O. & J. 136, C. A.; A.-G. v. Payne (1869), 27 
Bear. 168, in which cases the leases in question were voidable, not void; 
and the henofioiaries were ther^ore entitled to nave them set aside, a right which 
accrued immediately upon execution. Compare Magdalen Hnepital (Govemort) 
V. Knotte (1879), 4 Am>. Cks. 324 (lease void under stat. 13 Eliz. o. 10); Bunting 
V. Sarymt (1879), 13 Ch. D. 330 (lease void under the mortmain law). 

(g) Ihibho Libraries Act, 1892 (65 & 66 Yict c. 63), s. 12 (4). See also note (it), 
title Local. Covbukmsnt. 

(A) iCniversities and Colleges Estates Acts, 1868 (21 A 22 Viet o. 44), 1877 
(40 A 41 Viot 0 . 48), 1880 (43 A 44 Viet c. 46), and 1898 (61 A 68 Viot c. 66). 
As to Winchester and Eton, see also the Public Schools Act, 1868 (31 A ^ Vlct 
e. 118), s. 24. It is apprehended that leases under these etati]^ and Under the 
Public Libraries Act, 1822 (66 A 66 Viet o. 63), do not require the sanctipn of 
the court or Charity Conuumioners under a. 29 of the CSuoitahle Trusts Ai^d- 
ment Act, 1856 (18 A 19 V^. c. 124), on tiie ground that snoh leases are 
under the express authority of Parliameut Mc»teover, the univerrities of 
Q^lford, Cambrid^, Lopdoo, end Durham, Mtd their oolle|S| upd halb, and 
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418. In the case of charities which are subject to the Charitable i, 

Trusts Acts (i) the trustees or administrators are prohibited, Hsilim' 
except under the express authority of Parliament or of the court »«Bt of the 
or according to a scheme legally established (A), or with the 
approval of the Charity Commissioners or of the Board of Ediioa- P roper ty, 
tion, as the case may be, from granting a lease of the charity 
estates in reversion after more than three years of any existing iharitlw 
term, or for any term of life, or in consideration wholly or in part 
of a fine, or for any term exceeding twenty-one years (/)' Truaoi acu. 

Accordingly a lease for more than twenty-one years made without Effect of 
the consent of the Charity Commissioners is whoily void, not merely 
voidable (w), and the tenant becomes on payment of rent a tenant 
from year to year on the terms of the lease (a), hut no action would 
lie on the covenant for quiet enjoyment (o). 

The consent of the Commissioners is not required to validate a 
lease granted in pursuance of a valid contract made prior to the 
Charitable Trusts Amendment Act, 1855 (p). 

414. The Charity Commissioners may authorise tho trustees or Lcrsm 
administrators of a charity to let the charity estates or anv part 

of them on building, repairing, improving, mining, or other leases, Kionen. 
if they consider such leases will be for the benefit of the charity (q). 

They may also prepare and approve schemes for the letting of any 
charity property, so that all leases granted by the trustees in 
pursuance of such schemes are valid (r). Leases authorised by the 
Commissioners have the same effect as if they had been authorised 
by the express terms of the trust (s). 

415. The acting trustees of any charity, or the majority of them, r*nd« vwied 
have the same power of granting leases of lands vested in the 

official trustee of charity lands as if the lands were vested in them¬ 
selves (f). All covenants, conditions, and remedir^ contained in or 


the colleges of Eton and Winchester, are expressly exempted fntm the jurisdic¬ 
tion of we Commissioners (Charitable Trusts Act, (16 & 17 Viet. c. 137), 
B. 62; Charitable Trusts Amendment Act, ISoA (18^ 19 Viet. c. 124), s. 49). 

(i) As to what cliarities are so subject, see n. 303, pimt. 

(A) lie Mason's OrphunaffS and London and North Wrstsrn Hail. Co,, [1896] I 
Ch. 696, C. A.; A.~G. v. National Hospital /or the. Relief and Cure of me 
Parali/s^ and Kpileptie, [15104] 2 Ch. 252. 

(1) Charitable Trusts Aiiionduient Act, 1855 (18 & 19 Viet. c. 124), s. 29. 
J’he question whether this section applies h* a Iooko rnude ifi considerutioa of 
the surrender of an existing lease has not yet been decided. Such a lease 
would, it is conceived, stand on the same footing os a reversionary lease. 

(»») Banyor (Biah'tp) V. Burry, [1891] 2 Q. B. 277 ; and see Maydaien 
HospiUd (Bresiifent etc.) ▼, KnaUs (1879), 4 Aj'p. Cas. 324. 

In) Bangor {Bisliop) v. Parry, supra. 

(d) Ibid, 

W idee Moore v. Clench (1875), 1 Oi. D. 447. 

(q) OharitaUe Trusts Act. 1863 (16 & 17 Viet c. 137), s. 21. For a form of 
aimlieation to the Comrnissumen to authorise a lease, Enoydopasdia of 
Fothu^ VoL m., p. 466, and for a form of authority to grant a lease, see 
ibid., n. 474. 

(r) Char itable Trusta Amendment Act, 1866 (18 & 19 Viet. e. 124), a. 39. 

(s) Obaritable Truste Act. 1853 (16 ft 17 Viet. c. 137), s. 26. 

h) Charitable Tmirti Ameodmant 4«t> 1866 (18 ft 19 Viot. o. 124), s, 16 
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incident to any lease so granted are enforceable by and againet the 
trustees, their alienees or assigns (a). 

416. Where trustees or administrators of a charity have power 
to lease, a majority of them who are present at a meeting of their 
body duly constituted and vote on the question shall have and be 
deemed to have always had full power to lease {b). Leases so 
granted are as valid as if tlicy were executed by all the trustees or 
administrators and by the oilicial trustee (c). 

The incorporation of charity trustees under the Charitable 
Ti ustcos Incorporation Act, 1872 (d), does not affect their powers 
of leasing (c). 

417. Ijeascs for more than a year of parochial property vested 
in parish councils, as trustees of parochial charities, require the 
consent of the Local Government Board if the property has been 
acquired at the expense of any rate, or was at the dale of the Local 
Government Act, 1894, applied in aid of any rate, or would but for 
want of income be so applied. In other cases the consent of the 
Charity Commissioners is essential, except as regards leases for 
allotments (/). 

418. All trustees in whom are vested for the benefit of the poor 
in the neighbourhood lands the rents of which are distributed in 
doles, fuel, clothing, food etc., are required to take proceedings for 
letting such lands in allotments where they are not used for the 
purpose of a recreation ground or otherwise for the general public 
benefit {//). Such trustees may also let such lands to the district 
council of the district (//). 

Schemes framed by the Charity Commissioners after the passing 
of the Allotments Extension Act, 1882, in relation to any charity 
the endowment of which consists in part of land other than 
buildings or their appurtenances, must contain provisions autho¬ 
rising the trustees to let portions of the land in allotments (t). 

(ii) f!harital>lo TriiNts Aiiieudinciit Act, lS«i5 (18 A IS) Viet. c. 124), s. 10. 

(h) I'liantable Tnists Act, 1S6S) (32 & 33 Viot. c. 110), 8. 12. Independently 
of this section, it has been held that a majority of charity trustees have power 
to grant a lease v. Shearman (1839), 2 Beav. 104) ; seeaUo p. 276, post. 

(c) ("Jharitable Trusts Act, 1865) (32 & 33 Viet c. 110), s. 12. 

(d) 35 & 30 Viet. c. 24 ; and seo p. 317, post 

fe) Jbid., s. 1. 

( f) Local Oovernment Act, 1894 (36 A 67 Viet. c. 73), 8. 8 (2). As to sales 
under this soctiou, seo p. 223, ante. • 

(y) AUdtments Extension Act. 1882 (45 A 46 Viet c. 80), a. 4; see title 
AUiOTMENTS, Vol. I., p. 338. As to the letting of land in allotments, see also 
AUotmettts Act, 1832 (2 A 3 Will. 4, c. 42); Boor Allotments Management 
Act, 1873 (36 A 87 Viet. c. 19); Allotments Act. 1887 (50 A 51 Viet. c. 48); and 
title Aua^tmevts, Vol. I., pp. 334, 336. It has been held that the Act of 1882 
does not affect the powers of the Charity Commissioners under the Charitable 
Trusts Acts to authorise a sale of <^rity lands (Sutton (Parish) to Church 
(1884). 20 Ch, D. 173, 178). 

(h) Allotments Act, 1887 (50 A 51 Viet. c. 48), s. 18 (2). As to sale instead of 
letidug, see Small Holdinj^ and Allotments Act, 1908 (8 Edw. 7, e. 36), s. 83 f2) ; 
and p. 223. ante. The district coitncil was substituted for the sanitary authority 
named in this sub-seetion by the l^ocal Uovemment Act, 1894 (56 A 57 Viet. o. 
T3), s. 26. 

(t) A}loha«nti |!xt*ni!ou Act, 1888 {45 A ^ Viet,80), s, |4; fe* y, 187, 
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419. No provision contaioed in any private Act of Parliament 
or in any decree or order of (lie court relating to the leasing of any 
charity property under the order or with the approval of the court 
is allowed (in the absence of any express direction to the contrary 
to be contained in any future Act of Parliament, order, or decree) to 
taclude or impair any jurisdiction which might otherwise be propc^rly 
exercised for the like purposes by the Charity Commissioners (/c). 

420. The jurisdiction of the Charity Commissioners to establish 
schemes extends to registered places of religious worship (1). This 

{)rovi 8 ion does not expressly empower the Commissioners to authorise 
eases of such places of worship, but schemes made in accordance 
with the provision may authorise leases (?«). 

421. In the case of a lease of lands held upon charitable trusls 
vhich are solely educational the Board of Kducation takes the 
place of the Charity Commissioners, and any consent to the lease 
which may be necessary must be given by the former body (u). 

Sub-Sect. 3.—KxchuugeB. 

422. Trustees of charities coming within the Charitable Trusts 
Acts, though prohibited from selling, mortgaging, charging, or 
leasing the charity estate, except under some express authority (a), 
are not expressly probii)ited by statute from eifecting exchanges. 
It would seem, therefore, that exchanges etfoclod by trustees of any 
charity upon their own responsibility, which are consistent with 
the provident administration of the charity estate, are valid. 

A power to exchange docs not authorise a demise in consideration 
of another demise (p). 

Where trustees have power to determine upon an exchange, a 
majority may carry out the transaction on l)ehalf of all the trustees 
and of the oiheial trustee of charity lands ( 7 ). 


ante; and title Ai.lotments, Vol. I., p, 3(18. For a piovittioii of this kind, soo 
Encyclopaidia of Forms, Vol. 111., p. 480, clausu 17.. 

(k) CWitable Trusts Act, 1882 (25 & 20 Viet. c. il2), s. 1 . 

(/) Charitable Trusts Act, 1869 (82 & 88 Viot. c. 110 ), s. 15. Uiidor s. 02 of 
the Chaiitahle Trusts Act, 1858 (10 & 17 Viet. c. 187), Luildiii^'s used fn,iia fidf as 
places of meeting for religious worshiji und duly registered wore exoiripted from 
the Charitable Trusts Acts. S. 15 of the Act of 1809 partially i-emoves that 
exemption. « 

(m) Chaiitahle Trusts Act, 1800 (23 Sl 24 Viet. c. 186), s. 2. See also p. 229, 
ante; and for an example of a scheme authorising the leasing of churiiy 
proper^, see Encyclopaedia of Forms, Vol. 111., p. 481, dause 18. 

(n) iKjaid of h^ucation Act, 1899 (62 & 08 Viet. c. 88 ), and the Onlers in 
Council made thereunder. See aleo Elementary Education Act, 1870 (88 & 84 
Viet. c. t5), B. 22, and title Eduoahoh. Fora form of application to the Jloard 
of J^ucation for an authority to lease, together with instniutions to surveyors, 
see Tudor, Taw of Charities and M^ortmain, 4th ed., pp. 947, 9-18 ; and for the 
claases in a Board of Education scheme relating to leases, see t 6 uf,, p. 1015. 

(o) Charitable Troste Amendment Act, 1855 (18 & 19 Viet. c. 124), s. 29; see 
pp. 218, 229, mU, and p. 235, jxttt, 

(p) Magdalen HoepU<U{Pre»idmt ete.) t. KnOtte (1877), 26 W. B. 141 ; He t’einuli 
Orphan Aegitm (1867), 15 W. B. 1056. 

{jo diantaUe Trusts Act, 1869 (32 A 33 Yict. c. 110), s. 12. 
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An exchange beneficial to a charity may be antborised by'the 
court (r). 

423 . The Charity Commissioners may also on Uie application 
of trustees or administrators of a charity authorise an exchange of 
any laud belonging to the charity on being satisfied that the 
proposed exchange will be beneficial to the charitjr, and may give 
directions for the investment of any moneys received by way of 
equality of exchange(«). The Commissioners may also anthorise 
the application of charity funds in payments for equality of exchange, 
or in payment of any incidental expenses, and may sanction the 
mortgaging of lands acquired by the charity by exchange or 
already belonging to the charity to raise moneys for such 
purposes (fl). Exchanges authorised by the Commissioners are as 
valid as if authorised or directed by the instrument of trust 
regulating the charity (b), even in the case of exchanges by 
ecclesiastical and eleemosynary corporations (c). 

424 . Exchanges of charity lands may be effected by applica¬ 
tion to the Board of Agriculture and Fisheries (d). 

The oi'ders of the Board effecting an exchange are made 
independently of tho Charity Commissioners, and the sanction 
of the latter body is not required to an application to the 
former (r)« The powers exercised by the Board extend to here¬ 
ditaments of any tenure, corporeal or incorporeal, held upon 
charitable trusts (/). 

Advertisements of proposed exchanges must be published for a 


(r) Mildmay v. Methueu {Lord) (ISM), 14 Beav. 121, n. See also Bt NewUnCo 
{Alderman) Chariti/ (IMS), 12 Jur. lOU. 

(«) Charitable Trusts Act, ISoJl (1« & 17 Viet. o. 137), s. 2-1 ; and see Charitable 
Trut^ts Act, lSti2 (25 & 20 Viet, c, 112), s. 1. For form of application to the 
Chari tv CoTniniHsioners for authority to exchange, see Encydoptedia of Forms, 
Vol. ni.,p. 451. 

(a) Charitable Tmsta Amendment Act, 1855 (18 dt 19 Yict. o. 124), ss. 32, 34, 

(b) Chantable Trusts Act, 1853 (16 & 17 Viet. e. 137), s. 20. 

(c) dturitable Trusts Auiendment Act, 1855 (18 & 19 Viot. c. 124), s. 38. As 
to tlie disabling Acts, see note (ft), p. 226, ante, 

((f) See Forty-seventh Beport of the Charity Commissioners, p. 7. The Board 
effect exchanges luider tho powers of the Land Commissioners under the Indosure 
Act^ 1845—1882; Boaid of Agriculture Act, 1889 (52 & 63 Viet. c. 30); Boaod of 
Agriculture and Fisheries Act, 1903 (3 Edw. 7, c,_ 31). Under these mwors 
exolianges are carried out by the Board by attaebing to the lauds exenansed 
the like iuoidonts of tenure and incumbrances which previoudy attachea to 
each other. By this means investigation of title is rmidered unnecessary, but 
evidence must be fumuhed that the parties exchanging ore interested in the 
land within the meaning of the Acte. See Official Insbruotions issued by the 
Board of Agriculture aud Fisheries; Enfiydopsadia of Forma, Vol. Y., pp. 571 
W 1 ^. As to exchanges, see also tode Bsal Pbopebty akd OhaTTILS 
BsaZh 

(e) As to the effect of an order of exchange, see Mind v. Leman (1855), 7 Be 
O.M.AO.340. ‘ ' 

(/) InclosUre Acts, 1846 (8 ft 9 Yict c. 118) ; 1846 (9 ft 10 Viet. c. 70); 1847 
(lUft 11 Yict c. Ill): 11349 (12 ft 13 Yict a 63); Incloaure C^misnoaen 
Act 1851 (14 ft 15 Yict c. 53); Indosure Acts, 1858 (15 ft 18 Yict o. 70), 1854 
rn ft 18 Yict. e. 9t), 185? (80 ft 21 Yict c. Slh and 1859 (22 ft 83 Yiot Z : 
Indoeure etc. Expenses Act, 1868 (31 ft 32 Yiot e. 89): ComaaoM Ast, 1876 
(39 ft 40 Viet. (i. 66). - 
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period of two weeks, and a period of one month from the publioari<u 
of the last advertisement mnst elapse before an order for exchange 
can be made (^}. 

425 . Eleemosynary corporations are in general disabled from 
making exchanges (h). But the Charity Commissioners may 
authorise exchanges by such corporations when within their 
jurisdiction (t). 

426 . The Charity Commissioners have power, on the application 
of the trustees of a fuel allotment made under the Inclosure 
Acts, to sanction the exchange of such allotment or any part 
of it for land of equal value situate within the parish or district 
for the benefit of the poor of which such allotment was set 
out (k). 

427 . The exchange of lands or holdings vested in parish 
councils requires the consent of the parish meeting and of the 
Charity Commissioners, and in some cases of the Local Government 
Board (1). 

Sub-Sbot. 4.— Partitiotu. 

428 . There is nothing in the Charitable Trusts Acts prohibiting 
trustees from partitioning the charity estate; and partitions may, 
it would seem, be carried out by charity trustees on their ow'n 
responsibility, subject, however, to the welUestablisbed principle 
that dealings with the trust estate must be consistent with provident 
administration (m). 

Where trustees have power to determine on a partition a majority 
may carry out the transaction on behalf of all the trustees and the 
official trustee of charity lands (n). 

Powers of exchange do (o), but powers of sale do not (p), authorise 
partitions. 

429 . The court also has power to order a partition of trust 
estates, including charily estates, where such a course seems 
beneficial {q). 

I 

480 . There is no power expressly enabling the Charity Commis- 
*sione)r8 to authorise or order a partition, fi’he Commissioners are, 

(c) Ckmunons Act, 1899 (62 & 63 Viet. c«i30), s. 19. 

(A) 'For a list of the (lisaoling Acts, see note (k), p. 226, ante. Facilitios for 
exdtange ore afforded iu certain cusoe by stat. H YAix. c. 11, s. 7. 

(A See Charitable Trusts Amendment Act, 1855 (18 & 19 Viet. c. 12-1), 
2« 3o 

(A) Commons Act, 1876 (39 & 40 Viet. c. 56), s. 19. See also Incloanre Act. 
1852 (15 A 16 Viet. c. 79), s. 21; and ritiss ALLOTUXirrs, Vol. I., p. 335; 
CoaifOBB AKD Bionrs of (^mvov, p. 596, vo»t. 

1 1) Local (Joremment Act, 1894 (56 4k 57 Vi(A. c. 73), s. 8 (2); see p. 230, antt. 

in) See p. 224. mde. 

ni CSiantable Trusts Act, 1869 (32 * 83 Yiot c. 110), t. 12. 

»} M» Fritk and (Morns (1876), 3 Oh. B. 618. 

jp) ItOuem ▼. Furquhar (1805), 11 Vss. 467,477 ; Brattey v. CAftlfMr»(1852), 
16 Bmt. 223 ; see title Powbbs. 

( 9 ) See mnerally title PAHtmoN, and AIIm t. AUtn (1873), 42 L. J. (oh.) 
839. 
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however, expressly empowered to authorise the charity funds to be 
applied in payments for equality of partition and of incidental 
expenses (a). 

431 . The Board of Agriculture and Fisheries has power to make 
partition orders of charity lands of every tenure and undivided shares 
of such lands, and all hereditaments, corporeal and incorporeal (b). 

Where necessary, a combined order may be mftde for exchange 
and partition (c). 

Suii-SfiCT. 5.—Morlya<je$. 

432 - Apart from the restrictions imposed by the Charitable 
Trusts Acts (d), trustees of charity lands may mortgage the estate 
on their own responsibility, whether they have express power to do 
so or not (e). The onus, however, would be on the mortgagee to 
siiow that such alienation was beneficial to the charity, and upon 
the trustees to show that they had exercised their power, if they 
possessed one, in accordance with provident management. Such 
mortgages are therefore not free from danger to both parties (/). 

433 . Improvident mortgages maybe restrained by injunction(<y). 
Mortgages by trustees to one of themselves are objectionable on 
principle (/(), but in a special case one of the trustees of a charity 
may properly be a mortgagee of tbe charity estate (i). 

As a rule the question whother a power of sale authorises trustees 
to mortgage depends upon the circumstances of the trust and 
the intention of tbe settlor as manifested in the instrument of 
trust (A). 

434 . The court may sanction mortgages of charity lands by 
trustees where beneficial to the charity, as, for example, for the 
acquisition of a new site (/), or the payment of costs {m). So, where 


(n) C^Jharitablo Trusts Aino«<lni<>nt Act, lSf)5 (18 & 19 Tict. c. 121), ss. 32, 34. 
(/>) iSee luclosiire Acta, 1843 (8 & 9 Viet. c. 118), 1846 (9 & 10 Viet. c. 70) 

1847 (10 & 11 Viet. c. Ill), 1818 (11 & 12 Viet. c. 99), 8. 13 1849 (12 4 13 
Viet. c. 83), 8. 7, and 1839 (22 4 23 Viet. o.43), 8.11; Board of Agriculture Act, 

1889 (62 4 5.3 Viet. o. 30); Board of Apiculture and Fisheries Act, 1903, 
(3 Edw. 7, c. 31). This is the simplest and most effective method. 

(f) Inclosure Act, 1832 (13 4 16 Viet. c. 79), s. 32. 

(d) Charitable Trusts Amendment Act, 1833 (18 & 19 Viet. c. 124), s. 29; see 

also p. 233, post. • 

(e) 8ee AMh v. Tl’fltrren (1818), 2 Swan. 302, 303 ; and p. 216, ante, the 
principles laid down as regards sales of charitv property being equidly applic¬ 
able 1o alienation by way of mortgage, on the ground that a mortgage is, in 
fact, a conditional sale; Strou^hill v. AneUy (1833), 1 DeQ. H. 4 (i. 633, 643. 

(/) A.-0. V. BrtUingtum (1840), 3 Beav. 95; see p. 216, ante. 

(o) Bigall v. FtaAer (1833), 18 Jur. 39. 

(a) F<^hte T. Bois (1788), 2 Cox. Eq. Cas. 113; Focock v. BeddingUm (1801), 5 
Ves. 799. 

(0 d.-^. V. Hardy (1831), 20 L. J. (cH.) 430, where (dm'mortgage was 
transferred to a trustee. 

[k) Stroughill v. Anetey, eupra; Be BAUnger, Durdl v. Bellinger, [1898] 2 Ch. 

(D Bt Stodepori Bagged Industrial and Be/vrmakiry Schoole, [1898] 2 Ob. 687. 

C. A. 

(m) V. rorfc(Af<;Aftt«Aop) (1854X17 Beav. 493 ; see also p. 330,|)oif. 
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two charities have the same object, the court maj authorise the 
application of the funds of one charity in discharging a mortgage 
upon the property of the other, and direct that the mortgage shall 
be kept alive in favour of the former charity (n). 

435 . Mortgages and charges by trustees of charity estates which 
are not exempt from the Charitable Trusts Acts {o) are absolutely 
prohibited, whether the trustees have or have not power to mort* 
gage or charge under the instrument of trust (p), unless made with 
the express authority of Parliament (^) or of a judge or court of 
competent jurisdiction {q), or according to a scheme legally estab¬ 
lished (r), or with the approval of the Charity Commissioners (r), or, 
in the case of endowments held solely for educational purposes, with 
the approval of the Board of Education (a). 

The borrowing of money by charity trustees from a bank by 
means of an overdraft is a charge ” of the estate within the above 
prohibition, even though no written document is used to carry out 
the transaction (/>). 

436 . The consent of the Charity Commissioners is reipiired to 
an application to the court to sanction a mortgage of land pur¬ 
chased partly by means of savings of income an<l held, with the 
buildings erected thereon, upon trusts constituting a piumaiicut 
endowment, and also to the mortgage itself (<•). Their consent is 
not necessary if the land is held upon such trusts for the charity 
that it can lawfully he applied as income, t.e., upon trusts not 
constituting a permanent endowment (d). 

437 . The Charity Commissioners may authorise the trustees to 
raise any sum of money by mortgage of all or part of the charity 
estates for building, repairs, and improvements on such estates (/;), 
or for any other purposes which they mayconsidc;. beneficial to the 
charity, and which shall not be inconsistent with the trusts or inten¬ 
tions of the foundation (/). They may also sanction mortgages 


(n) ^orkbum ▼. JtapJiael, [1891] W. N. H. 

(o) For the classes of exempted charities, seo Charitable Trusts Act, 1853 (18 
& 17 Viet c. 137), s. 62; and pp. 204 c< Rei?., a»#^e. 

(p) Charitable Trusts Amenument Act^lHuo (18 & 19 Viet. c. 124), s. 29; see 

Rt Orphanage and Lomdon and ^orth Weetern Jiuil. Vv., [1800] 1 Ch. 

596, 0. A. 

ig) As to this, see p. 220, ante. 

(r) Jte Moion'e Orphanage and London and North Western Rail. Co., supra ; aui 
■eo p. 220, ante. 

(s) Be Stockport Ragged Industrial and Re/ormatory Schools, supra. 

(a) Board of Educanon Act, 1899 (62 & 63 Yict c. 33), and the Orders in 
Council made thereunder. 

(5) Fell ▼. Official Trustee of Charity Lands, [1898] 2 Ch. 44, 64. C. A. 

(c) Be Stockport Bagged IndustHtd and Reformatory Schools, eajtra. 

(d) See Be uUrgy O^han Corporation, [1894] 3 Ch. 143, 0. A., and the other 
eased dted p. 222, ant^ where the questions raised were sa to the consent 
at the Oommissionen to sales. But the prindide applies equally to mortgages. 

(s) GharitaWe Trusts Act, 1833 (16 & 17 Tusl. c. 137), s. 21. 

(/) Charitabls TrusU Act, ISCO (23 A 24 Yict. c. 136), s. 18. 
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for thd {turpoae of raising money for equality of ezebange or 
partition (^}. 

When a mortgage is authorised by the Commissioners provision 
must be made by them for the loan to be discharged out of income 
by yearly or other instalments within thirty years from the date of 
the loan, or by means of a sinking fund (h). 

Mortgages authorised by the Commissioners do not as a rule 
contain powers of sale (t). 

438. Where trustees have power to mortgage, the transaction 
may cfTectually be carried out by a majority of them on behalf of 
all the trustees and the Oilicial Trustee of Charity Lands {k). 

439. Money may be borrowed for necessary repairs to institu¬ 
tions established under the Literary and Scientific Institutions Act 
1854, for the promotion of literature, science, or the fine arts (1), 
But an institution established under that Act has no implied 
general power of mortgaging, and it has no power to borrow for the 
erection or reconstruction of a billiard room (m). 

Special statutory provision has been made for mortgages by 
universities and colleges (»). 

440. Charity trustees may not exercise the powers of charging 
the land conferred on landlords by the Agricultural Holdings Act, 
1883, except with the previous approval in writing of the Charity 
Commissioners (o). 

Sub-Sect. 6.~/nves(ment. 

441. Funds in the hands of charity trustees requiring invest¬ 
ment should be invested according to the provisions (if any) of 
the instrument creating the trust (p),or, if there are no such provi¬ 
sions, in ordinary trustee securities (q), which may be varied from 
time to time (r). 

(ff) Charitable Trusts Amendment Act, 18fi5 (18 & It) Viet. c. 12‘t), s. 32. 

\h) Ibid,, s. 30. 

(t) This in the general rule, but it appears in special cases to have been relaxed. 

{k) Charitable Trusts Act, 1869 (32 & 33 Viet. c. 110), s. 12. The concurrence 
of the Official Trustee is therefore unnecessary, though he will join if required 
to do so, but be dom not enter into any covenants. 

(/) Literary and Scientific Institutions Act, 1654 (17 & 18 Vioi c. 112); see 
title SciSKTlFIO AND LmEBARY SOCIETIES. 

(m) He Badger, 11905] 1 Ch. 568. 

(?0 Universities and Uollegos Estates Acts, 18.^8 to 1898 (21 & 22 Viet. o. 44 ; 
40 A 41 Viet. c. 48; 48 A 44 Viot. c. 48 ; 61 A 62 Viet. o. 55). 

(o) A|pcioultimd Holdings Act, 1883 (46 A 47 Viet. o. 61), s. 40; see iitie 
AOEtCUliTUBX, Vol. I., p. 269. 

( p) Sm Oveu V. Oveg, [1900] 2 Ch. 524, where the court refused to authorise 
funds directed to be invested in Consols, "and in no other securities,” to be 
reinvested in other trustee securities; not following As Wtdderbum (18781 
9Ch.D.U2. 

(g) ^Lrustee Act, 1893 (56 A 57 Viet. c. 53), s. 1; see title Trusts and 
Thubtxes. See As Clergf/ Orphan Ctirparation (1874), L. B. 18 £q, 280, Mtd As 
Manchuier Boffol Ipfirwmy (1889), 43 Ch. D. 420, cases decided upon statutes 
repealed, but subitimtiaBy re-enacted by the Trustee Act, 1893. Investoents 
d cash under the control of the court are r^pilated by & S. 0.1888, Ovd. 22, 
f. 17, and are not sul^eetlo rsstoicl^ons contained in the instrument dt foundation 
even if it be an Act of Parliament (As SirmtngKam Sh» Coat Sehoot (188^ 
L R. 1 Eq. 632). 

(p) Trustee Act, 1898 (88 A 57 Viet jL 58), A 1. 




Past V.—tausT Pbopertt ArrKB the I^bust ts icEBATKt). 

4^. Trustees or treasurers of any charitable or provMeot 
institution or society, or charitable donation or bequest for the 
maintenance, education, or benefit of the poor, may, with thit 
approval and subject to the regulations of the Commissioners for 
toe Bednction of tho National Debt or the Comptroller-General acting 
under them, invest their trust funds up to any amount in duly 
established trustee savings banks <«). They may also without such 
approval, but with the consent of the trustees and managers of the 
savings bank, invest in a similar manner their trust funds up to 
£100 a year; but in the last case the amount invested is not at any 
time to exceed £800 in the whole exclusive of interest {t). The 
receipt of the treasurer, trustee, or other officer for the time being 
of the charitable or provident institution or society apparently 
authorised to require payment discharges the savings bank (a). 
Notwithstanding any regulations to the contrary made by a charitable 
institution, a member of such institution is not liable to any penalty, 
forfeiture, or disability by reason of being a depositor in a savings 
bank {b), 

443 . Charity trustees may, unless expressly forbidden by the 
instrument (if any) creating the trust, invest the trust funds upon 
a mortgage of real estate in Great Britain or Ireland (r). 

Corporations and trustees in the United Kingdom holding 
moneys in trust for any public or charitable purpose may invest 
them in any real security (d) authorised by or consistent with the 
trust, without being deemed thereby to have acquired laud within 
the meaning of the laws relating to mortmain (c). Conveyances (/} 
and contracts for the purpose only of such security are not, it soems, 
rendered void by failure to comply with the requirements of the 
Mortmain and Charitable Uses Act, 1888, Part II. (g). But upon 
foreclosure or release of the equity of redemption the land 


(•) Savings Banka Act, 1863 (26 & 27 Viet, a 87). a. 32. 

(t) Ibid. As to eatablishmeut of trustee savings banks, see title Bankers 
AND BaNXINO, Vol. I., pp. 676—578. 

(а) Ibid., 8. 34. • 

(б) Ibid., 8. 35. 

(c) Trustee Act, 1893 (56 & iTi Viet. c. 53). s. 1 ; see title TutrsTs AND Trustxbs. 
See alM Coekbum v. Baphad, [1891] W. N. 14. 

(d) secuii^” includes all mortgages or diarges. legal or equitable, of 
or upon lands or hereditaments of ai\y tenure, or of or upon any estate or 
interest therein or mj charge or incumbrance thereon (Charitable Funds Invest¬ 
ment Act, 1870 (33 & 34 Viet o. 34), s. 3). 

(e) Ibid., B. 1; see Mortmain ana Charitable Uses Act 1888 (51 A 52 Viet, 
e. 42), Part I., and title Cohforateons. 

if) The expiuHsion “ oouvevanoe is defined in s. 3 of the Charitable Funds 
Inv^ent Act. 1870 (33 & 34 Viet o. 34). 

(g) Charitable Funds Investment Act, 1870 (38 A 34 Viet. c. 34), s. 1. A 

g oviso for redemption is not a condition for the benefit of the ammror within 
e meaning of the Mortmain and OhAritable Uses Act, 1888 (51 A 52 Viet, 
e. 42), e. 4 (3); eee Doer. Hawkine (1841), 2 Q. B. 212) Except ae mentioned 
in tiM Act m 1870, inveetmente by diari^ trustees on mortg^ tnost satisfy 
the fbnnalities prescribed by the MortmiiiQ and Charitable uses Act, 1888; 
aM ibUL, e. 10 (1); eidTp. 133. ante. The Mortmain and Charitable Uses Act 
1888, Part 11., rmUoes the CharitaUe Usds Act 1735 (9 Oeo, 2, c. 36), the 
risatote ttentiemed in tiie Charitable Funds Jbsvestment 
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mUBt be held upon trust for sale and conversion and be sold 
accordingly (ft). 

Tru8tee.s who have power to invest in real securities may, 
unless expressly forbidden by the instrument creating the trust, 
invest on mortgage of property held for an unexpired term of not 
less than two hundred years and not subject to a reservation of 
rent greater than a shilling a year, or to any right of redemption, or 
to any condition for re-entry except for non-payment of rent (i). 

444 . So long as the formalities of the Mortmain and Charitable 
Uses Act, 1888 (A*), are observed, trustees may invest charity funds 
in land where sucli investments w'ould be heneticial to the charity (/). 
Trustees should not accept imperfect titles (w). 

Purchases of property out of charitable trust funds are, in the 
absence of any express declaration to the contrary, regarded as 
augmentations of the trust property (n). I3ut the bare fact of 
charity trustees purchasing other and adjoiiiiiig lauds does not prove 
that the added property was purchased out of the charity funds (o). 

luvestmentH of charity funds in land are not usually allowed by 
the court (p), but the court may sanction the purchase of land when 
clearly beneficial to the charity, as for the purpose of enlarging 
schools (q). 

Sometimes the purchase of a site by a charity is authorised by 
a special Act of Parliament (r). 

445 . The Charity Commissioners may authorise the purchase 
of any rent-charge to which a charily estate is liable («). 

There are no provisions in the Charitable Trusts Acts expressly 
enabling the Charity Commissioners to authorise the purchase of 
laud by charities, but the Commissioners in practice do so under 
their jurisdiction to establish schemes (Q, and also under their 


{h) Charitable Funds Investment Act, 1870 (S'J & 34 Viet c. 34), s. 2. 

(i) Ti’ustoe Act, 18U3 (06 & 07 Yict. c. 53), 8. 5 (1) (a). 

{k) 51 & 52 Yict. c. 42, s. 4 ; and see p. 129, ante. 

(1) Vavyhan v. Farrer (1751), 2 Vos. Sen. 182,188 ; and see note (tjr), p. 136, ante. 

Im) ExjHirte Christ’a UospiUd {Gvvemore) (1864), 2 Uem. & M. 160. 

(») Jhiiuire Mayietratea v. Dundee Vrtabyttry (1861), 4 Macq. 228. As to when 
adtled hinds may be sold without the consent of the Coinnussioners, see p. 306, 
ftvat, 

(o) A.-0. V. IFoos Chandlera' Co. (1873), L. H. 1 H. L. 1 ; see Ite Amhletide 

Charity (1870), 18 W. R. 66.3, where charity trustees holding certain lauds 
had aoquu^ other property which was used for the purposes of the same chanty, 
and Mauxs, V.-C., held that the onus was on the trustees to show that such 
additional liuid had not been purchased out of the charity funds. Haring 

regal'd to A.~0, v. H'ao: Chandlera' Co., supra, t^is case seems of doubtful 

authonty. 

(p) Mather v. Sei>U (1837), 6 L. J. (oH.) 300 j A.~G. v. Wilem (1838), 2 Keen 

680 ; see note (p), p. 136, ante. ’ 

(?) A,-0. V. Uantfim (1845), 14 Sim. 601 ; J?e Hmmor (1855), 3 W. B. 429’ 
See Re Stockport Begged Jnduftriai and Be/ormatory Schoob, £1898) 2 Oh 
687, 0. A. 

(f) St. Thamai Boepital (Gowrnora) v. London Corporation (186^, 11 L. T. 
6-6^ Be Sion College, Eat parte Lotidon Cotpotxdion (1887), 57 L. T. 748, 

(«) Charitable Trust* Act. 1653 (16 & 17 Yict o. 137), a. 25 : and see note (e) 

p. 222, ante. * 

(1) Charitable Trust* Act, 1880 (23 * 24 Viot. c. 136), s. 2. 
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general power to authorise the application of moneys belonging to 
charities for any purpose which they may consider beneficial (tt). 

446 . Any incorporated charity, or any charity trustees whether 
incorporated or not, may, with the consent of the Commissioners, 
invest money arising from any sale of land belonging to a charity 
or received by way of equality of exchange or partition in the 
purchase of land, and may hold such land without licence in mort¬ 
main (r). But the conveyance of such land must comply with the 
requirements of the Mortmain and Charitable Uses Act, i888 (a). 

447 . The Commissioners may also in the case of land required 
as a site for a charity sanction (&) its purchase and retention by 
charity trustees under the provisions (with respect to purchase by 
agreement) of the Lands Cllauses Consolidation Act, 1845 (c), in 
cases where, by reason of the disability of any person having an 
estate or interest in the land or of any defect in title thereto, a valid 
assurance could not be made to them (</). 

Incorporated trustees of any charity may purchase and hold land 
for the above purpose without licence in mortmain (e). 

448 . The Charity Commissioners, in cases where they think such 
expenditure beneficial to the charity, may authorise expenditure out 
of capital for the purpose of making new roads, strouts, drains, 
sewers, erecting buildings, repairing, altering, rebuilding, or 
removing existing buildings, or of making anv other improvements 
or alterations in the state or condition of tlio charity lands (/), 
or for any other purposes beneficial to the charity, and not incon¬ 
sistent with the trust or the intentions of the foundation (ly). The 
court (h) and the Charity Commissioners, when they sanction 


(u) Charitable Trusts Act, tS53 (16 & 17 Viet. c. 137), s. 23 ; Charitubln Trusts 
Act, 1860 (23 & 24 Viet. c. 136), s. 15. The Commissioners, in case of a jiroposed 
purchase of land, require a report and valuation from a su,' «‘yor and a certiticate 
from the solicitors of the charity that the title is good. Ti.e conveyance is not, 
as a rule, made to the official trustee of charity lands. If the land is to be 
vested in him, it is done so subsequently by a vcKting order. 

(v) Charitable Trusts Amendment Act, 185.3(18 ft 16 Viet. e. 124), s, 35. 
See Mortniain and Chiuitable Uses Act, 1888 (51 ft 52 Viot. c. 42), Part 1.; and 
title CORFOKATIONS. 

(а) Ibid,, s. 4; and see p. 129, ante. 

(б) danctions may be certified under the band of the secretary to the Com¬ 
mission (Charitable Trusts Act, 1853 (16 ft 17 Viet. c. 137), s. 27), or any other 
officer of the Commission (Charitable Trusts Act, 1887 (.00 & 61 Viet. c. 49), s. 3). 

(c) 8 ft 9 Viet. c. 18 ; see p. 240, poet;,and title Compulsory Purchase awd 

CoifPSirSATlON. _ . . 

(d) Charitable Trusts Act. 1853 (10 ft 17 Viet c. 137), s. 27; Charitable Trusts 
Amendment Act 1855 (18 ft 16 Viet. o. 124), s. 41. 

(«) Charitable Trusts Amendment Act, 1855 (18 & 19 Viet. c. 124), s. 41, This 
does not render it Tmneceeeary for the assurance to comply with the 
requirements of ths Mortmain end Ghantable Uses Act, 1888 (51 ft 62 Viot. 
c. 42), Part 11.; see pp. 127 et eeq., ante. 

(/) Charitable Trusts Act, 1863 (16 ft 17 Viet. c. 137). s. 21. With regard 
to mortgagee for these purposes, eee p. 235, ante. Boft/re authorising _ new 
buildinge, repairs, improvements etc., the Commissioners require to be furnished 
with, particuuws, plans, specificatiems, and estimates. 

(g) Charitable TnurtsJLct, 1860 (23 ft 24 Viet. c. 136), s. 16. As to mortgages, 
aee note {/), eupra. 

(A) Andrew* v. M^Ouffog (1686), 11 App. Oas. 329, 330; and see WtUenltull 
Che^ Eetatee (1866), 2 Drew, ft Sm. 467, where, under the i^ecial oroumstancee 
fli ti^case. recoupment out of income wee not directed. 
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capital expenditure, require the amount expended to be recouped 
out of income, the payments to be extended over a number of years 
HO as not to cripple the charity and thereby defeat its objects. 

449. The Charity Commissioners may, when they order a 
sale (i) or exchange (k) of charity lands or a sale of a charitable 
rent-charge or annuity charged on land (1), give directions for the 
investment of the purchase-money or money received by way of 
equality of exchange (m), but the trustees are the proper parties 
to carry out any orders made by the Commissioners relating to 
investment (n). 

460. Principal moneys belonging to any charity, when directed 
to be paid to the official trustees of charitable funds, must, subject 
to any order of the court or the Charity Commissioners, be invested 
in the public funds in the names of the Official Trustees lor the 
benoht of the charity to which they belong (o). 

461. The compensation moneys payable to the lord of a manor, 
whether being a corporation or an individual, for an enfranchise¬ 
ment of copyholds where the manor is held upon charitable 
trusts, and the lord is not authorised to make an absolute 
sale except under the Charitable Trusts Acts or the Copyhold Act, 
1894, may be paid to the Official Trustees of Charitable Funds in 
trust for the charity (p). Moneys paid to the Official Trustees in this 
way are to be applied by them under the order of the Charity 
Commissioners just as if they had been paid into court under the 
Copyhold Act, 1894, and iu the meantime are to l>e invested and 
the income applied as provided by the Charitable Trusts Acts with 
respect to charitable funds paid to the Official Trustees iq). 

462. Purchase or coiupeusation moneys paid into court under 
the Lauds Clauses Consolidation Act, 1845 (r), iu respect of charity 
lands purchased by agreement or acquired compulsorily from 
charity trustees («), must remain deposited until applied to one or 
more of the following purposes (t), namely, (1) in the purchase 
or redemption of land tax (a) or the discharge of any debt or incum¬ 
brance (as, for example, a term of years constituting an incumbrance 


i f) Charitable Trusts Act, ]8<53 (16 & 17 Viet. c. 137}, sl 24. 

k) TJnd. 

1) Jhid., a. 26. » 

m) a. 24. 

a) Charitable Trusts Amendment Act, 1866 (IS A 19 Viet c. 124), a. 38. 

(«) Ihid,, n, ‘23. The Commissioners have issued a form (No. 39 a) giving a 
list of trustee investments approved by thSm. See also JSt Munchuter Boual 
Jn/trmaiy lim), 43 Ch. J). 429. 

(p) Oc^yhold Act, 1894 (67 & 68 Viet c. 46), a. 76 (1). 

(f) TM., a. 76 (2). to the application of money piud into court, see title 
OomfOLDB. The provieione ai-e similar to those in r^ani to money paid into 
court under the Leade CUusee Consolidation Acts, sa to wfaioh see next para- 
giaph. 

(r) 6 A 9 Viet. 0 .18, a. 71; see also pp. 219,237, onfe; and tiUe OouPtriAOitx 
PcaoBAex AKX> Coicxiersatiok. 

(t) Wycombe Bait, Co, V. IkmningUm. SotmUal <1866), 1 Ch, App. 268. 

(I) 8 A 9 Tidt. c. 18, Sr 691. 

See p. 242, poit 
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os the inheritance (&)X affecting the land in respect ot which such 

money shall have l^n paid, or affecting other lands settled therewith Msiutf s* 

nmn the same or similar trusts; (2) in the purchase of other lands (c), ittsttU^ths 

which should as a rule be of the same tenure as the lauds sold (d), 

to be settled upon similar trusts; (3) in removing or replacing build- 

ings in respect of which compensation has been paid, or substitiiling 

other buildings for them, whether temporary («) or permanent (/), 

or making alterations {g) or improvements generally (k); or, lastly, 

(4) in payment to any party becoming absolutely entitled (i). 

Money paid into court as above mentioned may be applied as 
capital money under the Settled Land Acts (k). 

Until the money can be applied in one of the ways specified it 
may be invested % order of the court in the securities mentioned 
in B. 70 of the Lands Clauses Consolidation Act, 1845, and the 
dividends may be paid to the party who would for the time being 
have been entitled to the rents and profits of the lands (/). 

The purchase-money of lauds belonging to a college or a univorsily Puruhiue- 
which have been compulsorily taken under the Lands Clauses Act 
may be invested in the construction of new buildings, with the ^Ueiieor 
consent of the Board of Agriculture and Fisheries (»()• ft is unWenit/. 
sufficient if the Board appear and consent by their counsel (h). 


charity inust, it is conceived, comply with Uio rcqiiirouionts of the htortinain 
and Obaritfibie Uses Act, 1JS88 ; see /fe Chritl't Jlu-ipital ((ioi<ermirM) (IHiii), lit 
W. B. 669 ; and pp. 127 et mj., atiU, 

(d) Thus, the piirohase-nioney of freeholds should not, save in exceptional 
circumstances {Ii« Jtfhohtth Vhajtel (1874), L, It, 19 Kq. IHO), he invested in the 
purchase of leaseholds {Re fMumskire ana YvrknUins Rail, (Ju„ Kx mrte Mactmhn/ 
(1854}, 23 h. J, (on.) 815); see also Kxjiarle Trinity CoUeye, ('amltridye {MmUr 
e^c.) (1868), 18 L. T. 849, aud, as to the eufranehiei'meat of eopyholds, /<’« 
Ohahunt CoUege (1855), 8 W. K. 688; Dixon v. Jaclceon (Ihu 0, 2'^ L. J. (oil.) 58H, 

(<) Re 8t. 2'homae' ffoepital (1863), 11 W. H. 1018. 

(/) Re Southampton aim Dorcheeter Rail, Co., Ex parte Thvrner'e Cimritu (1848), 
12 L. T. (o. 8.) 266; Re Kent Coast Rail. Co., Ex jmrte Canterbury (Dean and 
Chapter) <1862), 10 W. B. 605; Re Eartington (1862), 11 W. B. 1^; Ex pirie 
Jeeua College, Cambridge (1884), 50 L. T. 683; Ep parte St. Alplmge (Earson) 
(1886), 65 L. T, 314. 

M Re Ruckitighamehire Rail. Co. (1850), 14 Jur. 1065; Re LymingUm Bajitist 
Chapd (Trustees), [1877] W. N. 226; Ex parte St. Dotvlph, Aldgate (KiVar), 
[1894] 3 Oh. 544. 

(A) Re Lathropp'e Charity (1866), L. B. I Eq. 467. 

(t) As to when charity trustees are hold to be “ persons absolutely entitled,’* 
see note (c), p. 219, ante. 

(k) Settled Land Act. 1882 (45 & 46 Viet. c. 38l, s. 32; Re Byron's C'Aortfy (188.T), 
23 Ub. D. 171; Re Bethlehem and Bridewell Umpitale (1885), 30 Ob. D. 541; 
Ex parte JeeM CoUem, Cambridge (1864), 60 L. T. 583; Ex parte Castle 
Bgtham{Vicar), [1895] 1 (7b. 348. For the Settled Land Acts generally, nee 
title Brax. Pbofertt and Ohattsia Beal. 

(Q 8 ft 9 Viet. o. 18, B. 70; and see title GokpclsoRt PoncoASS aed (Tor* 
mrsATZOK. 

(m) UnirersitieesadColiegeiEBtaleiAot, 1658(21 ft22 Viet. c. 44 ),m. 27,28; 


jr«eR*« GiUege, Cbmir^^o. 2), [189111 (7h. 677. See aims Board of Agriool. 
tele Act, 18M (52 ft 58 viot. c. 30); Boanl of Agriculture and Fieheries Act, 
1903 (3 Edw. 7. c. 31). 

(h) Ex parte Xing'e CeUege, Cambridge (SFo. 2), supra- 
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Applications for the investment or interim investment of money 
paid into court under the Lands Glauses Consolidation Act, 1845 (o), 
or under the Trustee Act, 1893 ip), may be made without the 
consent of the Cliarity Commissioners (q). 

Dividends on funds paid into court may be ordered to be paid to 
the charity trustees (r), or to the treasurer of the charity, or, wheye 
there is no treasurer, to the secretary (a). 

Sub-Sect. 7. —Jledemjdion of Land Tax. 

463. Owners (/) of land, including charity trustees having an 
estate or interest in the property (a), may redeem tho land tax 
cliarged on such land (/>). This rule applies also in the case 
of incorporated charity trustees, notwithstanding the mortmain 
restrictions (c). 

464. Where land charged with land tax is held for any purpose 
by trustees, any part of the land may be sold to raise money for 
redeeming the land tax (d). 


(o) 8 & II Viet. c. 18, 8S. 81), 70 ; Re Chtshvd CoJhge (ISo,’)), I Jur. (n. s.) 99.» ; 
Rf. Lislcr’a Jloajiiln/ (ISj.j), 0 l)o (}, M, & CJ. 184 ; Jte »S’<. [‘anrrm Burial GroiinU 
(ISOO), L. ]l. ;J Hq. 170; Re Wiltium tf Kyugeaton Charily (1881), 00 W. R. 
78. 

(//) 50 & 57 Viet. c. 53, s. 42; ReHt, Giles' and St. Oeorye'a, Blvomsbury (1858), 
27 Tj. J. (cii.) 500. It may bo observod that when trusteen p:iy nioiioy into court 
uiulor tho Tru.st(»o Act, 1803, they are thereby di8oharK<Hl from their duties as 
truatoos (Re Pu/ilar and Blackwcdl Free School (1878), 8 Ch. 1). 643). This is not 
the case when they pay money into court under the Lands Clauses Cousolidutiou 
Act, 1845 (8 & 9 Viet. c. 18). 

(f/) As lining applications in a suit or matter actually pending *' within the 
meaning of s. 17 of the Charitablo Trusts Act, 1853 (10 & 17 Viet. c. 137); see 
Re Lisicr’a llmpilol, supra; Re St, Giles' and St. Georye’s, Jtloomshury, sujtru ; 
Braiind v. Devon (Farl) (1808), 3 Oh. App. 800; Re J'oplar and Mackwall Free 
Seluiol, supra. As to wliether such applications should be made by petition or 
summons, SCO pp. 335, 35.'J, jmst. 

(r) A.-tl. V. briekdale (18-15), 8 Beav. 223; Re Collins' Charity (1852), 20 
L. J. (on.) 108 : Fx Jiarte Shrewsbury Hospiictl (Trustees) (1852), 9 Hare, 
Appcuilix I., p. xlv.; Re Audenshaw School (1803), 1 New Rep. 256 ; Ex parte St. 
'J'lmmas' Church Lands, Bristol (Trustees) (1870), 23 L. T. 135; Re Shakespeare 
iru//« School (1879), 12 Ch. D. 178. As to dividends on purchase-money of 
disused burial grounds, see Re. 8t, Pancras Rwial Ground, supra ; Ex parte 8t, 
Martins, Birmmyham (Rector) (1870), L. R, 11 Eq. 23. 

(s) Re Davenant's Charity (1854), 2 W. R, 344 ; Re St. BeneTs (Rector etc.) 
(1805), 12 L. T. 762; Re CodrtngUm's C^rity (1874), L. R. 18 Bkj. 658. 

(t) For definition and meaning of “ owner,” see Finance Act, 1896 (59 & 60 
Viet. 0 . ?8), B. 35 ; Laud Tax Redemption Act, 1802 (42 Ghso. 3, c. 116), as. 9—17. 
See generallv, as to redemption of land tax, title Lakd Tax. 

(n) Tiond Tax Redemption Acts, 1802 (42 Geo. 3, c. 116), ss. 9, 20, and 1853 
(16 A 17 Viet 0 . 117), s. I; Finance Act, 1896 (69 & 60 Viet. c. 28), s. 36. Am 
to what charities are exempt from laud tax, see p. 214, ante. 

(b) Finance Act, 1896 (69 & 60 Viet c. 28), s. 32 (1); and lee two preceding 
notes. 

(f) Land Tax Redemption Act, 1802 (42 Geo. 3, e. 116), a 9. As to the 
mortmain restrictions, see title Ooeporatiohs. 

(d) Finance Act, 1896 (59 & 60 Viet. c. 28), 8. 33 (b) (ii.). This Act repealed 
a number of sections of the earlier Land Tax Acts, which enabled (£itritv 
trustees, under the direction of the authorities named in those Acte (see Land 
Tax Redemption Acta, 1802 (42 Geo. 3, c. 116), s. 76, and 1838 (1 A 2 Viet 
0 . 58), 8. 1), to raise money ihr redemption of land tax by sale ed part of tht 



• Part V.—Trust PropertT Afe^tit the Trust is cueaTKJ). 

455. Similarly, where money is held uj.)oii the eanio truals as 
land charged with laud tax, the mouey is applicable for the 
redemption of the tax (e). 

456. Under the Land Tax Redemption Acts the Treasury Com¬ 
missioners were regarded as vendors in the case of a sale of land to 
raise money for the redemption of laud tax, and accordingly lauds 
belonging to a charity sold for that purpose might properly be 
purchased by the trustees of the charity (/). 

457. Purchase or compensation money which has been paid 
into court in respect of charity lands under the Lands Clauses 
Consolidation Act, 1845 (ff), may be applied in the purchase or 
redemption of land tax charged on the land in respect of which 
such money shall have been paid or on other lands held oji the 
same trusts without the consent of the Charity Commissioners (/<). 

458. Land tax charged on lands settled to charitable uses for 
the benefit of any parish or place may, wiLli the approbation of two 
justices of the peace, be redeemed oUt of the rates (i). 

Any property held upon charitable trusts for the benefit of any 
parish or place may be applied in the rudonipliun of the land hix 
charged on lands held upon the same trusts, and the lands may 
then be charged with an annuity e<pial to the trust property so 
applied (A:). 

459. Legacies and donations given for the benefit of hospitals 
and other charitable institutions and not directed to be applied in 
any particular manner (/), and a Jortiori any moneys given by will 
or otherwise expressly for the purpose (w), may be utilised in 
redeeming land tax. 

460. Special provisions apply to redemption of land tax by the 
Governors of Queen Anne’s Bounty (»), the tr- stees of property 


lands charged, whether leasehold (other than leanehold at a rack rent), cf»py- 
hold, or freehold, or by mortgago or by granting ront-chnrgos fheroout (ntm 
I^nd Tax lledoinption Act, ISO'i (42 Geo. 3, c. 110), s. fiH; LitndTax (Exonera¬ 
tion and Bwlemption) Act, 1817 (67 Goo. 3, c. 100), s. 10), or by enfranchising 
copyloldg or by sale of heriots, 1m farm, chief, and quit rente (see Laud 'J'ux 
itedemption Act, 1802 (42 Qeo. 3, c. 116), »•«. 70 (orqiyhoIdK), 84, 86, 89, 93, 94). 
As to reservation of minerals in such sales, see if^hidborne v. IScelesioBtiad 
Cf/rntnusionura/or Knghtitd (1877), 7 Uh.*D. 376. 

(e) Finance Act, 1896 (59 & 60 Viet. c. 28), s. 33 (b) (ii.). 

(/) Beadon v. Kin^ (1852), 9 Hare, 499. It is conceived that this principle 
is equally applicable in the case of a sale under the Fmancai Act, 1896 (59 & 60 
Viet. c. 28), s. 33 (b) (ii.). 

(g) 8 & 9 Viet. c. 18, s. 69; see also Settled Land Act, 1882 (46 & 46 Vict. 
C. ^), 8S. 21 (ii.), 32; Re Byron't Charity (1883), 23 Oh. I>. 171. 

(h) Re Litter'e Hoepital (1855), 6 Be 0. M. & 0. 184; Re William gf 
KyrMtgUm Charity (1881), 30 W. R, 78. 

(i) I^ind Tax Redemption Act, 1802 (42 Geo. 3, o. IIG), s. 46. 

\k) Ibid,, % 47. 

«) Ibid., a. 48. . ^ 

(m) Ibid., A 60. ^e section esempte euoh gifts ironk aU aortmaia 
reetnotione. 

(n) Ibid., A 44; and see title Lard Tax. 
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Scot. 1 
Manage¬ 
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(1) Charitable 
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Act, 1812. 
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given tor tbe benefit of poor clergy (o) and Uie colics of Oxford* 
Cambridge, Eton, and Winchester (a). 

SuB'Seot. 8. — Jtegi»tration. 

461. Subject to certain exceptions mentioned below, memorials 
of charities founded, increased, or secured by any deed, will, or 
other instrument, must, according to a statute still in force, though 
apparently no longer observed, be registered with the county 
council of the county benefited within twelve months after the 
decease of the person or persons making such will, deed, or other 
instrument {b). 

The meraoi'ials must state the real and personal estate, income, 
investments, and objects of such charities and charitable donations, 
the names of the respective founders, benefactors, and custodians of 
tlie instruments founding, increasing, or securing the charities, and 
of the trustees (c). A copy of the memorial has also to be enrolled 
in the central ollice {•!). If the persons to be benefited are not 
wholly within one county, notice must be given in the London 
Gazette (c). 

Provision is also made for enforcing registration by petition (/), 
extending the lime for registration in certain cases (, 9 ), for the 
payment of the costs (/i), for proper registers to be kept, which 
must be open to public inspection (/), and for searches to be 
made and copies given to any person {k) according to a fixed scale 
of fee 8 ( 0 . 

Proceudiugs under the Act cannot decide any right or title (m). 


Exrnptpii 462. The following excepted charities do not require to be 
charities. registered, namely :— 

( 1 ) Charities or charitable donations not issuing out of or secured 
upon any land.s, tenements, or hereditaments, or directed by tbe 
founder or donor to be secured thereon or to be permanently invested 
in Government or any public stocks or funds (n). 

(2) Charitable donations which by the direction of the donor or 
by the lawful rules of any charitable institution may be wholly or in 


i o) Land Tax Redemption Act, 1802 (42 Geo. 3, 0 . 116), s. 16. 
o) Jbid.. SB. 17, 7& 

b) Cluintable Donations Begistratioii Act, 1812 (52 Geo. 3, c. 102), as. 1, 2; 
Local Government Act, 1888 (31 A 32 Viet 0 . 41), s. 3 (xt.). 

(«) Charitable DonaUons Begiatration Act, 1812 (32 (}eo. 3, 0 . 102), a. 1. For 
form of memorial, see tbid., Soibeduleu One memorial may be used wners aeveral 
charities are held by one corporation (ibid., a. 14). 

(d) Formerly the enrolment office of the High Court el Ohancery (ibid,, 
ft 1). 

(e) Ibid,, a. 4. 

(/) Ibid„$,b. 

(g) Ibid,, a. 0. 

I A) Ibid., a. 10. 
t) 2 Ud., a. 3. 

*) Ibid,, a. 7. 
i) Ibid., a. 8. 

^ Ibid, 

|a) Ibid,, a. 10. , 
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part e:q[)ended for charitable purposes at the discretion of the triiateee 
or persons administering such institutions (o). 

(8) Hospitals, schools, or other charitable instituiiouB founded, 
improved, or regulated bj the Grown or a special Act of Parliament, 
and charitable donations under their superintendence; the Cor> 
poration of the Charity for the Belief of Poor Widows and Children of 
Clergymen; friendly societies; the universities of Oxford and Cam* 
bridge and their respective colleges and halls, and all charitivble 
bequests, devises, gifts, or foundations belonging to or under the 
control of such universities, colleges, and halls; the Badcliile Iniir- 
inary; the college-s of Westminster, Eton, and Winchester; all 
cathedral or collegiate churches in England and Wales; the Charter¬ 
house ; the Corporation of the Trinity House of Deptford Strond; 
and charities for the benefit of Jews (p) or Quakers (q). 

(4) Charities whose accounts are directed to be passed annually 
in the High Court of Justice, Chancery Division (r). 

463. Where any parish adopts the Vestries Act, 1881 («), the 
parish meeting must cause to be made out once a year a list of the 
freehold, copyhold, and leasehold estates and of ail charitable 
foundations and bequests belonging to the parish and under the 
control of the parish meeting, the situations of the estates and 
charitable foundations, particulars of investments, names of bene¬ 
ficiaries except where the charity is for the parish generally, and 
the names of trustees (t). The list must be open to the inspection 
of the ratepayers at the same time as the audited accounts (a). 

464. Every place of meeting for religious worship of Protestant 
Dissenters or other Protestants, lioman Catholics and Jews, not 
already certified and registered under the former Acts (6), and every 
place of meeting for religious worship of any other body or 
denomination of persons, may be certified in writing to the 
Begistrar-General of Births, Deaths, and Marringes in England («), 
who must keep a record of the places certified {a}. 

(o) Charitable DouationB Begutration Act, 1812 (62 Qeo. 3, o. 102). 

\p) I bid., 8. 11. 

Iq) Ibid., B. 12. 

(r) Jbid., B. 13. Charitiee existiiig at the date bf the Act whom groaa animal 
income did not exceed foi^ BhiUings were also exempted if a memorial thereof 
was deposited with the minister of the pariKb within six months after the iMusbg 
of the Act 

(•) 1 A 2 Will. 4. c. 60. 

(t) Ibid., a. 39. The powers and duties of the vestry are under the Tiooat 
Oovemment Act, 1894 (66 A 57 Viet c. 73), s. 19 (4), transferred, except in 
p e r tain instances, to the parish meeting. Similar movimons are contained in 
the Metropolis Management Aot, 1865 (18 A 19 Viet o. 120), s. 199; neither 
this section nor s. 39 of the Vestries Act, 1831 (1 A 2 Wiu. 4, o. 60), has 
been repealed. 

(a) Ibid. 

(5) Toleration Act, 1688 (1 Will. A Mar. seas. 1, c. 18); Boman Catholic Belief 
Aet, 1791 (SI Qeo. 3, c. 32); Plaoes BAUgious Worship Act, 1812 (82 Qeo. 3, 
0 .166); stat 16 A16 Viet. c. 36, repealed by s. 1 of Places of Worship Begisferation 
Act 1856 (18 A19 Viet e. 81). See senerally, title EooLBsiAStiOAZ. Law. 

le) Flaoee of Udigious Wordiip BMistrab^ Act, 1865 (18 A 19 Viet. o. 81), 
a..2; The Act doee aot apply to Soouaad or Ireland (ibid., e. 14). For forms 
Of eertificata<ni« oM tUd*, 8»mu1oo« 

^ IbuL, s. 8. A fee of Sit. Od. is payable (ibid., s. 5). 
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Places of meeting already certified under the earlier Acta 
also, with certain exceptions (e), be certified under the same Act 
to the RegiBtrar-G(5noral(/). 

Notice must be given to the Bcgistrar-General when any certified 
place of meeting ceases to be used for that purpose (^), whereupon 
the Begistrar must cancel the record of certification and publicly 
advortise the cancellation (h). 

Lists of certified places are open to the public (0, and certificates 
may bo obtained (k) on payment of the prescribed fee, and such 
certificates are receivable as evidence (Z). 

The Act does not affect churches and chapels of the Established 
Church (tn). 

46fi. Except BO far as relates to the appointment and removal of 
trustees, the vesting of real or personal property, and the establish¬ 
ment of schemes (n), every place of meeting for religious worship 
certified to the Begistrar-General and recorded by him, so long as 
the same continues to be bond fide used as a place of religious 
worship and the record is not cancelled, is exempt from the 
uj>eration of the Charitable Trusts Act, 1853 (o). 

This partial exemption extends also to yard.s, gardens, burial 
grounds, vestries, and caretakers* houses connected with and held 
upon the same trusts as the registered places of worship, and to 
Sunday-school houses and other land and buildings certified by the 
Charity Commissioners to be held upon the same or like trusts as 
the registered places, aud so connected in respect of situation tliat 
they cannot conveniently be separated therefrom (p). 

466. Charity trustees who hold land on trust for sale or have 
a power of selling land, other than land vested in the ofQcial 
trustee of charity lands, may apply to be registered in the Land 
Begistry with any title with which a proprietor is authorised to be 
re^listerod (//). 

Hut, except as regards land held for charitable uses which can 
be sold without the consent of the Charity Commissioners (r), such 


(e) I.e., those coiiitiod umlor the repe^ed 15 & Id Viet. c. 30. 

(/) riacos of Ileligious Worship liegistratiou Act, 1055 (18 & 10 Viet. o. 81), 

t. 4. 

(y) /bid,, 8. 6. 

(/<) /bid., B. 8 . * 

(0 Ibid,, 8. 7. 

(A) im,, B. 11. 

(0 Ibid. 

(m) Ibid,, B. 10. 

fn) Charitable Tnute Act, 1869 (32 & 33 Viet, c, llO), 8. IS. 

(o) Pkc«8 of Beligious Worship Kegistratioii Act, 1855 (18 & 19 Viet o. 81), 
8. 0; CSiaiitable Trusts Act, 1853 fl6 & 17 Viet o. 137), a. 62. 

(p) Charitoble Trusts (Plaotis of Beligioas Worship) Amendment Act, 1804 
(5« & 58 Viot, 0 . 86). s. 4. See also 8t. John ^reet Wt^tvan JMAodwt 
Chapelf Chtster, [1893j 2 Ch. 618, the dedaion of which led to me paasiiiffol 
the Act of 1804, and p. SK)5, post. 

(fl lAnd Transfer Eulse, 1903, r. 83. 

(r) Land Trandter Buies, 1903, r. 85; iZe Chvrck Armi/ (1906), 76 L. J. (OH.) 
467; and see I^md Transfer Act, 1875 (38 A $9 Viet c. 87), a. 68; and note (6). 
p. 306, pwL • t /i 
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applications, like actual sales, must be sanctioned by the Charity 
Commissioners («) or Board of Education (*), as the case may be, 
or the applicants must show that they are empowered to make 
the application by the authority of Parliament, according to a 
scheme legally established, or by the authority of the court {u). 

Where a charity which claims to he, but is not in fact, exempt 
from the jurisdiction of the Charity Commissioners lias been 
registered as proprietor of land, an entry will on the application of 
the Attorney-General be ordered to be made on the register 
restraining the alienation of the land without the consent of the 
Charity Commissioners (w). 

Where the land is vested in the oihcial trustee of charity lands, 
he is registered as the first proprietor of it, (1) on the production of 
a conveyance to him, or (2) on the production of an official copy of 
the order of the court or of the Charity Commissioners vesting the 
land in him, accompanied in either case by a conveyance, if any, 
to the administering trustees, or (tl) on showing that under 
some statute the land is vested in him, and on production of 
evidence that tlie requirements of such statute have been complied 
with {x). 


Part VI.—Appointment and Removal of 
Officers, Ministers etc. 

Sect. 1. —College Elections etc. 

467. The Charitable Trusts Acts do not extend to the nniversitios 
of Oxford, Cambridge, London, or Durham, or any college or hall 
in such universities (a), or to the colleges of Eton .nid Winci)esler (6); 
so that neither the Charity Commissioners nor tno Board of Educa¬ 
tion are entitled to interfere in the administration of such universities 
and colleges. 

Questions relating to college and hospital elections generally are 
determined by the visitors in accordance with the statutes which 


{») I^nd Transfer Buies, 1903, r. §3; Charitable Trusts Amendment Act, 
1855 (18 & 19 Viet. c. 124), s. 29. The Charity Coniraissioners do not as a rule 
consent to registration unless the land is first vested in the Official Trustee ol 
Charity Lands. If the Charity Commissioners are satisfied that the land is 
exempt from their jurisdiction, they give a certificate to that effect, which may 
be produced at the Land Begistry (60th Beport of the Charity Commissioners, 
1903). 

i t) Land Transfer Buies, 1903, r. 86. 

It) Charitable Trusts Amendment Act, 1855 (IS & 19 Viet. c. I2i), s. 29. 
w) A.“0. V. National Hospital fnr tJte Rtlief and Care nf tbo l*aralytfd and 
EpHeptie, [1904] 2 Ch. 252; see sleo Bt Church Army (1906), 75 L. J. (CH.) 467. 
(*) Land Tj-ansfer Buies, 1903, r. 83. 

(a) Charitable Trusts Act, 1853 (16 & 17 Viet, c. 137), a. 62; and see p, .'501, 

CSiaritable Trusts Amendment Act, 1866 (18 & 19 Viet e. 124), s. 49; Slid 
■ee p. 304, pod. 


Shot. 8. 

Manage¬ 
ment of the 
Trait 
Propertf. 


Exclnsion 
Cornmis* 
sioners and 
Hoard of 
Education. 


Regulation 
of elections. 



250 

Hbct. 1. 
College 
ElectiouB 
etc. 

Forfeiture of 
fellowship. 

Non-compli¬ 
ance with 
condition uf 
fellowship. 


Forfeiture 
under college 
statutes. 


QualiflcAdnu 
for college 
living. 


Hight of 
nomination 
to a living. 


Kleotion 
hy Inhabi- 
tants anti 
(Hirishioucn). 


474. The paBRing of an examination may be a condition precedent 
to election to a fellowship, but it does not follow that superiority in 
the examination gives an absolute and unqualified title to be elected, 
unless there are words to this effect in the college statutes (/). 

475. The acceptance of a professorship may under college 
statutes cause the professor to forfeit his fellowship (g). 

Where a condition, e.(f. that a certain portion of the fellowship 
term should be spent abroad, is attached to a fellowship, and the 
fellow, after receiving the emoluments for some years at home, 
resigns the fellowship without going abroad, acceptance by the 
trustees of the fellow’s resignation dispenses, it seems, with the 
condition, and consequently the money received by the fellow, need 
not be refunded. }3ut in such circumstances the trustees might 
refuse to accept the resignation and compel the fellow either to 
comply with the condition or refund (h). 

Where the question is whether a fellowship has been forfeited 
under college statutes, the expression " a colletjii cmolumenti$ 
rccedere, ” means absolute forfeiture, not merely temporary suspen¬ 
sion, and the word discedere as applied to a fellow vacating his 
fellowship is not confined to a vacajicy created by death (t). 

476. If the qualification for holding a college living is that the 
person to be presented sliall not when the living is vacant “ be 
presented, instituted, or inducted into any other living,” a previous 
resignation of another living is sufiicient coroplianco with the 
condition (/c). 

Sect. 2.— Mwisten of the Established Church and of Chapels of 
Ease and Perpetual Curates. 

477. According to the general ecclesiastical constitution, the right 
of iioniinatioii to a living is vested in the bishop of the diocese or 
in a private patron (/). I’ho right of nomination to a living may, 
however, bo vested in trustees, parishioners, or inhabitants. 

Where an advowson is held in trust for the inhabitants and 
parishioners of a particular place (m), the majority of the electors 
are entitled to nominate the parson, and the trustees must present 

(/) It. V. llntfi rd OoJleye (1878), 3 U. B. I>. 693, 698, 699, 701. Other cases 
relating to the construction uf college statutes with respect to fellowship 
examinations are I'l parte St. Johu'e Cotltge, t’amirhA/e (1831), 2 llii.Ha. & M. 
603; lie Downing OUlege (1837), 2 My. & Cr. 6-12 ; IVaUm v. All SvuU College, 
Oxfk-d ( 186 -t), 11 L. T. leu. 

(<jr) Ex ptirie EdUtstou (i8iH), 3 lie 0. M. & G. 742. 

(A) A.'O. V. Slephene (1737), 1 Atk. 358. Quare whether it would not be the 
duty of the trustees to refuse to accept the resignation. 

(i) JEe St, Catherines Hull, CambritUfe (1849), 1 Mac. & O. 473. 

(it) I/eges v. Exeter College, Oxford (1806), 12 Ves. 336. 

(l) Herbert V. Weatmwt^ (Dean and Chapter) (1721), 1 P. Wm8. 773; A.-O. 
V. Scott (1750), 1 Ves. Sen. 413, 414. See further, title Eccujsiastioai, Law. 
As to when the trust of an advowson is charitable, see pp. 113, 124, ante; 
A.-C. V. TfeAsfer (1875), L. li. 20 Eq. 483, 491; lie St. SUphen, Ctdeman Street 
(1888), 39 Ch. 1). 492, 504. 

(m) As to the meaning of “ parishioners and inhabitants,” see na4;e(x!), p. 165, 
ante; A.-O. v. Parker (1747), 3 Atk. 576, 677 ; Eearon ▼. H’«55 (1802), 14 Ves. 
18, 24; Edenhorougk r. Canterbury (Arehhishop) (1826), 2 Bnas. 93, 104. 
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the nominee of the electors (n), if on other grounds the election is 
valid (o). 

Where the right of election is vested in the parishioners, the 
question whether they must also be ratepayers may he determined 
by usage (p). Where the ratepayers are the electors, only those 
who have actually paid rates may vote (q). 

-In the election by parishioners of a vicar, Jews arc entitled to 
vote, but not Roman Catholics (r). 

478. Inhabitants and parishioners who have the right of nomi¬ 
nating a minister may by common consent bind tJmmselvos to a 
particular mode of election («). 

Elections hy parishioners may he hy ballot (0, hut voting by 
proxy is not allowed, unless authorised hy the trust deed {a). 

Nomination to a i>crpetual curacy may be made by parol (/*). 

The right of nominating a parson which was vested in parisln'oners 
of parishes in London is not transferred to the borough council (c). 

479. Where the right to elect a vicar is vested in the parishioners 
and the trustees jointly, an election by the parishioners and a 
majority of the trustees is valid (d), and the majority of the trustees 
may require the dissentient minority to concur in the presentation (r). 

Elections (/) and presentations (g) by trustees are not invalidated 

(m) A.-O. V. Parker (1747), .'J A<k. .OTe, 077 ; Ftarm v. U’rhb (IS02), 14 Vbb. 
13; A.-G. V. Putter (1708), ‘J ItuHs. 101, n.; K-lmtHirough v. Pantfrhiry {Arrjt- 
biuhtrp) (1820), 2 Ilvis-*. 93, K>4, lOo. As 1o Iho propor.rnuotlj wIk'Ii Iruslofts 
refuse to present, see R. v. Orton Viraroffe 'fniKteeH (1849), 18 L. J. (u. «.) 321. 

(o) A.-O. V. Cumhg (1843), 2 Y. & f’. (;ii. Cas. 139, 1 ol. 

(p) A.-G. T. Parker, supra, at p. fl77; A.-G. v. pomter (ISO.'*), 10 Vtw. 33r(, 
338; A.-O. v. Neweomhe jllH)7), 14 Vcs. 1; Julenhormajh (’«u*erhnry {AriU- 
bishop), stijira, at p. 107. See also Panlhirr v. Flyer (1823), 4 11. & (1. 449. 

(//) Edenhvouyb V. (JanUrhury (ArchhitJiop), supra, at pp. 110, 111 ; conipiiro, 
on the other liand, A.-G. y. Forster, supra, at p. 339. 

(r) Edenborouyh y. Canterbury {Art'.hhiskop), supra, at p 111, n. 

(») A.-G. V. Eewcomhe, supra, at p. 10. 

(<) Shnwv. 'I'homps<m (1870), 3 Ch. J>. 233; see, however, Faulknrr v. Flyer, 
supra; E<leuboro\igk v. Canterbury {.irrhhisluip). supra, at p. 93, where it 
was hold that such elections must bo bj’ o|)eii polling. As to when th*' court 
will intorfere to sot aside an irregular election, wo Jlaidesv. Ranks (1830), 

L. J. (cH.) 274 ; R. v. St. Mary, Ijftmbct/i (1838), 3 Nov. & I*, (k. n.) 410; Shaw 
y. Thompsfm, supra, at p. 231. 

(a) Wilson v. Dennison (1749), Amb. 82, 87, also reported sub non. A.-O. v. 
r-roW (1749), 1 Ves. Sen. 413. The rule is different with regard to signing pro- 
sentation {ibid.). As to proxies, see also Homard y. Hill (1888), 37 W. B. 219. 

(b) A.-G. y. lirereton (1752), 2 Ves. SAi. 42r>, 429. 

(c) Carter v. Crapdey (1857), 26 L. J. (cn.) 240, C. A.; and swj Metropolis 
Management Acts, 1855 (18 & 19 Viet. c. 120), and 1850 (19 & 20 Viet. c. 112), 
as amended by Iiondon Government Act, 1899 (02 & 03 Viet. c. 14), s. 4. See 
also A.-O. y. Draper^ Co. (1867), 27 L. J. (cH.) 642; Re llayle's Estate (1862), 
31 L. J. (CH.) €12; and generally title MuTRoroLis. 

(d) A.-O. V. Crtming (1843), 2 Y. & 0. Oh. Can. 139 (dissentient trustee) ; 
A.-G. V. iMwsem (1867), .36 L. J. (cH.) 130 (one trustee incapable of acting). 

(e) Co. Litt 186 b; A.-O. ▼. Stott, supra; A.-O. v, Cuming, suwa; A.-O. 
T. Poun's {Earl) (1853), Kay, 186, 201 ; eerntra, Seymtwr v. flmnet (1742), 2 Atk. 
48^ 483 

(/) A.-O. T. Cuming, supra; A.-O. ▼. Sndt, supra, at p. 415; see also 
Davis y. Jenkins (1814), 3 Ves. & Ib 151, 159, 

A.-O. V. FOchfield {Bishop) (1801), 6 Ves. 823; see also A.-O. j. yi»yet 
(1716), 2 Vero, 748 (presentation by sols SBrniung trwstss), 
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Oil the ground that the full number of trustees directed by the 
instrument of trust has not lieen kept up. 

480. Notice of a meeting to elect is not a mere formality (h). 
Unless all the electors have notice of the meeting, the election is 
invalid (i), but it is not rendered iijvalid by the fact that the 
meeting took place after the expiration of the prescribed period (k). 
The notice need not be in writing (1). 

481. No person can, in the absence of special custom (m), be 
authorised to preach publicly within a chapel of ease, open to the 
inhabitants of the district, without the consent of the rector or 
vicar of the parish (n). So, too, in the absence of agreement to 
the contrary, whenever a chapel of ease is erected, the incumbent 
of the mother church has a right to nominate the minister (o), but 
he has no right to nominate the chaplain of a private chapel (p). 

482. The court may restrain by injunction the presentation to 
the bishop of a minister improperly elected ( 7 }, but cannot order a 
bishop to induct a minister who has been validly elected (r). 

483. The policy of the Established Church is to give the 
minister an estate for life in his onice(«). Perpetual curates also 
hold office for life, unless deprived by the ordinary (<). The 
appointment of a private chaplain by the owner of the chapel does 
not confer a freehold interest; it merely gives him a permission 
to enter (a). 

Sect. 8. —Miniatera of Diaaentiiuj Bodiea. 

484. Mini.sters of dissenting bodies must bo appoiuted or elected 
in accordance with the provisions, if any, of the trust deed 
establishing or regulating the mceting>hoose or chapel (b). 

Where the right to elect a minister is vested in the congregation. 


{h) A.-ff. V. Cmnniii (181.J). 2 Y, & C. Ch. Ctw. l.’IO. 151. 

\i) A,-0 V. Srott (1749), 1 Ves. Sim. 413. 416,417, whore notice was necessary 
under the express tonne of the trust; but it is conceived that the propositiou 
would be true generally. 

{k) JUd. at p. 415. 

(0 A,~G. V. Cnmivg^ tupra. 

(m) Far»w<>rth t. Vhester (1825), 4 B. & C. 555, 568. 

(«f) ShoUord, [jaw of Mortmain, p. 721. See MncAUiater v, Bocheakr {Bithop) 
(1880), 6 0.1*. I). 194; NeuMi v. IVallacf, [lUOl] P. 354. 

(o) tHxon V. Ktrshaw (1760), Amb. «’»28; UnrA/h'ster v. Iturhttitr 
tupra. • 

(«) tJerliert v. {Dean aud Ckapttr) (1721), I 1’. Wins. 774. 

Iq) Ckiher v. €rt>pley (18571, 26 L. J. (Cll.) 246, 256, 0. A.; see also A.-O. ▼. 
FortUr (1804), 10 Ves. ild, 341; v. Poim (^Farl) (1853), Kay, 186, 230. 

In A.*6. V, St. (Mat Hospital (1854), 24 L. J. (cH.) 148, tnecourt by iujunctiou 
restrained a uhurchwai-den from interfering with toe performance M servios by 
a minister in a church to test the question whether the bmlding was a parish 
ehuroh or not.. 

(r) .4«-0. V. Cuming, fi^a,-at p. 155, n., commenting on Edenhwouak t. 
C!an(er5ttry (.■fvcAAtsAojO (1826), 2 Buss. 03, 112. 

(•) A .- id . V. /Wson (i817X ^ Mer. 353,403; and see title EocLBSiASTtOAt Law. 
(1) A.-.0. V. JirertUfH (1752), 2 Vos. Son. 429. 

(a) Bhelford, Lawof M(irt.main,'721. 

(h) A.-O. ▼. /Vtreon, tnpra, at pp. 402, 403. As to ministm in gMMfal, ss* 
title Eocijssiastioal JUaw. 
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it is exercisable by the majority of the congregation (c), and as a 
rale tbe electors mast be commanicants, and not merely seat* 
holders (d). 

If the right is vested in tbe trustees, an election by a majority of 
an appointment by the representative of the last Bur>dving 
them (e) or by a majority of the survivors (/) is valid, but not 
trustee (y). 

If the trust deed does not provide for the mode of election, an 
inquiry may be ordered to ascertain the established usage 00, 
though the court will not necessarily be governed by usage (i). In 
such cases the majority of the congregation is generally entitled to 
choose the minister (Ar). 

The enactment (0 which, in the absence of express provision in 
the deed of trust, makes twenty<five years’ usage conclusive ns to 
the particular doctrines for the teaching of which a meeting¬ 
house is to be employed, does not apply to questions whether the 
provisions of the trust deed have been observed with regard to the 
election of a minister (m). 

485. 'Where the congregation are entitled to elect, an election 
of a minister is invalid if due notice of the meeting to elect is not 
given, or if the electors are not confined to members of the 
congregation («). 

486. The office of a minister of a dissenting body is not com¬ 
parable with that of a clergyman of the Church of England. The 
tenui'e of the latter is permanent in the sense that the congregation 
have no power to terminate it(o), but a dissenting minister ia 
engaged on a private contract (p). 8uch ministers may under the 
provisions of the trust deed (q), or, in the absence of express pro¬ 
vision, according to usage (r), be appointed for limited periods, 


(c) Vans y. Jntkhis (1814), S Yes. & B. 151,155; emu] compare Fearm v, WM 
(1807), 14 Yes. 13, 24, where the majority of the congregation was held entitled 
to elect a vicar. 

(d) Leslie V. Dirnie (1820), 2 Rues. 114; A.-O. v. Aked (1835), 7 Sim. 321. 

(e) A.-O. V. Lawstm (186(5), 36 L. J. (on.) 130.' See also l‘erry v. Shipumy 
(18$9), 28 li. J. (oh.) 660, (5. A.; Cooper v. Gordon (1869), L. R. 8 Eq. 240; 
and ccmparc Coo/^er v. Whitekouse (1834), 6 0. & P. 545. 

(/) A.-O. V. Laivson, sujtra. 

(y) Davis V. JenJeivs, supra, at p. 159; see, on the other hand, A.-O. r. 
Liioh^ld (Hishop) (\8An), 5 Yes. 826 (church patronage). 

(h) Davis V. Jenkins, supra, at p. 159; Leslie v. Jiimie, suimi; A.-O. v, 
Pearson (1817), 3 Her. 353, 403, 420. 

(0 Ibid., at p. 403. 

(A) Davis V. Jenkins, supra; A.-O. ▼. Aked, supra; A.-O. v. Jones (1836), 
Shi^ord, Law of Mortmain, 765, n. ; Cooper v. Gordon, supra.- 
(A Koacouformists’ Chapels Act, 1844 (7 & 8 Yict. c. 46). 

(tit} A.-0. V. Murdoch (1862), 1 l>e 0. If. A G. 86, 144, G. A. 

(») Perry v. Shipway (1859), supra, at p. 666; see ohio A. v. Dagger Lane 
Chapel (Trustees) (1804), 2 Smith, K. E 20. 

(a) Shelford, Law of Mortmain, 762; A,-0. v. Pearson, supra, stpp. 402, 420; 
Oaomr v. Oardm, supra. 

(•) Ibid. 

ff') Perry v. Shipway, eupra; bean t. Bennett (1870), 6 Ch. App. 489. 

\r} 4.-0. T. Pearson, su^a, at pp. 412» 413,41^; A.-O. ?. Ansd, supra. 


Boot. 8. 

MiBiftWi of 
OlWBltftlltf 


No provisions 
in trust deed. 


Usngo, 


liivaliil 
eluetion t>7 
congregation. 


l)iira(fen of 
np; 'ilutmeiit. 



254 


CHABItlES. 


BWT. 8. 

Ministers of 
Dissenting 
Bodies. 

IVwition of 
iriintHtfr 
AH to 
build 


.furiM<lid ion 
of court. 


or for life (s). If no period of office is agreed upon, the minister is 
removable at pleasure (t). A life appointment is terminable on 
grounds of misconduct (o). 

487. The minister of a dissenting chapel has not in that 
cliaracter any legal estate in the buildings. He is merely a 
tenant at will of the trustees in whom the legal estate is vested (h). 
The nso of the pulpit is only a privilege in the nature of an 
ea.scment (r;)* 

If the trustees demand pos.ses.sion of a meeting*house, and the 
minister refuses to deliver it up, ho becomes a trespasser; but if 
he has betui improperly removed, ho has his remedy against the 
trustees in equity (rf)- 

488. The court will interfere by injunction to restrain the 
election of an improper person (r), or to restrain a minister 
who has been properly dismissed from officiating (/), unless the 
power of removal has been exercised oppressively (g), or to restrain 
a minister improperly npi^ointed (h) from officiating or retaining 
))ossesKion of the meeting-house (f). Hut a minister, whether duly 
appointed or not, who is officiating it) accordance with the trust 
deed will not ho removed by the eonrt pending an action for the 
rogtilatioM of the meeting-house (k). 

The court will giant a mandamus to compel the trustees of a 
meeting-house to admit a duly elected minister (/), but will not 
grant a mandamus for restoring one dispossessed unless ho can 
[trove aju'ima fane title to his otlico (m). 


(*) A.-O. V. rrtmon (1817), il Mor. .'15:1, 413; Portfr v. Clarke (1820), 2 Sim. 
520 : ViH>f,vr V. C<>i,ion (ISOO), ]<. 11. 8 K(i. 219, 258, 250. 

(0 Ihid. 

(<») (V(i. Die;, tit. XXV., ]'l. 2s; «*o /.vrsmi v. General Council of Medical 
|•'ll>lrtlfioll and JlffiiKtrafian (isOO), 4,'l Oil. :it5tl, 38.‘1, 

(h) Dac. V. (JSSO), 8 ];, j. (o. s.) (k. a.) 310; Poev. Mrl\ueg {IS'M), 8 
Ij, J. (0. a.) (k. h.).'I11 ; J'erri/ v. Skipiray (1850). 28 L. J. (CH.) 600, C. A.; 

v. Gordan, injini; si'O also S/airifin v. IVhiie (IStiO), 2 Gilf. 473, whern 
nn injunction wna grunted restraining the agent of a religious society who had 
hoen properly dismissed from distiirbiug the possession oi the managing body 
of the society. 

(r) Por V. Jones, sntira. 

(d) Ihd. 

(c) Millti/an v. J/tVrAcrt (18.3.3), 1 My K. 446. 

(/) V. IIV/iiA (1844), 4 Ilarf', 572; A.-G, v. Munrn (1848), 2 De G. & 
8nj. 122, 196; A.-G, ▼. MurM (18,52). 21 L. J. (cn.) 694, C. A.; Cooijcr v. 
Gordon, tnipra ; Glen v. (1882), 21 Ch. I). 513. 

((/) Pean v. i/cMwrff (1870), 6 Ch. App. 489, 494; see also Daugars v. Rivaz 
(1860). 28 Benv. 2.33. 

(A) Perry v. Phiptvay, supra; see also Porter v. Clarke (1829), 2 Sim. 520. 

(t) lirpom V. .Summers (18-10). 10 L. J. (cn.) 71. 

(A) Foley v. IVonlner (1820), 2 Jac. & W. 245, 247. 

(/) R. V. Parker (1762), 3 .'Burr. 1265; see also Davie v. Jenkins (1814), 3 
Ves. & B. 15.5. ' 

(m) II, Y. Jiiham (1790), 3 Term Bep. 574, 
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Bect. 4. — Schoolmastert, 

489. As Bchools are in many cases charilable inslilutions, 80 
Bchodmasters may be oftioers of charities (n). 

Begird must be paid to the instrument of trust fouiidinj^ or 
establishing the school where it provides for the appointment or 
removal of schoolmasters (o). 

In certain cafes the founder, or his heirs (p), or his grantees (q\ 
or the visitor (r]i have the right of appointing masters. 


Kltl^T. 4. 

School’ 

masten. 

Reliool* 

masten. 


Part VII. -Trustees? 


Sect. 1.—Corporafiont and quad-Corporatloua aa Trualeea, 


490. Corporations no less than individuals may as a rule be norjtontiune 
trustees for charitable purposes (<i). gi-ucraiiy. 

Eleemosynary corporations, whether the members thereof par- Eieeniosyiiu'/ 
ticipate in the charity (/>) or not (c), are trustees of their corporate ouriuirationH. 
property. They may also undertake the execution of special trusts 
connected with the objects of their foundation {d). 

Civil corporations, as, for example, livery companies of tho City ('ivu 

__(.-Mriiorations, 


(n) See this subject fully deult with under title Kotjom'ion. 

(o) A.-G. V, Cttrrh)f/(un (/’.or*/)(I8.'»0), 4 Do 0, & Stj. 140 ; and see Wr/ffht v. 
ZH/and {Marquis), [1008] 1 K. 11. 03, 1). A. Tho tenim* of iiiH-stors of endow^'d 
schools 18 rendered mure socuio by tho Kuduwod Si-houls (Masters} Act, ]iH)S 
(8 T, 0. 39). 

(p) Leyh v. Lewis (1801), 1 East, 391, 393. 

{q) A,-6. v,.Eweime Aimshonsit^Ckaptains ttc.) (iSoU), 32 L. J. (cil.) 810, where 
it was held that the rij'ht of ajipointing a master of a hos]iitul may Iw severed 
from a manor. 

(r) Leyh v. Lewis, supra. 

(a) Flood's Vase (1015), llob. 1.30; A.~(f. v. Tanered (1757), I Eden, 10, 
14; A.-(/. V. Brentwood Hchoul {Mtuter) (1833), 1 My. & K. .370, 390; A.-O, v. 
Litvrpool Corporation (1835), I Aty. & Gr. 171, 201 ; fnrurqwrated tioneJy 
V. Richards (1841), 1 Dr. & War. 258, 302, 303, 307, 331. For other instancos 
of corporations acting as irustoes for chariti(»s, .seu also Rennet CtJleye v. 
London {Bishop) (1778), 2 Wm. 111. 1182 (devise to college for cbtiritablo m«»); 
A.-O. V. Latulerfeld (1743), 9 Afod. Itep. 280 (devise to hospital); ftoriety for 
Fropoyaiion of the (!osjkI v. A.-G, (1820), 3 lluss. 142 ; lie Manchester Royal 
Infirmary (1889), 43 Ch. D. 420; Grunt on Corporations, 109, 110. As to the 
incorporation of charity trustocts, see p. 814, post. ^ As to tho capacity of a 
corporation to be a trustee jointly with an individmil or individuals, see 
Ik^ies C«mK»rate (Joint Tenancy) Act, 1899 (02 & 03 Viet. S. 20); lie. Thompson, 
[1905] 1 Ch. 229; and title Tkusts and Tkustkes. 

(5) LydiaU v. Foach {Sir John) (1700), 2 Vera. 410,412; and see pp. 282 d seq.. 


trusts for ndditioiiul folluw- 


post. 

(e) Ibid. 

Id) E.g., in the case of educational foundations, 
ahipa (A.-a.v. TWiot (1747), 3 Atk. 662; A.-G. v. Whorwood (1760), 1 Vea. Sen. 
5S4, 537 ; A.-G. v. Flood (1816), Hayes &, Jo. Api>endix xxi., xxxv.; Ex parte 
Inge (ISSi), 2 Buss. & M. 590, 590; and see A.-O. v. Catherine IJuil (Master) (182U), 
Jac. 381, 400, as to tiie necessity for visitor’s consent) ; for scbolarshijM or prises 
{A.-Q. V. Talbot, supra) ; for maintenance of schools connected with me founda¬ 
tion (A.-O. ▼. Cairn Cottege (1837), 2 Keen, 150); for presentation to livings 
eoanected with the foundation (Green v. RutAer/orth (1750), 1 Tes. Sen. 462,473). 
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of London (<) and munieipal corporafaons(/), are in many <HUMa 
also trnsfcees of charities. Since 1885 (< 7 ) mnnicipal corporations 
mnst l>e regarded as charity trustees of the borough property (h). 

491. Corporations may have merely a limited capacity for bold¬ 
ing property on trust (i). Thus, colleges in the universities 
cannot undertake trusts inconsistent with their foundation (k). Nor 
has a corporation created by statute (Z) or otherwise (m)^ for a par¬ 
ticular purpose any capacity beyond the object for which it was 
establisned. 

Parsons, as corporations sole, may not hold copyholds (n) or 
chattels real or personal ( 0 ) for charitable uses; their capacity to 
hold freeholds for such uses is doubtful ip). 

(«) A.-O, y. Grocert' Co. (164!3^, 6 Beav. 626. 

(/) Shelfoi'd, Law of Mortmain, 738; Colche$ter Corporation y, Lowten (1813), 
1 VeH. & B. 226 ; A.-G. v. Shr&utlmry Corjioration (1843), 6 Beav. 220; Oort y. 
A.-O. (1817), 6 Dow, 186; Chriat't Hotpiiid y. Grainger (1848), 18 Sim. 83; 
Ite Ludlow Charitiee (1837), 3 My. & Cr. 262. 

Under the Munioipu Uorporations Act, 1835 (5 & 6 Will. 4, c. 76), e. 71 (ainw 
repealed), all property real and |)er6onal then held by anvmunicipal corporation 
or any of the inembera thereof aa anch upon any charitable trusts was vested in 
individual trustees appointed by the li^ird Chancellor; see A.-O. v. Faceier 
Corfwration (1852), 2 Do O. M. & G. 607, 616. As to the cases to which the 
Act applied, see Tudor, Law of Chaiities and Mortmain, 4th ed., p. 793. 
Provision for vesting in the new trustees the legal estate in charity 
property which remained (Ckriafe Hoepital v. Grainger, aupra, at p. 102) in the 
corporation under a. 71 of the Act of 1885 was made by the Charitable Trusts 
Act, 1863 (16 & 17 Viet, c, 137), s, 66; see Pe fivtdingdoii Mnnidpai Charitiee 
(1859), 27 Boav.2l4. 

(g) /.«„ the passing of the Municipal Corporations Act, 18.36 (5 & 6 WiU. 4, c. 76). 

(h) See p. 284, post. 

(i) Shelford, J<aw of Mortmain, 28. 

(k) A.-O. V. ir/ifTM’oorf (1750), 1 Ves. Sen. 5.34, 537; A.-G. v. Tancred (1767), 
1 Krten, 10,15 ; Qmnt on ('*or]^rations, 109, 124. 

(/) See National Manure Co. v. Donald (1859), 28 L. J. (ex.) IS.), 188; Putney 
Oi-ererere y. London and Siyuth IVeetem Pail. Co. (1891), 60 L. «f. (q. b.), per Tjord 
Esuer, M.B., at p. 439. It follows from these cases that statutory corporations, 
such as railway or canal rompanies, cannot, unless expressly empowered by 
statute, be trustees fur charitable purposes. 

(tii) See Incorporated Society y. l^iee (1844), I Jo. & Lat. 498. The Chamber¬ 
lain of the City of London'is a corporation sole for the purpose of taking 
recogniswees, obligations etc., in trust for the portions of orphans (Grant on 
Corporations, 629; FulwoooPa Cate (1691), 4 Co. Rep. b, 65 a; Byrd v. Wilford 
(159,3), Cro. Elis. 464). 

(fl) Grant on Corjwratious, 630. See titles CoPVHOUOfl; CoRFORATIOBB. 

(o) Bhelfurd, Law of Mortmain, 28 ; and see title Cokporations ; Ftdwoo^e 
Caee.eupra; A.-0,y.Paper (1722), 2 PTWms. 125; seoAmneff v. Lincoln (Biehop) 
(1827),-* L. J. (o. 8.) (K. B.) 320,329,332; ffopkineon v. Ellit (1842), 5 Beav. S4, 

(p) As an ecclesiastic^ corporation sole has, according to some authorities, 
merely a qualified or limited fee of the estate of which he is seised as in right 
of his* church (see Littleton, s. 644 ; 1 Co. Inst. 300 b, 341 b; Marlborough 
^uke) V, St. J^ohn (1852), 6 De G, A Sm. 174, 178 mo. ; Eceleekutiail 
Conmitehaeri v. IToc/rAouM, [1895] I Ch. 552), it is submit^ that midi a 
corporation sole has no capacity to take a complete and unqualified fee simple 
upon truats whitdi may, for sample, involve leasing, conveying, cutting timber 
etc.—thinge which an eooleeiasticu corporation sole has not an unlimited power 
to do (Marlborough (Duke ) V. St. John, supra). On tbs hand, it may be 
said that, amming the eorporatioii sole has a licence in mortmain, tbmn is no 
legal objection to a conveyance being made to snob coiporataon for <diariteble 
nsee; eeo BanieteFe Ctm (1600), Duke on Oharitabb Uese, IM; Grant on 
Oorpontions, 648. 
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^2* Ghoreliwardens possess a ^ttast-corporate capacity to hold 
property, including personalty (a), but not realty (6), for church 
purposes (c). 

Cnurchurardens and overseers are also a (j^uasi-corporation (rf) for 
the purpose of holding property connected with the affairs of the ' 
church or for ecclesiastical charities in rural parishes (e), and in 
parishes within a metropolitan borough {/). ( 

The legal interest in all property formerly (p) vested in overseers ^ 

(a) Shelford, Law of Mortmain, 28; A.-f/. v. (1722), 2 P. Wms. 124 ; 
and BOO Tuffneil v. CoutfalUc (1838), 7 L. J. (q. h.) 106. 

(ft) Shelford, Law of Mortmain, 20; A v. Jiuper, *upra ; Graivnor v. IJaUttm 
(1767), Amb. G43, 644; fl'tY/tnel’l v. Gartham (1795), 6 Term Bop. 388,390 ; oxoppt 
in the Oity of Jjondon {Fell v. OJ’idal Truriee of Ohariti/ Ijaruls, [1808] 2 On. 
44, 51, O.A.). In some early casns it appears that ohurcliwardens woro created 
corporations by letters patent with iwwer to hold land (Shelford, Law of Mort¬ 
main, 29; Kyd on 0ori»oration8, Vol. 1., 31). Churchwardens, in tBo absonoo of 
shitutory iKJwer (sec, for example. Poor Belief Act, 1819 (59 Goo. 3, o, 12)), 
cannot sue or bo sued in any coqiorate name {Fdl v. Offlnal Trustee of Charttff 
Lande, supra, at p. 51). 

(<r) Property vested in churchwardens alone was not transfurrod to the parish 
council by tholiocal Qovenimeiit Act, 1894 (56 & 57 Viet. c. 73) (scie B. 6 (2) (c)), 
nor were their powers, duties, and liabilities, so fur as thoy related to the niTuirs 
of the church (ibid., s. 75) or k) charities penerally, interfered with {ibid., 
a. 60) (b)). An lo churchwardens generally, see title ISccLESIAHTICAk Law. 

(d) See Poor Belief Act, 1819 (59 Geo. 3, c. 12), s. 17, for tho purposes of 
which the body corporate must consist of two overseers and u cburchwardon or 
churchwardens {IViiodcorb v. (Hbnoii (1825), 4 11. & ('. 462; UthwuU v. lilkins 
(1845), 13 M. & W. 772; /W* v. JlUet/ (1830), 10 ll. & C. 885; Eus parte 

Anneslcj/ (1836), 2 Y. & C. (ex.) 350; Hmith v. Adl.ihn (1811), 8 M. & W. 362, 
370; Gouidewortli v. Knitjhte (1843), 11 M. ii, W. 337). Men also Ward t. 
Clarbe{ISii), 12 M. & W. 747 ; Kletirkv. Farris (P.KIG.OO J. P,4l; Westmineteir 
drerjioruHmi. v. Mnrliu-in-lbe-P'ields (I'tVar) (1906), 23 T. L. 11. 112 ; Havfh v. 
West, [1893] 2 G. H. 19, P. A. 

(c) Local Govornnient Act, 1894 (56 & 57 Viet. c. 73). 8. 5 (2) (c). As 
to tho transfer to the parish counujl of u rural parish <•{ tho legal interest 
in other property vested in them, soo ibid. As lo tho mean, .'g of “aoulosinstical 
oharities,” see ibid., s. 75; He Ferry Ahnshunses, Jte Charity, [1899) 

1 Ch, 21, C. A. ; Ite Spcndluffe's Charity (lOtJO), 83 Ij. T. 498; and of “ulfairiB 
of tlio (Jiiuch,” SCO liocal (^ovci nmeut Act, 1894,8. 75. In Simaiey. I’ethirk, 
[1898] 2 Q. B. 555, 0. A., it was hcldth;it un allotment of lurid made under the 
Inclosui'e Act, 1845 (8 & 9 Viet. c. 118), ss. 34,^ 73, to tho chutnhwnrdeus 
and overseers of a parihU for certain charitable trusts, ve«fod the logoi estate 
in the land in thenE Tho eiToct of tho Local Government Act, 1894, s. 5 (2) (c) 
(see note (A), p. 258, jmC), would, no doubt, 1'- lo transfer such un estate to tho 
parish omucil. As regards property held by tho bfjdy corpf»rttte contemplated 
by the Poor Belief Act, 1819 (.79 Geo. 3. c. 12), s. 17 (.we note {d), sufra), tho 
Act of 1894 has made no alteration in thh law, except ttiat under s. 14 (2) the 
overseers may be replaced by other persons, 

(/) London Government Act, 1899 (62 & 63 Viet. c. 14), s. 23(4). As to tho 
tnuBsfer to the borough council of the legal interest of all other property vested 
either in tho overseers or churchwardens and OTorseers of any pansh within a 
metropolitan borough, see tftid., 23(3). ^ i. 

{a) Poor Belief Act, 1819 (59 Geo. 3, c. 12), e. 17, the chief object of which 
was the protection and administration of parodiial projierty {Gmldsworth v. 
Kiughie, supra), vested in churchwardens and oversoors na a yuasi-coritarutionf 
m. Mrnnnormvwl tKfiiii to tuko and hold (Ex JKti'ie Aniiciley, suBTa! t^mith V. 
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or chorohwwr^ens and overseers o! rural parishM^for panM^dal 
purposes other than ecclesiastioal is now vested in the parish 
council (j^), or, where no council exists, in the chedeman of the 
parish meeting and the overseers of the parish as a corporation 
So, too, the powers, duties, and liabilities of the overseers or of the 
churchwardens and overseers with regard to the holding ipd 
management of property so transferred are vested in the parish 
council or parish meeting (&). 

493. Under the School Sites Acts grants may be made of land 
to the minister, churchwardens, and overseers of the poor (1), or to 
the minister and churchwardens alone (m) and their successors as 
a corporation, for the charitable purposes mentioned in the Acts, 
but otherwise a minister and churchwardens do not as a rule form 
a corporation (n). 

494. A Pioman Catholic bishop (o), a Dissenting minister (p), a 
principal of a college, a mayor or bailiff of a city (q), or the officers 
of a corporate body (r), and their respective successors, are not recog¬ 
nised by the law as corporations, and consequently cannot be 
trustees for charitable purposes in a corporate capacity, though the 
particular individuals named may act as trustees (s). 

495. Trustees consisting of the incumbent and two house* 
holders owners or occupiers of land in a parish, and forming a 


parisb *’ include lands bclonring to, or tbo rents of which aro applicable to the 
j-epuir of, the pariah church (Dm t. 77ge»/ (1830), 10 B. & 0. 885; Doe v. Terry 
(1835), 4 Ad. & El. 274; Doe v. CmkeU (1836), 4 Ad. & Bl. 478; Mlaaon. r. 

(1838), 9 Ad- & El. 25.», 267 ; Ooiddstrorih t. Knights (1843), 11 
M. & W. 337 ; liumhall v. Muni (184(>), 8 Q. R. 382), and leaseholds (A/(feman 
V. NeaU (1839), 4 M. & W. 704 ; Doe v. Hugelei/ Overeeera (1844), 6 Q. B. 107), 
hut not copyholds (A.-G. v. Letvin (1837), 8 Sim. 366, 370; JSe Paddington 
Chariiiet (1837), 8 Sim. 629). 

The Act did not vest in them property subject to special trusts wholly or 
partially limiting tho discretion of the trustees as regards the objects or the 
mode of ^plying relief (Si. Nicholas, Deptford (Churchwardens) r. Sketdd^ 
(1847), 8 B. 394, 404 ; A.-O. v. Lewin, supra; Allason t. Stark, supra; 
Re HarJtney Charities, Ex parte NicJudls (1864), 34 L. J. (on.) 169), nor, it seems, 
property vested in Imown existing trustees (St. Ni^f^s, Deptford (Ckvmh^ 
wardens) v. Shetchley, supra, at pp. 408, 409 ; amird. Ex parte Annedey (1836), 
2 Y. & C. (kx.) 350 ; Oouldswortk v. Knights, supra; Doe v. BUlett (1846), 7 
Q. B. 975; Rimball v. Munt, supra. 

(&) Ix)oal Government Act, 1894 (56 & 57 Viet-, o. 73), s. 5 (2) (o). 

(0 Ibid., sa. 6 (2) (c), 19 (6), (7). 

{k) Ibid., a. 6 (1) (o) (iii.). 

(l) School Sites Act, 1841 (4 A 5 'Vlot. o. 38), s. 7; and see title EnuOAXiOirt 

(m) School Bites Act, 1844 (7 A 8 Viet. o. 37), s. 6. 

(n) The nunister and obur^wt^ens may by custom in ths City of London 
as a oorpoiration for the execution of chmtable trusts (see Tudor, Lew of 
l^arities and Mortmain, 4th ed.. p. 264, note (f); A.-G. v. Lmge (1881), ZVines 
(Deosnther 18, 1881), set out in Tudor, Law Gnaiitiea ajrd Mortmain, 4tih ed., 
p. 1041), or may be inccuporated for such purposes by a private Act, as in the 
ease the vicar and (hurohwardena of St. Martin*a-in-ih^EiaIdB(stat. 1 iUtne, 
sees. 0 . xxL). 

(o) A.-Q, V. Power (1800), 1 BoU A B. 145, 149; and sea JA Xolor (1901), 8» 
L. Tt 643* 

f ) A.-G*. V. Les (1869)^ 41. B, Eq. 84. 

A.-G. V. C»M(1847j, 10 R^. 617. 

A.-G. V. Tmuna^Vtwt), 1 Eden, 14. 

Sea ^ oaasa dtli S^pisoading tiuree notea 
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corporate body, may be appointed in any poririi for the pnrpOBO of 
Rccv^ling and holding contributions for ecclesiastical purposes ih 
the parish (u). 

496. A local education authority may be constituted trustees for 
any educational endowment or charity for purposes connected with 
education (h), 

497. The public trustee, who is a corpornfion solo, may not accept 
any trust exclusively for rehpious or charitable purposes (f). 

The bodies corpoiale entitled to act as cu-'todiau trnsteos under 
the Public Trustee Act, 1906 (</), include any such friendly society or 
liody corporate established for charitable or philanthropic purposes 
as may be approved by the public trustee and the Treasury (c). 

498. A bequest to trustees lo be applied for the poor of a parish 
is not within a local Act by i^hich moneys payable for the use of 
the poor of tho parish, not lx Inq directed to support any private 
chanty, are vebtod in the guardians (/). 


Sect. 2. —Appointment of New Tni^leea, 
Btjb-Skct. 1.— H7m> may or thould he uppomttd 


499. Vacancies among trustees should ho filled with persons 
who are likely best to discharge the duties imposed upon them by 
the trust (p). 

A suspicion that former trustees have used their powers for 
political ends is sufficient to prevent their reappointment (/i). 

There is no ol joclion to trustees being related to one another (t), 
and the fact that three now trustees are appointed of whom two hold 
opposite views on an important matter afiuctuig the charity is not 
sufficient reason for upsetting an appointment (y). 


600> In selecting trustees, regard must be bad to any directions 
contained in the scheme (k) or other instrument (0 regulating tho 
charity. Thus, uhcio trustees are required to he residents in a 


(o) Compulsory Chuiih llatps Abolition Act, IbWS (31 & 32 Viot. e. IIW), s. 9; 
MidsoctituiKocLrsiAsiicAii Law. ♦ 

Education 



Act,' 

J) 

le) Public Trustee Rules, 1907, r. 36 (1). 

(j) A.-O. V. Freeman (ISIS), 6 Piico, 425, Ex. Oh. 

(£) Baker v. Lee (I860), 8 H. L. Cas, 495, 513. As to the appointment of the 
first trustees of a chanty, see p. 108, ante. 

(A) Be yarwieh (Btardtee (1837', 2 My. * Cr. 275. 

(<) Me Lancaeter ClutrtUee (1860), 7 Jur. (». g.) 96. The Chan tv Conunis- 
rionm sometimes take obieebon in cases of cltaritiM in small paimhoN, with 
bodies of tmsteea, to a preponderance of membons of one family if the 
trustees iuw oo*optative. 

Be Burnham Nattonal SchooU (1878),'L. B. 17 Eq 211, 250. 

W iWd V. Baker (1859), 27 Bear. 1^ wlisre the sclieme proftded that no 
parf fm should sot ss a trustee who hid a henefictsl vaterfft in ths Ahsnty iststs. 

in A.-O'. ▼. Btan^erd {Earl) (184^, 18 L. J. (on.) 58, 66, 68, where a 
raraleiitial qualificaiton was reqturad Ira ths trust deed; sss slso ▼. 

Fmrm (181^. 8 Mse. 363, St 9. 403, wfcsre, however, the deed of trust wu 
■asot on tibss pohA. 
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certain locality, personB not possessing the necessary qualificatbn 
should not be appointed (m), though in special eircamstances the 
residential area may be extended (n). 

501. In the absence of express direction in the instrument 
regulating the charity, new trustees who reside at a distance from 
the charitable institution may he appointed (o); but as a rule it 
is ext>edient to appoint trustees from the neighbourhood (2)). 


502. Independently of any cxpiess provision (g) in the instru¬ 
ment regulating the charity, where a charity is established exclu¬ 
sively for the benefit of members of the Church of England or for 
the instruction of children on Church of England lines, none but 
members of that Church should be appointed trustees (r). The 
same principle applies in the case of ehurilies for tho exclusive 
benefit of dissenting sects (s). So far as Church of England 
charities are concornod, tho rule is not alTeeted by anything in the 
Charitable Trusts Act, 1853 (<). 

Where a charily is substantially eleemosynary in character, the 
religious opinions of [u-oposed trustees or governors are not taken 
into consideration (a). 

Whore a charity is established for purposes connected with a 
parish clmrcli, it is proper, though of course not necessary, to 
appoint the parson and tho churchwardens as trustees (6). In one 
case in Ireland the Ecclesiastical Commissioners for Ireland were 
made trustees (c). 


(ni) A.-O. V. Cvwper (1785), 1 IJro. 0. 0. -ISQ; A.-O. v. France (1780), cited 
ibid., p. 439; A.-Q. v. Utavi/ord {Earl) (1840), 10 L. J. (cir.) 58; see also A.-Q. 
y. Z)evoH {Earl) (1840), 16 L. J. (cu.) 34, 45, where tho ti'ustoos were to be “ near 
inhabiting/’ 

(«) lie Sek/orih'a Charity (1861), 4 L. T. 321 (rudins of six miles from charitable 
institution). 

{(/) lie l^nmster Charitiee (1800), 7 Jur. (w. s.) 96, “It is not always 
dosirahlo to intru.st tho man.'igomont of charities to a purely local interest" 
{ihid., per Wooi>, V.-U, ntp, 97). 

(;>) A T. Afoisee (1879), reported in 'rudor. Law of Charities and Mortmain, 
4th cd., pp. 1036, 1038. 

(tf) For example of oxprose provision, see Ee Church Patronage Tru^, [1904] 
2 C'h. 643, 


(r) Rr Normeh Charitiea (1837), 2 My. &Cr, 275, 305; Re Scarboroi^h Charitu 
(1887), 1 Jar. 36; ReHiafford Charitm (1857), 25 Ucav. 28; Baker v. Xee(1860j, 
8 H. L. Cits. 49.5, 513; A.-G. v. Clifton fXmX 32 Beav. 596; Re Burnham 
Natiimnl .SV/ioiJs (187;i), L. K 17 Eq. 241, 2Ci A.^Q, v. fAmerich {Ihehop) (1870), 
5 I. II. Fxj. 403; and see Re ffodytotfa Sckjm (1878), 8 App. Cas. 657, 866; and 
title Rducai'iow. 

(«) iii'-O'. V. Pearson (1817). 3 Mer. 3oS;-Mwe v. irifseu (1842), 9 01. & Fin. 
356. 889, II. L.; Re V-,.>gfmla Charily Estates (1846), 3 Jo, & Lat. 422; 

^ 23 Bony. 248; Baker y. Lee, supra; J.-G. t. Bt. John's 

Beepital, Bath (1876), 2 Gh. D. 554. 565, 5^. 
ff) Chiffitable Trosta Act, 1853 (16 & 17 0 .137), s. 46. 

(а) Re Bortoick CAarities, sttpru ; A.-O. v. Calvert, stipra ; Baker v. Lee, eupra, 
at ^ 513; A.-O. v. T(4tmhpm (1870), 5 L E. :i^. 241; A.-O. v. St. John's 

//cMpHtrf, Jfathp 

(б) Re Doninfeu-m-Batiie Church E$ia^ (I860}, 6 Jur. (». 8.) 290. Jn Ubis 

PtjM the t^ourt doelined to appoint the overseers of the poor and the surv^or of 
lu^ways as trustees, apparently on the ground that they would probably 
oe dissenters, and because the rector and churchwardens objected to 
appointment. ' 

(e) Re Gore’s {Bishop) (Marify (1844), Drury temp. Sag. 536. 
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• Faht VIL^Tbustebs. 

Sub-Sect. 2 .—Appointments under Expreu Powers, flOT. 2. 

503. Express^ powers for the appointment of new trustees eon- 
tained in the iiislrument or scheme founding or regulating a 
charity (d) may bo construed by the courts as being in character ixraatMs. 

either strict powers or directory powers. The former can only be - 

exercised in accordance with the exact circumstances prescribed by 
the settlement (c). In the latter class non-fulfilment of the pre- 
scribed conditions does not prevent the execution of the power (/). 

The same principle of construction applies also to directions 
contained in decrees of the court (g) and Acta of Parliament (A)- 

The court may sanction the appointment of an association rcgis- amipwiya* 
tered under the Comj)anies Acts ns solo trustee in place of retiring trustee, 
trustees, notwithstanding that the trust deod does not authorise 
the appointment of a solo trustee (f). 

Where the court is administering a charitable trust, trustees ought Aiipointmoat 
not to exercise their power (if any) of appointing new trustees with- 
out the snnetiou of the court {k). If, however, proper porHons are IcrUig tmt. 
selected, the appointment is valid (1). 

Where the instrument of trust is lost, but there have been many Tnist <lcpfl 
appointments in the past, the court presumes that tho earliest 
usage was in accordance with the terms of tbo lost instrument (in). ***” 

"Where the instrument is not explicit tho court may direct an 
inquiry as to who are entitled to appoint new trustees (n). 

604. "Where trustees for any coiigregatioti, society, or body VoM.tiKcf 
associated for religious or educational purposes hold land for the 
purpose of a chapol or meeting-house, or hold a hou-se and laud for 
a minister, or for a schuolliouse with schoolmaster’s house and garden 
or plaj'ground, or for a college or somiuury and grounds, or for 
rooms for meetings or transaction of business, tho property on an 
appointment of new trustees vests in the new tn itees jijinlly with 
the continuing trustees, if any, without conveyau- o; juovidcd that 
the appointment is evidenced by a deed under the hand and seal of 


(c2) For examples of express powers in charitablo trust ducfls, see Etioyclo- 
ps^ia of Forms, Vol. III., pp. 340, 345, 350, in schonies, ibid., pp. 406, 4«0. 

((^ For a case whore a power was ajipavcntly construerl as strict, see Folet/ t. 
ITonfner (1820), 2 Juc. & W. 245. 

(/) A.-Q. V. Flayer (1716), 2 Vom. 748, where there was a tliroetion in a 
will that when six trustees were reduced to tliroo others should bo appointed, 
and tho sole surviving trustee was alfow'i'd to appoint others; and see title 
Trusts ak» Trustees. See also A .-Q. v. Lilrhfidd {llUhop) (18tH), 5 Ves. 825; 
A,-G. V. Cuming (1843), 2 Y. & C. Ch. Cos. 139 ; v. Hoc (l792), 1 Anst. HO, 
91 (new trustees validly appointed before minibor reduced lu figure uamed in 
'bust deed): A.-O, v. Cowper (1785), 1 Bro. C. 0. 439 (residential qualihcation 
Qonstmed as directory'). 

§ A.-Q. V. Scoff (1760), 1 Vea. 8«n. 413, 415. 

Iht ▼. Oodwin (1822), 1 Dow. & Ey. (k. B.) 259. 

Be Bamario's Trust (1907), Times (Jonnaiy 12, June 14, 1907). 

i %} V. CYodt (1839), 1 Beav. 487. 

0 A.-Q. V. Laiesmt (18(56), 88 L. J. <CH.) 130, 135. 

A.-Q. V. Dalton (1851 J, 20 L. J. (oh.) 569, 673, 574. As to usage, see 
iQjto A.'Q* V. Pmrstm 41817), 3 Her. 833, 408; A.-Cf. V. St. Cross Hospital 
(1853), 17 Beav. 435. 

(w) Davis V Jmhins (1814), 3 Yes, & B. 155, 159. 
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the chairman of the meeting at which the appointment ia made, 
executed at the meeting and attested by two witnesses (o). 

The court may upon summons vest any land stock or chose in 
action in any new tiusteeof any charily over which the court would 
have jarisdictioii upon action brought, whether the appointment 
M&B made by an instrument under a power or by the court (p). 

SoB-SnoT. 3 .—Ajymnlmcnii wider Statutory Powers, 

605 . Appointments of now trustees of charities may in certain 
cases bo made under powers conferred by statute. 

AMiore any freehold, leasehold, copyhold, or customary property 
in Itugland or Wales is hold for certain purposes already men- 
tifmed (q) by trustees for any congregation, 80 ci(>ty, or body of 
pei'bons associated for religious or educational purposes (r), and no 
mode of n])pointmg new trustous has been prescribed, or the pre- 
sciibed pouer lias lapsed, the congregation, society, or body is 
empowered to appoint new tnisteos (s). Every such appointment 
must be evidenced by deed under the hand and seal of the chair¬ 
man for the time being of the rnectiug at which the appointment 
is made, and the deed mubt be executed in the presence of the 
meeting and attebted by two or more credible w’itnebses (o). Upon 
any such appointment the property vests without conveyance in the 
new trustees jointly with the continuing trustees, if any (h). 

The above provisions are applicable to laud acquired by trustees 
in connection with any society or body of persons comprising 
several congregations or other sections or divisions or component 
parts associated together for any religious purpose, when such land 
IS held in trust for any of the following purposes: (1) a place for 
religions worsiiip; (2) an endowment or provision for the main¬ 
tenance of a jjIacG of religions worship or the minister thereof or 
provision for expenses connected therexvith; (3) a burial ground (c); 
(4) a jilace for the education and training of students, whether for the 
minislry or for any other purpose; (6) a schoolhouse for a Snnday- 
Bchool, day-school, or other school; (G) a residouco for a minister 

(o) TruMoo Ajiiwintmcnt Act, 1830 (13 & 14 Viet c. 28), 88 . 1, 8 . A form 
of deed IS contained in itio schedulo tn the Aot The Act was extended to 
burial giounds by the Trustee Appointment Act. 1800 (32 & 33 Viot c. 23); eee 
note (o), tufra. 

(p) Tnistcn Act, 1893 (.36 &67 Viot. o. 83), e 89; B. 3 0.. Old 65, r. 13 A (b); 
and eoe title Tnusis and TitesTEBB. Whethei the jinwer to make vesting orders 
extends to on upiiomtinont of new trusteea by resolution seems uncertain. 

(ijf) Bttr tho pui poses soe p. 261, ante. 

^) Tho Act ie intended to apply to bodies associated together for charitable 
parpoaes and holding their piopeity for such purposee (Buntino v, Beergmt 
(l8f9),18Ch.I>.330, 336) a i x r If- 

(*) Troetee Appointment Act. 1860 (13 A 34 Viet o. 28), 8 .1. The Aot 
is commonly known as Sir Morton Poto's Act It is not clear whether tntatoee 
appointed under this Act take only tho legal estate, or whether the Act also 
snablee tlicm to exercise the powers vested in the former trueteee; eee also 
Bunting v. Sargent, stotra, where new teusteee of an Independent cmpel w«m 
apnointcil under the AotL 

(a) Jhtd., s. 3; see alw a. 7 of the Ikostee Appoinhnent Aet UdOO A 54 
0.19). 

(5) Trustee Appointoehl Act, 1850 (13 A 14 Viet a 28), 8. h 

(e) See Trustee Apj^otment Act, 1869 (88 A 83 Vit*. e. 96). 
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01 sohoolmaster, or for tho earotoJter of ft place of rdttgloftB taov.i. 
vorsUp, or d! a seh^lhoiuse or a meeting-bonse^ or offices or otW Aipdftl* 
boildii^B for or in connection with religioas or etilacational 
purposes (<2). INw 

506. The power of appointing new trustees conferred by the 
Trustee Act, 1893, applies to all land acquired and held on iroht Poww tmJer 
for any purpose to which the Trustee Appointment Acts, 1850 to ■***» 
1890, apply (e). This statutory power maybe exorcised either by 
the person or persons and in the manner provided by the statutoiy 
power, or by the person or persona and by resolution at a meeting 
or in any other mode in which, under the instrument creating 
the trust or anfy other iustrumout the appointment of a new 
trustee in place of a deceased trustee can be ef!ecU>d if). But if 
a trustee can be appointc'd under a power in an instrument, as 
well as under a statutory {iower, no appointment may be made 
under the statutory power until twelve months from the date of the 
vacancy (g). 

Any provisions in the trust deed requiring tho appointment as 
trustees of persons specially qualified or nominated in a siiecial 
manner must be regarded, whether the appointment is under the 
trust deed or a statutory power (A). 

The provisions as to vesting contained in the Trustoo Appoint^ Vo^tingof 
ment Act, 1850 (i), apply also in tho case of appuiutments under puiperty. 
any statutory power (A). 

607. Trustees (1) holding property for the purposes of a public Tn’i ft»r bj 
recreation ground, or of public meetings, or of allotmeuts (wX 
whether under Inclosure Acta or otherwise, for the Ixinefit of the ciluucil. 
inhabitants of a rural parish or any of them, or for any public 
purpose connected with a rural parish, except for an ecclesiastical 
charity («), may, with the approval of the Charity Commissioners, 
transfer the property to the parish council or the' appointees upon 
the same trusts on which the trustees held the jperty (o). It is 
optional for the parish council to accept or decline tho trust (p). 


(d) Trustee Appointmont Act, 1800 (53 & Si Vict. u. 10). a. 2. This sfatiito, 
also known as r'owler’s Act, sets at rest coiloin doubts raised in /ie Ilwjidun 
Ohavd (1864), 2 W. R. «31, C32. 

(«} Trustee Appointment Act, 1800 (53 & 64 Viet. 10), s 3 (1); Trustee Act, 
1803 (86 A 67 Vict. o. 63), ss. 10, 11, 12, .itul 37, Jepcaling and lo-enaoting 
Ckmveyancizig and Law of Fiopeity Act, ISol <41 & 46 Yict. c. 41), as. 31—34; 
iZe Coata i^araont (1860), 34 Ch. I). 370 (flccidod on the lOjjejUwl a. 31 ot 
the Act of 1681). 8ee title T&ustb ami> TuusTBes. 

(/) Trustee Aimointioent Act, 1890 (63 & 64 Yict. c. 19), a. 9 (2). 
liyibid.. 8. 6. 

A) Ibid., e. 3 (3). 
to See p. 261, ante. 

w) Traatee Appointment Act, 1890 (53 A 54 Yict. o. 10), s. 4. 

(h VS^era chuj^wardena and ovetseera are trustees, nee J.o'nI Government 
A^ 1894 (66 A 67 Yict. c. 73), as. 5 (3) and 6 (1) ; and p. 258, ante. For the 
definitiott ef ** ttroatees,” see ibtd., a. 76 (2). 

(m) See title Aucotmekts, Vol I., p. 330. 

{«) See Me MoBd Chmiiy, [1890] 1 Ob. 21. ^ ^ ^ ^ ^ 

?« jCioeal Oorerament Act, 1804 (66 A 67 Yiot. c. 73). 1.14 (1). Tide Act 
itnaepOt aifieot the Mspointiaent of tmeteee of elementary aohoole (iktd., s. UOX 
•61» wlttfllh tee title^Bsuoaxioir. See elee ffcML. s. 75 (2). 

(f) iWd, •. i4(i)k 
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508. Where the overseers of a rural parish as such are, fatter 
alone or jointly with any other persons, trustees of any parochial 
charity, the xjarish council may appoint others, not exceeeding tte 
number of the overseers, in their place as trustees ( 5 ). The parish 
council has similar powers of replacing churchwarden trustees in 
the case of charities which are not ecclesiastical (r). 

509. Where the governing body of a non-eeclesiastical parochial 
charity does not include any persons elected by the ratepayere, 
parochial electors, or inhabitants 0 ! the parisli or appointed by the 
parish council or parish meeting, the parish council may appoint 
additional members of sucli governing body, who must not exceed 
the number allowed by the Charity Commissioners (s). If the 
management of the charity is in the hands of a sole trustee, the 
number may, subject to the approval of the Commissioners, bo 
increased to throe, one of the new trustees being nominated by the 
existing sole trustee and the other by the parish council or 
meeting (0- Tliese powers do not prejudicially affect the powers 
of the Charily Commissioners to settle schemes for regulating any 
charity (/). 

In cases where the vestry of a rural parish were entitled under 
the trusts of any charity (a) other than an ecclesiastical charity ( 6 ) 
to appoint new trustees, the power of appointment is exercisable 
by the parish council, if any (c), or where there is no parish council 
by the parish meeting (d). 

Trustees appointed under the provisions mentioned in this and 
the preceding paragraph continue in office for four years, but it is 
conceived that at the expiration of that period they arc eligible for 
reappointment (e). 

Tlie above provisions relating to the appointment of trustees, 
except so far as the power of appointment is transferred from the 
vestry, do not opply to any charity until forty years from the date of 
its foundation, or, in the case of a charity which before March 6 , 
1891, was founded by a donor or several donors any one of whom 
was living on that date, until March 6, 1934, without the consent of 
the surviving donor or donors (/). 


(q) Tiocol Oevernmuikt Act. 1894 (56 & 57 Yict. c. 73), 8. 14(2). The legal 

interest in non-ecclesiastical c*ha.rity projMsrty vested in churcliwardens and 
overseers or overseoia of rural was transferred to the parish cotwcUs by 

s. 6 (2) (c). As regards i»etrop<»htaa charities, provision has been made 
for the substitution of nominees of the borough councils for overseors as 
trosteeiCeee Ixindon Government Act, 1899 (62 & 63 Viet c. 14), e. 23 (4). 

(r) Ijocal Oovorniuont Act, 1894 (56 & 57 Viet. c. 73), s. 14 (2). See lie Mou' 
£77t«n‘ty, [1899] 1 Ch. 21, U. A., where the parish council was held empowered to 
appoint trustees of a charity for providing garments for six old and jioor widows 
01 a parieh in place of tho churchwardens. 

(#) liOOfil Govwnment Act, 1894 (56 & 57 Viet, c, 73), a. 14 (5), 

M Ihid, 

o) See A,-Q, V. Ztahoa (1850), 20 L. J. (cH.) 569; ite floyfo (1862), 31 Ii, J. 


J 

(UB.5 612. 
(i ■ 


As to ilto meaning of *' ecclesiastical charity," see Be Bosi Chariiy. eupta, 
e) Local Govommoat Aioi» 1S94 (56 & 57 Viet. «> 73), a 14 (41. 

/Wrf.,e. 19(41. 

IM., e. 14 (7). 



> Filwr Vifi^TRUsriES. * M 

./ 

♦ 

Neitiber a trustee of a parochial charity nor his wife or ohildren 2 . 

may receive any benefit from the charity while he is trustee ^). ' AlQlclttt* 

meiiiof 

Sub-Sect, A,--AppoifitmmU hj the Court Kcer 

510* The Chancery Division of the High Court (h), apart from any ®*?^[**’ 
statutory jurisdiction, has on inherent junsdiction to appoint new o«ii«r«l 
trustees of charities (t), even where there is in existence a jwwer of juriMllottoB 
appointment capable of being executed (Jk), and under this juvisdic- 
tion can appoint additional trustees (2). The Charities Procedure 
Act, 1812 (w), did not confer a new jurisdiction on the court. It 
merely allowed the former jurisdiction to bo invoked in a summary 
way, Le.f on petition («)• 

^ 511. The court may also, where all the trustees of any estate Powof to 
(including leaseholds (o)) for any charity or charitable or public 
purpose are dead, on petition require the representative of the last re^ljMutaUvo 
surviving trustee to prove his title as trustee. In default the court but 
is empowered to appoint new trustees and to order a conveyance to tr«»teo. 
be made to them of the estate (j'). 

512. Whenever it is expedient to appoint a new trustee or new Under 
trustees of any trust, whether charitable or olherwiso, and it is 'I'fustoo Act. 
found inexjiedient, difiicult, or impracticable to do so without the 
assistance of the court, tho court may make orders for the upj>oint- 
ment of a new trustee or new trustees either iii subslitutiuu for or 
in addition to any existing trusloe or trustees, or although there is 
no existing trustee ( 7 ), and for vesting tho property in the new 
trustee or lrustee.s without any conveyance (r). 


(jr) Local Goveniincut Act, ISiM ("a* &. HI Viet. c. 0 . 14 ({)), 

(A) As to tho practice on nppoinlincnt, hce pp, 'J<!7, H3d, /Kot. 

(i) A.‘G. V, Lowlon Corporation (17JK)), 3 Lro. 0. 0. 171 ; A,-G. v. Stf-pArm 
(1834), 3 My. & K. ."47 ; CharitableTnista Act, 18.73 (IG & 17 Viet, c. 137), s, 28. 
lie jurisdiction with logiird to charities which w.'is Ioiiri<'rly exercihed by the 
Court of Chancery was ti’ansl'f-rred by the Pnprcnio Court c“ .Tudiciduro Act, 1873 
(3G & 37 Viet. c. (ic), s. 34, to the Chancery Division of the liigh Court of J u^Lice. 

(A) A.-O. V. Clack (18:it>), 1 lloav. 4G7. In ordinary cawis whom a power of 
appointment is capable of l)eing exercised, it is not proper to npjily to ujo court 
(/ie OMon (1882), 30 W. K. 287 ; /?« Hinginhottom, tl«f>2j 3 Ch, i;!2). 

(i) Rt Burnham Kaliottal Schools (18731, L. II. 17 241, 240; A.-Q. v. 

Browne's Hnsjntul, Stam/urd (1889), GO Ti. T. 288. ’ 

(jb) Charities Procedure Act, 1812 (52 Goo. 3, c. 101), oommoiily called 
XUnnilN’s Act; and see p. 330, post. 

{«) Ludlow Corporation v. Qrecnhousf. (1827), 1 Bli. (n. 8.) 17, 64, JI. L. 

\o) Re St. Aniholin Trust Estates (1838), 7 L. J. (oil.) 200. 

(jp) Charities Procedure Act, 1832 (8 Will. 4, c. 67), ». 3, re-cTiacting and 
extending e. 23 of stat. 11 Goo. 4 & 1 Will. 4, c. CO. Por wises on these two 
statutes, see Re Fowey Cluirities (1841), 4 Beav. 225 ; Re. Firihilngalds CftariUj 
(1844), 3 Hare, 386 ; A.-O. v. Randles (1845), 8 Boav. 185; iic lielke'S Charity 
(1849), 18 L. J. (cir.) 152. 

( 0 ) Trustee Act, 1893 (56 A 57 Viet. c. 63), s. 25. This Act applies to 
durities; see Re Coates to Farsons (1886), 34 Ch. D. 370, a cohO decided on the 
OOTreeponding section (e. 31) of the Conveyancing and Law of I^mporty* Aest, 
1881 (44 A 48 Viet. c. 41). Am to the appointment of a new trustee in place of a 
eerporatioQ wluch had become extiudt* aee Re Conyers’ Free Gramnutr School at 
Futrm (1853), 10 Hare, Appendix I.,p. v.; Re AV). 9, lUfmord'iRoad, [1906] 1 
Ch. 869(mno&'Cbaritycose): andfttiloTautrsABuTnuBiiXBa. . 

' <r) IVttstee Act, 18^ (56 A 67 Viet. 63), ss. 20-3^ 89; lee A.-O. t. 
iMsahem 088T), L. T. Ao. 246, where the court vested atanl^ !•&& in the 
:ilm>ni^'Gen«nd,lheti^^ 
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The cotirl may appoint new trastees of charities where the oM 
trustees hare died (s), where an official person nominated as trustee 
no longer exists in his official character {t), and where the trustees 
disclaim or decline to act {a), or become bankrupt (6), or are abroad (c), 
or where the existing trustees are removed for misconduct (d). 

618. The court may also appoint new trustees where the trust 
deed has not been enrolled but the existing trustees do not claim 
that the deed is therefore void (e). 

If the founder of a charity has constituted a person and his heirs 
as trustees, the court will not appoint new trustees while auy^ heirs 
are living (/). Proof of heirship in such cases need not be strict (gf). 

614. WherG by viitue of the Municipal Corporations Acts, 
1886 (/>) and 1882 (i)* the trusteeship of a corporation baa been put 
an end to (/r), the court has power to appoint new trustees <l). 
Upon any such appointment the legal estate in any land held on 
trust vests in the trustees for the time being without conveyance {m), 

616. Whore it was not iutendoil that the whole number of 
trustees originally appointed should always be Kept up, the court 
before filling vacancies requires to he satisfied that the number of 
the existing trustees is insnlllcient {n). Thus, the court refused to 
appoint new trustees at the o\p( nse of the chai ity where ton trustees 
out of fifteen (o), and eleven out of thirteen (p), remained to execute 


(«) Rr NighUntfaJe's Chant}/ (1844), 3 Haro, 836. As to the principles iqton 
whidi the coiirt piocoeds in appointing tiiisteoe, see genemlly, Re Tempevt 
(1806), 1 Ch App 4W. 

(0 A.-G. V. bSfcp/itHS (1834), 3 My. & Tv 347. 

(o) ite Rtmleg Chanttre (1839), 9 L. J (cii) 91; and see Rf Lincoln Primittve 
Mdhodiet Chaprl (18d5), 1 Jui, (.v 8 ) 1011, where the appointment of the new 
trustees was oonthmed by the ronit. 

(If) Trustee Act, 1893 (56 ic 57 Yict. c. 53), s, 25 (1); and see title Tausis akd 
TltUSTl!.i.S. 

S t) iSoe Re Lincoln Primdu>e Mcthixliet Chaml, $uj>ra. 
a) Exnaile QreeHlioiiee (1815), 1 Madd. 92. 
f) V. Ward (1848), 6 Hai'e, 477. 


(J) See A.-O, v. Gaunt (1790), 3 Swan. 148, n.; Ludlow CorjaaraUcn v. 
Oteenhome (1627), 1 Bh. (n. s.) 17, 80, 81,11. L.; A.-O. v. RouchereU (1855), 25 
Beav. 116, 119, 120. Not so wheie a minister for the tune hebg and his 
■uooessoni weie appointed trustees by the founder (A.-tf. /or Jrebtad v. Lee 
(1870), 18 W. 11. 247), 

(o) T. HouchtreU, supra, at p. 121. 

(a) 5 A 6 Will. 4, c. 76, s. 71, repeplod and snpeiseded by the Hnniinpal 
OorpontionB Act, 1882 (45 & 46 Yict. c. 50), s. 133; see title Local. OovSBUiaorr. 

i d 45A 46 Viet. o. 50, a. 133. 

S) See n. 208, jxM, 

t} St. John'e JimpUnl, i;ofA(1851), 3 Mac. A Q. 235; AL-(?. v. Eauter 
CtUrpomEon (1863), 2 lie Q. M. A G. 507 ; Re Ghuetder CharUiee (18531 10 
Ha^ Amtendix I., p. ill ; Re Norihami^ Chantm (1853), 22 L. J. (oa.) 611. 
(m) Mnnimpia Omwntions Act, 1882 (45 A 46 Yict o. 52),«. 13S (1). 

(») As mireastsf (1847), 2 Ph. 284 ; Re Shtewebun^ CldriHee (1841^, 

1 'Uao. |i Ok 84 i and eea As hen/wd Charitiee (1842), 6 Jur. 290. Wh^ W 
arnMnntinent was by doaoM of a power, Jbssxl, hLE, appatan^iy ecnddised 
it was ffie rale t^arity cases to keep unthe Ml namh« cl fntirtmia 
tits uni EramM tmi Wileon, flSnl W. N. 258). 

(el Re Worcester Chi(HH$e, et^. See also Re Olotueeter (^^mdUee^emmi 
Rlr voatee to Fareone (JSB^ 3*^ D. 870, 377» S78. "W" # 

(1^ A Marlborough BdM (1843), 13 L. 1. (CA.) 2. 
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8 trosbi. In olfa^ cases \vbere two-ihixds or throo-qaarttorf of 8 m». s 
the trostoes remain^ (q), or where the intention was that the faU 
number should be kept up (r), the court filled up the vacancies. auwt ol 
In making an order appointing new trustees («), or on the settle* 
ment of a scheme (/), the court may give directions or provide for T yMte ei. 
future appointments, even allowing the trustees to appoint olWs as prot^lm for 
occasion requires (a). fatun 

sppolotaoata 

516. Under the Charitable Trusts Act, 1868, judges at chambers I’loosduw. 
have jurisdiction, similar to that exercisable in a suit regularly 
instituted or upon i^etition, to api^iut now trustees of a charity 
where the annual income of the charity exceeds J}80 (6); and 
vesting orders may also bo made at chambers (c). Under the 
rulos of court ap 2 >hcablo in oulluary cases, applications for the 
appointment of new trustees and for vesting oidors may be made 
by summons (d). 


617. Except where the Attornoy-Conoral makes the application Snnotionof 
car ojicio (c), or the application is made m a mit or matter actually <v>tDmto- 
pending(/), applications to the court for tlio aiqiointuient of new 
trustees require the sanction of the Charity (’ommissioners (f?) or to court, 
of the Board of Education (/<), as tho case may he. 

Orders of county courts for tho appointment of charity trustees Oidcj* hj 
are not valid unless approved by the Cliaiity Cominisbionors (t). countv 
When proper evidence is before the court that the jiroposed ”*''*'’* 
trustees are suitable and will accept tlie trust, the court makes the 
appointment without a reference (k). 


tg) lie Unrford (JltanUra (IS 12), 6 Jur. 2S9; Jte Jh ffarrl Chardy, cited 10 
Hare, Appondix I, p. iv , n. 

(r) Doim V. Jeuktm (^1814), 3 Vo't. &. B 131, 13.8, 139. Ab to tlio niiiuhor of 
new trustees appointed by tho comt, son {-onor illv, title Twjsia and Ti-i ‘Tfifis. 
(«) Se Eatt IScrgholl Town Lancia (1833), 2 liq Hop. 90 

(t) Jtf Cmyeta' Fref Grammar S(Itwilai j'armUS3>n, lOJ’ lo, Aiiponditl., p. v. 

(а) 1^ Pwckmncfa Vharcty (1651), 8oton, Olh r<l . Jud,^ie ils atul Ordois, 1.J02. 

(б) Charitable Tiusts Aft, 1633 (lO A 17 Vu't c. 137), u 28; lie llaienyort’a 
Chanty (1865), 4 Do D. M. & Q. 839; and see li. v. Chant>/ (^orntniaatotu-ra, 
[1897] 1 Q B 407; and p. 332, jmt. Whore tho inoomo dries nut ®xc< o<l £30 
Ihe b£o jurisdiction is given to county conrth ((Ibnntublo Trusts Act, 1800 (23 A 
24 Yict. c 136), s 11, amending the Ohontahle TrhstB Ac f, 161,1 (16 & 17 Viet. 
6 . Is37), s. 32). 

(e) ifo J)avtmj>orfa Chanty, aupra. In lU Lmrahi VrtmiUve MdhodtHt Ohajpel 
flS55), 1 Jur, (K. 8) 1011, a petition was thought iioc-fHary. As to vesting 
property in oharitr tiustces under the lunacy junsdittion of the court, see 
T/ ptiaiiy Act, 1890 (33 Yick o. 5), 8. 138« 
fj) 1L S. C., 1883, Ord. 55, t. 13 A; and see p. 335, mat. 

A Charitable Trusts Act. 1853 (16 A 17 Yict. o. 137), b. 18. 

'/) Jbid,, M. Hi Be Binghy Free ffehool (1834), 2 Drew. 283, Rr ForcFa 
Chirm (1855), 8 Drew. 324; Be Jmrvia* Chartty (1859), 1 Drew. A Sm 97. 

(a) Oiritable Trusts Act, 1853 (16 A 17 Yict. c, 137), s. 17; BeDunean 

flW), 2 Ch. App. 356. , , , 

(A) of education Act, 1899 (62 A 63 Yict. e. 33), s. 2. and tho Orders 
in DouUdl SMide thereunder. « „ « . 

(4) Charitable Iriwts Act, 1853 (16 A 17 Yict. o. 137), s. Sfi See Be Doainy 
Chunk EalaU (1860), 6 Jw. (Y. I.) 290 

' (I) Bee Judgments and Ordere, 6th cd, 1397, fox xofts of order. 

J^^ctnedar » referenoe twas invariably diieeted {A.~C. v. AtVeu (&rl) (1820), 
I ^Ta W. 2W 1 Jfc Shrewabury School (164^, 1 Mac. A Q. $5]h Bee As 
MmHck eWiffof (}687). 2 My. A Or. m 
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518. The eoart has no power to appoint judicial trustees for any 
charity, whether exempted from or subject to the Charitable Trusts 
Acts (1), 

SOB-SEtJT. 6. — Aj>poinfmetit$ hi/ the CJtariii/ C<mmi$sionera. 

519. The Charity Comini.s8ioners have, subject to certain restrie- 
tions (m), jurisdiction similar to that possessed by judges the 
Chancery Division sitting at chambers, or by county courts (»i). to 
make orders appointing trustees of cliarities and vesting in them 
the charity estate (o). Under these powers they may appoint 
additional trustees (p). One calendar month’s public notice of the 
proposed order must bo given prescribing a reasonable time within 
which objections may l)e made(//). An appeal lies to the Chancery 
Division of the High Court against any order appointing new 
trustees (/•), but the court will not interfere except in cases of gross 
miscarriage (s). 

Appointments of new trustees by the Commissioners are generally 
less cosily than when effected umler a power in the instrument of 
foundation or by the court. In consequence the Commissioners 
often make appointments under their statutory powers, notwith¬ 
standing the existence of a imwer of appointment which might be 
exorcised (f)- 

When appointing trustees on the settlement of a scheme, the 
practice of tho Commissioners is to introduce a representative 
element, and to arrange that tho representative element shall con¬ 
stitute a majority of the trustees. In framing new schemes they 
Boinetinies increase the number of the trustees, and sometimes reduce 
it (*/). Provision is also frequently made for ex officio and co-optative 
trustees(«). 

Sect. 3 .—liemoval of Trustees. 

SoB-SBCrr. 1 .—the Court. 

520. In all cases requiring such a remedy tho court has juris- 
diclion to remove existing trustees and substitute new ones. This 
juri.sdietion is merely ancillary to tho principal duty of the court, 
which is the protection of trusts lb), and does not depend upon the 

(/) Judicial Tnjsteos Act, 1896 (59 & 60 Viet. c. 65), s. 6 (2); and see title 
TuUSTS AKl) '(CaVtlTKliB. 

(w) See Cburitablo Truata Act, 1860 (23 & 24 Viot. o. 136), 3—6, and 

p. 315, 

(v) As to the jurisdiction of the court, aee pp. 265 ef ecq., ante. 

(o) Ohantable Trusts Act, 1860 (23 &'24 Vict. & 136), s. 2; aud see note (m), 
sapra. ’^'he powers of the C’hantv Commissionors of appointing trustees of 
educational charities are now transforred to the Board of Education (Board of 
Xiduoatioih Act, 1399 (62 & 63 Vict. c. 33), a. 2, aud tho (hrders in Opuncii 
made thoreuoder}; aee title Bovcatio.v. 

(p) Si SumAam JHaHonal Schools (1873), L. E. 17 Eq., p. 246. 

g) Charitable Trusts Act. 1860 (23 & 24 Yict. a 136), s. 6. 

,r) Jbid., 8. 8} and see ^ 316, 

a) Jta Buanham Natimal Seho^t, attjrra. 

See Tudor, Law of Charities and Mortmain, 4th ed., p. 59S. 

(«) Bee Eacyolopiedift «f Poms, Vol, III., pp. 478, 479; Tudor, Law of 
Oharifius and Mortmain, & 973. 

(a) Bee Eucycloptedia M Poms, Vol. HL, pp. 478, 479. 

(5) Zldhrafedf t . Ba^a (1884), 8 App. Oos. 371, 386. Por fom uf decree 
fMaoving a trustee, see T« Brummond (iSlif), 3 Br. & Wat. 162. 



Past Vlt-^fRUOTEEs. 

fixistence in the instrument of foundation of an express power of 
removal (c). 

5S1. Thus, where trustees have wilfully committed breaches 
of trust, as by converting a dissenting chapel to the use of 
a sect contrary to the founder’s wishes (d), traii.srerring the 
property of one charity to another (c), misapplying increased 
revenues (/), or allowing Unitarians to participate in a charity 
founded for Protestant dissenters (<?), the court has removed 
them. Corporations who are trustees of charities may likewise 
bo removed for breaches of trust (/<). But charity trustees are 
not nocessarily removed whore they have innocently committed a 
breach of trust (/). 

Trustees who, having commit led breaches of trust, refuse to 
retire voluntarily, may be made to jmy the costs of proceedings 
necessary for the appointment of other trustoes (4). 

^Yhere inconvenienco as regards the receipt of dividends arose 
from the trustees being holders of annual oflices, the court ai>pointed 
others to hold the funds, but allowed the oflice-holdors to retain 
certain rights of nomiiiatinn (1). So, a trustee who was lessee of 
part of the charily estate in defiance of the provisions of the scheme 
was ordered to resign his oflico or give up his lease (jm). 

d22. A reason sufticient to prevent the appointment of a trustee 
is not necessarily a sullicient ground for removing an existing 
trustee (w). So, where no breach of trust lias boon committed, 
trustees, if otherwise unexceptionable, ai'o not removed merely on 
the ground of not possessing the required religious (<d or resi¬ 
dential (p) qualification, or on the ground of lempoiary absence 
from the United Kingdom iq), or betnuse th(>y were appointed 


(r) As to exercist) of express jKJwera of remorul, see A. K v. I'larmm (1K17), 
3 Mor. 3o3, ‘11-2--110. 

(d) A.-O. V. rmnou ( 183 o), 7 ISiiu. 'JflO, 309 ; A.-O. v. Amt ( 18 ( 1 /)), 13 
L. T. 236 ; see al«.> A.-O. v. Mnnro (iMs), 2 )Jo 0. & Hm. 122, wherea mitiistor 
of the Estublishod Clmich of Scotland seceded from that body to tho Free 
Chiiroh, and wufi removed from his charge; A.-O. v. Anderton (1888), 67 L. J, 
(ok.) 643 . 


os. 236. 
tfruinmunil 


V. A.-O, 


(*) NeiMome v. Flowers (1801), 30 licav. 401. 

(/) Ciivaitry CorjmrcUum v. A.-Q. (1720), T llro. Fail. Oi 
{g\ SJufTc V. jrifson ® ^ hiu- 366, U. L.; 

(1849), 2 U. L. Cue. 837, 861. 

(h) A.-O, V. CVamidoM (Earl) (1811), 17 Vee. 491, 499 ; eoe also A.-O, 
V. FouTuUing Hospital (OortTu(irs) (1793), 2 A 42, 46; A.-O. y. Jhxie (1805), 
13 Ves. 819; FiX park Kirkby Jlcvermuorlh Hosjntal (1808), 16 Yes. 308, 314; 
Ex parts Greenhome (1816), 1 31add. 92. 

(i) A.-Q. y. Starved Ottrjtoratim (1740), liaru. (cn.) 33; A.-U. v. Cuius 
CMege (1837), 2 Keen, 160. 



A.-O. V. Ctapham (1863), 10 Hare, 640, 613 (tnistefiB of a t^anel). 

V. Let {1800), 8 H. li. Caa. 496, 513; A.-O, v, Glt/Unt (1863), 
82'Jeav. 696, 601; A.-O. v. Umerkkimuipj ilS'lO). 5 1. 
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irrogularlj (r). Nor is bankruptcy necessarily («), though it Is 
usually (f), a ground for removal. 

523. Orders of a county court for the removal of charity trustees 
are not valid unless approved by the Charity Commissioners (u). 

Sirn-Sficr. 2 .—By the Charity Commiseumert. 

624. The removal of a trustee, when necessary, is as a rule 
effected by an order of the Charity Commissioners (a), of which 
one calendar month’s notice must be given to the trustee and also 
to tlio public (t). 

The Commissioners may not remove any trustee on the ground 
only of his leligious belief (c). 

Sect. 4.--Duties of Ordinary Tniatees, 

626. 'J’he primary duty of charily trustees is the protection of 
the trust property (d). Bnt they are not bound to lo(^ with more 
prudence to the affairs of the charity than to their own (f*). The 
destruction of charity property is a gross breach of trust (/). 

526. It is irni>ropor conduct on the part of an executor not to 
inform <'hai‘itablo bcnoflctarios of the existence of a bequost in their 
favour (. 7 ). 

Even if the proper benetlciuries aro not ascertaioablo or the 
particular charitable object has failed, it is improper for the trustees 
to retain cliuritabln funds in their bauds (h). Similarly the owner 
of land subject to a cbarituble rent-charge must pay or account for 

(r) A,-0. V. Cuming (181.1), 2 Y. A: 0. t'h. Cas. 139, 150, 101 ; A.-O. v. 
Ihui./urs f 18G4), 3.3 Ueav. G21. 

(s) JrchMd V. Vhdrxtahh IkgutsU Commmioners Jorlnluml (ISIP), 2 H, L. Cus. 

440. 

(^) Hahihrigijf V. Bhiir (1839), 1 Beav. 495; Be Boihe (1842), 1 Cou. & Law. 
308; Ik IhiIU>‘ {lb~o), 1 I’ll. I), 4.1. 

(m) CiuMtnble Tiustfl Act. l^.‘).l (IG & 17 Wt. c. 137), a. 30. 

(fi) C'h'ii liable Tiusts Act, hSCO (23 & 24 Vict. c. 130), a. 2. Aa to tho juria- 
dictiou of tbo Oommiaaiouois, se« failber, p. 314, post. As to Ihe removal br 
the (.'ouira]m.{oneis iu cortoiu cases of adminiatoiiiig triisteoa upon whom is 
cast the duty of aellin;* land devised to charity, see Mortmain and OharitaUe 
Uses Act, lN9l (54 & 55 Vict. c. 73), s. 6 ; and p. 130, ante. 

(5) I'huiitiiblo Trusts Act, 1860 (23 & 24 Viot. c. 130), s. 0. 

m Ibid., a. 4. 

(a) Duk<* un Charitable Uses, 116. Bee also title TttusTS and Trustkes, 
ana as to the duty of charity troatees 411 deMing with the trust property, ace 
p. 216, ante. 

(s) A.,e&. V. IHxie (1805), 13 Vos. .Vil; Ixaroxfd v. Whttetey (1887), 12 
App. Cas. 727, 788. See also A.~a. v. Kerr (1840), R L. J. (oil.) IW; and title 
Tauere akd TRUanesa. 

(/) Oreetthouee (1815), 1 Madd. 92, 108, where tiie teuateee of r 

ehapcl uttued it down. 

{g) .i.JiO. V. Alford (1855), 4 l>e G. M. * G. 643, 852. Compare tiie rale in 
ihe CM9 ot non-charitable legooiea that an executor ie under no oMisataon to 
give notice of a Iwatsy to the'legatee Ule Lewie, [1904J 2 Oh. 056, U. k.} Bt 
MtKf,ay, [IdOt^ 1 do. 25; and eoa title iilXEOUTOBS Ain> AnicnrisiBATORe). 

{h) AyH V, Jkdd (1741), 2 Atk. 238; Jitcarporakd Soeidg t. lVf« (i 8 M), 1 
<& lAit. 498, 500 (troi^ to pay selaiy of athoolmastevi nvl nainbiin 
nols and schools diewotinaed); .4.-A v> OambrUgs CnweraMM (1836), 3 
. (CH.) 857. 



♦ 

t1i6 diargo, Qfven ^ there happoae to be no person of body 
answering the description of the oherify (t). 

527. Ob^rvanoe of the trust, whether oontained in a deed, will, 
or scheme, is also incumbent upon the trustees (k). 

If for any reason the purpose of the trust cannot he efficiently 
aeoomplished without departing from the terms of the trust, it is 
the duty of the toustees to ap^y to the court <0 or to the Charity 
Commissioners (m) for directions or a scheme. A cp-pus applica¬ 
tion of a charitable trust, however desirable, must not be made 
by trustees on their own authority (/i), even where they are fortified 
by the consent and direction of the original subscribers or their 
representatives (o). 

It is therefore a breach of tiust for trimteos to divert a ohariitible 
fund given for one object to another not oonteiuplated by the 
donor (p), or for a trustee of more than one charily to mix the funds 
and apply them indiscriminately for the charities (q). So too it is 
a breach of trust for trustees to vary the specific mode of application 
directed by the founder (r). If capital has been applied tor income 
purposes, it should if possible be leplaced out of future income («}. 

It is a breach of trust to extend the boiiofiis of a charity intended 

(t) Aijlet T. Jiodd (1741), 2 Atk 238 ; Jnctrjxnafed fiuirfy v. Pric^ (1814), 1 
Jo. & Lat. 498, 600; A.-O, v. LMm (1796), 3 Aoat. 820, A-0 v We$t 
(1868), 27 L. J. (cn ) 789. It ia conceived that the owner of laud Huliiect to a 
rent-charge, chuitnblo or otherwim), is not a tnietee for the owner of the imt- 
charge ; aee title HasT-ciiARass and Annuities 

(k) Sw Duke on Chontahle Uhc>b, 116; AudttwB t. M'Qvffog (1866), 11 
App. Oas. 31S, 329. 

(l) B» Man<dmter School Cast (1807), 2 C’h. App 497 ; Atidrewt v. M'Qufog^ 
tupm, 

(m) See p. 182, ante, 

(n) A.-O. V. Cooptrs* Co. (1812), 19 Ves. 187; A.-O v Vtimn (1826), 1 Uuhs. 
226, 237; A.-O. T. Bu»hl>y (1837), 24 Beav. 299; Jlo d v. IP pit til (1862), 
3 Gift. 647 ; £( Campdtn Cluintue (1881), 18 ('h. D. 310, '8 »8, 82'», (’. A.; and 
see p. 191, ante, 

(p) A.-G. V. Kell (1840). 9 L. J. (OB ) 389, wh<ire a fund was raihod by »uh- 
Mnptions of the borough inhabitants to establish a peethouait, which, when it 
o eMflrf to be used for that purpose, was, in contravention of the trust, sold by 
the direction of a general meeting of the inhabitant^ and the money appUed to 
other purposes ; see also Man ▼. BoUti (1082), 1 Tc^. 43. 

(jj) A,’Q. T. Brandreth (1842), 1 Y. & C. Oh. Cas. 200. whore a gift for the 
poor Cf <me parish was wrongfully applied m aid of the poor of another parish; 
A St. John the Evangeluif J/Amgre'» Chanty (1888), 4 T. L. It. 763, where 
funds given for tho repair of one church were applied for another. Bee also 
Duke on Charitable Dses, 110; ^»tvbicom’« Taw (1629), Duke on Charitable 
VseaiM; A.-O. w. Vtvtant mpra ; A.-O.r. Ooldsmmu' Co. (1833), Coop. Pr.Ctaa. 
202,309; A Church JSetate Charity^ Wandsworth (1871), 6 Ob. App. 206. 

(j) A.-0. V. Newbwy (krporatton (1638), Coop Pr. Oas. 72, 77; Aitdrem v- 
M*Oufog, eupra. The rule w diflwent woere one fond is g^ven for several 
dtaaigm (A.-0, v. Geary (laiTV 3 Her. 313). 

ip\ Sa, « rift for the b«i«fit <4 decayed Wiseholders cannot be applied u» 
Ifte noer ef the parish genecally (jBtewte KouAetr (1819), 1 Jac & W. lOk Kor 
4(m a Amd to pirovide a pceacAsr m apdUsd in aid of the poor (Di^ on 
ChsiftaUe Dsml ]16X<b' proper^ deriiM to ducharge a tax be diverted (o 
^ iMe ol eoA poor persons ▼, BeudAy, eupra), or a geaw school, 

iMtodMlIor duM teaching, be «Md% aatmchon in EngUik wrifing, and 
iw4iaSapadMiwvflaiMbee|jfllsdlar enlarging tlMUBhool chapel foe 
•SlwieS* the toS^G. V. (1823), alfeWCkdOl). 

i4ftdr«iM t. eupnt, at p. m 
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exclusively for members of one religiod or sect to persons holding 
difTerent religious beliefs (t). This rule applies equally in the case 
of charities not established for purely religious purposes, if an 
intention to that effect is expressed («), but not otherwise (a). 

Chapels established for particular forms of worship or doctrinal 
teaching must not be converted by the trastees to other forms (6), 
even with the consent of the congregation (c). Congregations of 
the same sect may, however, differ upon non-fundamental (d) 
doctrines and yet remain proper objects of the same charity («). 

Though it is a breach of trust to alter or depart from the 
trnsls of the foundation, it is competent for a congregation, or 
the majority if power is given to it, in matters not involving a 
contravention of the trusts, to mal{6 new regulations or alter those 
in existeuce (/). 

A charitable trust will, however, be construed liberally and an 
expenditure will be allowed though not within a narrow reading 
of the words declaring the trust In). So where a charity was 
established for the benefit of a guild and its poor brethren, the 
trustees committed no breach of trust by subscribing out of the 
trust funds towards the erection of a school in return for a right 
to have a number of boys educated there gratuitously (h). 

Where a trustee of charity property inadvertently pays more 
than the income of tlio property to the charity he Ixas no claim 
against the charity for reimbursement (t). 

(/) Shim V. 1) n. & Fin. tiof}, II. L. ; and A.-G. v. Cahrrt (1857), 

26 Ti. J. (oir.) 6S2 (charity ro.'itricU'd In mcinhcrs of Fliurchof Kngland); see also 
HaJter y. Aw (l.SCo\ 8 if. Ij. Our. 405 fnon-tdigibilily of diRsentoi's as tnistoos 
ol OhurcJi of England charity); .I.-<V. v. Murdoch (1850), 19 L. J. (CH.) 3; 
A.-O. V. Andcnoii (1888), 67 L. J. (cif.) 643, 660 (charities conlinea to 
Protestant dissciitcrR and (’rcs'iyleriaiis): Shore y. Wilson, supra; Drummond 
▼. A.^G. (1849), 2 11. L. Cas. 837 (Unitarians exoludod). 

'tt) A.~G. V. CuUrrt, supra, at p. OSG. 

'«) J hid.: He IloHs' Hoirih/, [1809] 1 Fh. 21. 

(6) Criiitfthdlie y, AiKman (1812), 1 Dow, 1; A.-G. v. Pearson (1817), 3 Mer. 
,353. 400, 418, 419: I'ol»t/ y. Woniutr (1820), 2 Jac. & W.245, 247; Dilly. Tfafson 
(1836), 2 Jo. Ex. Ir. 48; MilUgan y. Milrhill (1837), 7 li. J. (OH.) 37; A.-G. 
V. Munro (1848), 2 J)e G. & Sin. 122; A.-O. v. Wilson (1848), 16 Sim. 210; Free 
Church of Se,otland {General Assemhhi) v. Orcrioun {Lord), [1904] A. 0. 516, 613 
et esq. But see Westwood v. ilArAVc (1809), 21 L. T. 166. 

(c) Broom v. Summers (1840), 10 L. J. (OH.) 71; A.~G. v. IFelsA (1844), 4 
Hare, 672; A.-G. v, Murdoch, supra: A.-G, v. Jtocheeter Corporation (1854), 5 
Do G. M. & G. 797; Ward y, Wpwell (1862). 2 Giff, 547; A.-G. v. Awt 
(1865X 13 L. T. 235; and see A.-G. v. Andcrmi, eiupra. As to the effect of 
acquieswnce in a change of dewtrino, see Caimerose v. Lorimer (1860), 3 
Macq. 8l7. 

(tf) It ia for the ounrt, not for the tmsteea, to decide whatdootrinea are fanda- 
stoatal and must be held by congregations to entitle them to pnrKoipate in a 
ehority {Newsome x. Flowers (1861), 10 W. B. 26). ^ 

{$) 4*n0. V, Oottld (18^), 30 L. J. (cH.) 77; A^0, v, Etheridge (1868), 32 
li. 4. (on.) 161, oases rating to the doctrines of strict or free comxhunlon, oo^ 
bring adjniriiiblo ritnong the sect of Particular Baptists. 

{/) Itiiiigtm X. Mitmdi (1837), 7 L. J. (cn.) 37 ; A.-G. v. Murdoch, evpns^ 
A.-0. V. Oould, supra; A.-G. v. Anderson, mpm, at p. 649. 

(ji) A.-Q. V. Sfam/ewf Cterporatim (1747), 2 Swan. 591; Wilkhem ?, Ekdin 
(1833), 2 Tyr. 544, -670; A.^. v« Fmjsier (1792). 1 Anst. 116, 129. ' 

(M Andneon y. Ghs^oe^ (Wrights) (166<0> 18 *»• T. 805. 

A,-G. y. CHhhe I De Q. & 6m. 146, tea 





fAia Vli^TfttTiTBSB. 


6 ^. TrastedB of oharilies not exempted from the operation of &e 
Charitable Trusts Acte (.?) are required to keep full and true acoounts 
o! all money received and paid on.account of the charity (&) and to 
furnish annual accounts to the Charity Commissioners of (1) the 
gross income arising, or which ought to have arisen, from the 
endowments, (2) all balanc<is in hand at the commencement of the 
year and ail moneys received during the year on account of 
the charity, (8) all payments for the year, and (4) all moneys owing 
to or from the charity; such accounts to be certified by one or more 
of the trustees, and audited by the auditor (if any) of the charity (t). 

A copy of the annual accounts of non-eccJesiasticul rnral parochial 
charities must also be delivered to the chairman of the parish 
meeting (»;), and of non-ecclesiastical parochial charities in the county 
of London to the borough council of the pariah concerned (n). In 
the case of ecclesiastical parochial charities a copy must be delivered 
to the churchwardens to be presented to the vestry (o). 

The fact that a fund for the time being devoted to charitable 
purposes may subsequently be diverted to non-charitablo objects (p), 
or that the trustees have a discretionary power to apply the corpus 
as income, does not render them less liable to account {q). 

529. Charity trustees must also return written answers to any 
questions or inquiries addressed to them by the direction of the 
Charity Commissioners (/■). 

Trustees refusing to account to the Charity Commissioners or to 
reply to their inquiries are guilty of conkunpt t)f court (»). 

Sect. 5. —Powcru of Ordinartf Trmtees. 

530. The question as to who are entitled to oxorcii.o a power 
given to trustees of prescribing the mode of applying a cliarilablo 
gift is one of construction (t). Where a power is oxorcisable at the 
discretion of a particular person, another cannot exercise it (u). 


(f) Ab to \rhiit charities are exempt, boo p. aoi, print. 

{k) Charitable Tmats Act, 18o8 (16 & 17 Viot. c. 187), s. 61. 

{/) Ibid.,B. 10; Charituhle Trusts Amendment Act, 185.5(18 & W Vict. c. 124), 

. 44, 45; see Ogtlviev. LitUeboy (1807), 13 T. L. It. 309. The f^barity Coin. 
miBsionets supplv epeciol forms foe rendering Htatemenls of accounts; see 
EncTclopaodia of l^oims, Vol. 1., “ Accounts,” pp. 126—151. Independently of 
the tlharitable Trusts Acts, charity tnistees must act'ount to any pra-son entitled 
to demand an account (A.-(?. v. Gihbn (1S17), 1 lie G, & Sm. 156). 

(m) Charitable Trusts Amendment Act, 1855 (18 & 10 V'ict. c. 124), s. 44; 
Local Government Act, 1894 (56 & 57 Xict. c. 73), h. 14 (6). 

(n) liondon Government Act, 1899 (62 & 63 Viet. c. 14), b. 31 (2). 

\<a) Charitable TiUBts Amendment Act, 1855 (18 & 19 Viet. c. 124), a. 44. 

(p) Be Tamworth Bchoul (Sir Bohert Peel’e), JSic parte Charity Cimwinnionne 
(1668). 3 Oh. App. 643. 

(g) Re ORchrUt Bdticational Truet, [16051 1 Ch. 3^>7. 

(rj Charitable Trusts Act, 1853 (16 & 77 Viet. c. 137), s. 10. 

(•) lbid., $. 14; Be Oikhriet Bducatiotnd Trutt^ enpra; eee also Be Ht. John 
8ti^ WeRtmn Mahodiet ChavR, Gheeter, [1893] 2 On. 618; Be Hi. Bride'e, 
SbnR, [18773 W. N. 149,0. A. For contempt of ooixrt, see title Oomnnirr 

rim Atxachicbmt. . __ «... 

267, 268, 0. A .; and see the 



___ 4 -™-- (1902), 85 LT.64g. As to the 

I tmstees fsilcridfy, see TruBtes A 4 I 1 ,1693 (56 & 57 Tbsi, c. 53), as. 17— 
and Tainmi Aim Tbustses. 
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A power given to eieentore ig axerdgftMe by eontinnisg (a) o|. 
surviving executors (b)f but not by one who renounoes (c)i or by 
persons subsequently appointed trustees (d). 

Powers given to trustees,- even to a testator’s “ said trustees’* 
who were named earlier in the will, are jmmd facie reg^ded as 
annexed to the office and therefore exercisable by the trustees for 
the time being (e). 

Where a power of selection is given to a trustee with general or 
some objects pointed out, and tbe trustee fails to execute the trust, 
the power of disposition is exercised by the court (/). 

531. Trustees invested with discretionary powers must exercise 
them hoiioBlly and with a fair consideration of the subject (, 9 ). 
They need not give reasons for their actions (7(). Where they state 
reasons which do not justify their conclusions (i), or where they 
have acted corruptly or improperly (t), the court interferes. But 
the court is generally reluctant to interfere with tbe discretion of 
trustees by means of schemes ( 2 ), though in order to retain some 
control over the trustees it may refuse to dismiss an action seeking 
the interference of the court (w), or may refuse to order payment 
out of a fund in court to trustees without an affidavit by them 
stating how they propose to apply the money («). 

The discretion may apply only to part of the charitable gift ( 0 ), 
or be otherwise fettered by directions (p) or implications (q) in the 
instrument. 


(rt) ('rawftird v. Fonhau', [1891] 2 Ch. 261, 0. A. 

(1) V. Ohgg (1738), Amb. 584. 

(c) A.‘0. V. l>'letcher (1835), 5 L. J. (cu.) 75. 

(rf) JHhhnrd v. Lnmb (1756), Atiib. .309. 

(«•) Ih Smith, [1904] I Cb. 139 ; see ICx parte Blackburm (1820)), 1 Jac, & W. 
297, where the soleotiou of objects was left with the persons nominated by the 
tecitator as truAleea, thouprh new trustees were appointed : seo also Trustee Act, 
1893 (.56 & 57 Viet. c. 53), ss. 10 (3), 22, 37 ; Conveyancing Act, 1882 (45 & 46 
Viet. c. .79), 8. 6. 

(/) V. Thackmll (1792), 1 Vos. 464, 475; (1803)7 Ves. 36, 86; 

SCO also p. 169, auU, 

(g) lie irf7&e8’(/ie7ot’ed} CAortty (1851),20 L,3'.(cn.) 588,597; and seep. 166, onfs. 
(/«) /bid, 

(t) Ibid. See, howeyer, A.-O. ▼. MoaU^ (1848), 17 L. J. (oa.) 446, where it 
was said that a discretionary consent might be withheld tor an insufficient 
reason or none. 

(A-) A.'( 3 . V. Olegs, tapra; A.~0. t. ffarrme Behind (Oavemon) (1764), % 
Vca. Sen. 651; y. Oalg/ (1809), 16 Ves. 206, 212; JEhe parte Berh- 

hampetead Free School (1813), 2 Vee. ft«B. 184, 188; Jle Bedford. Charity (18^, 
6 San^ 678; A.«&. v. Bmrherett (1658), 25 Beay. 116; see lUso A,-0, r, 
Sherhoriu Oiammar School (1854), 18 Beay. 256 (discretion of visitor). 

(1) Fowereeowi y. Powerecourt (1824), 1 Mol. 616 (trust of a tenmorary 
nature); A.-<?. v. Oaakell (1831), 8 L. J. (o. s.) (CH.) 188; .As Zea (1887), 34 
Oh. D. 528, where no permanent charity was intend^ In Be Hurley (1900). 
17 T. Xi. £. 115, though the trustees were given, a dkeniammty power, a foiteine 
was wdexed by the emxrt. 

A,^. r* Hemeeo Seheid (Oovernere), eupfa, 
a) BTuffcmT.23^ R. Ir.olA. r’ „ .. ... 

\o) B^aHe£!^!^iilKl),U Bear. 115, - ^ 

p) AVm^himV.w^(1599}, l5T.lA|L453,wlicae,i^tergMbfld6t^^ 

^ nnlimirnd mserstaon lb dislRbale a fund 
. eonwessed a de^ asthdn nambd hurtSllNdoBs sbwBd bwim 
tHttmare Be TiamW&MM, IMS), aoidpb «a56;i™ 



A d&Borottonarj |K>wer of seleetion is aomoUmes exercisftbte by 
will(r) 

m. In the absence of fraud, iffilful concealraent or mis«)pre- 
sentation, trustees of charities may obtain immunity from liability by 
applying to the Charity Oomiuisbionors for a(l\ ico or ducction i i‘s|>oet- 
ing the charity or its adminislration and acting upon such adMcc (•>). 

533. Trustees of charities exempted from the operation of the 
Charitable Trusts Acts (f) may apply to the (’ominissioiiers to have 
the benefits of those Ack extended to them (a) 

534. Trustees or other persons having tlio custody of any deeds 
or muniments ot or relating to cli.u ities may deposit the saino for 
security in a repository plo^i(led by the Charily Cuminissioiutrhtf*). 

535. On obtaining an order of the Conimissionors trustoos may 
transfer any stock or pay any money to the ollicial trustenH of 
charitable funds in ti list for an^ chanty tr). 

536. Payment into coiiit of chanty funds may bo made by 
trustees without the consent of the Chanty Commi'isu>nor» (d). As a 
rule, however, the proper course is to apply cither to the court or to the 
Commissioners for a scheme and not to jiuy tbo money into court(c). 

587. Apart from the powers exercisable by a majority of trustees 
under the Charitable Trusts Acts, in trusts of a public or charitable 
nature a majority of the tiusieeb acting within the limits of iho 
instrument of foundation (/) may as a rule bind the minority (r;). 
This rule, however, does not apply in tho ease (*( special powers (h). 


(^opht'/erv. fVWinwr (1877), 111 it. l'i<i. 

Oliantable Tiiiats Act, 1803 (16 17 \ ict. e 1 >7), s 16, hoq alto 

р. 810, poH. 

(t) At to what ohatities aio exempt, nee p 301, pi sf 

(a) Chaiitablo Truats Act, 1869 (82 & 83 Vict. c 110), t. 14. At to excuipUid 

charities, see p SO*!, jifut. 

(b) Cbiuilaulo TiumN Act, IboS (16 &, 17 t ict. c. 13 1 ;, a. £3. As to the 
custody of deeds etc. Udonipnir to pauxliul diaiitios » liOC'l Govejiixiufit 
Act, 1894 (56 & 57 Vict. (. 7>1. bb. 17 {«), 3*. (1). 38(1) 40, /.cw* v /VW;, 
[1808] 1 Q. Jl- 164. Ab to the ii,{ht ot tho Clianty OoimiKhMotiors to idiiu 
mcuuieuts lolulingto chanties, seo Chaiitablo Trusts Act, 1860 (23 & 24 Vict. 

с. 186), a. 10 

(c) Chaiitablo Tiust«* \niriiilni<Mit Act, 1855 (IB ^ 19 Vkl r 134), a 22. 

(d) Trustee Act, 1803 t5(} A o7 Yiot c. 53), s. 4*2; Hi hi. iJilu* mvl Si, (Ja/nje't, 
SUitmbnry (1858) 27 L. J. (cn) 560 ^docidod uudor a similur clause in 
10 4b il Yict. c. 96). As to uiTestment ot n oncys paid into court, ace p. 211, 
ante. 

(s) See He Poplar and Itlackviall Fr» Si haul (1878), 8 Ch. D 615, 546 

(/) Ward V. mpa<a (1862), 3 Gill. 6l7. 

% Doe V. Qudmn (1822), I Dow. & lly. (K.B.) 259 (oonvB 3 anrc by majority); 
hut ace Ac Ebeaorthand I'idy'e Contract {1889;, 42 Ch. D. 23, C. A., whore it Was 
held that without statutory authority a mujoiity of trustees could not [iobn tho 
leg^ estate it vested m all; A.-O. v. ShtMiman (1830), 2 Buav 104 (loasol, 
2he Y. Aoe(n92), 1 Anst. 86 (action of ejoclinont); WtihiieU v, Oartham (1795), 
« Item Bop 888: Wdk>nton, v. Matin (1882), 2 Tyr. 544; Be Uatlmonh h'ne 
EAivA (1851), 16 jar. 013 (appointoietitof ■ohooImaBteis}; A.-O v. ScoU (1750), 
I Veil 413,410; A.-O. v. CanUng (1843), 2 Y. & C. Ch Oas 139 (elooUon ot 
mmiater of Estnbltefaod Church by aatoweim trastees); JJmti v. tfenitine (1814), 
I V««. ft B. Wl, 160; Ferry v. (I860), 4 J»o d. A t. 853; A.^O. v. 

0806). 80 Zi. JT. (cm) 130 (appioihtBwat and diboiiseat d minister o/ 

^^reipidienal Ohurchf £1806] W. l$l. 106. 


8bot. k 
Bowen of 

Tmihm. 

Adriw o£ 

Cetattdih 

Hionoa. 

Bmnptad 

cbaritles. 


of 

deads. 


Tisiihfct to 

oflieiiil 

Uuhtces. 

!*nynicnt 
Into lonit. 


ro»vf»rs of 
III ijonty «if 
itusUCH, 



276 


CfiAiitim 


Scot. R. 
Powers of 
Ordinary 
Tmstees. 

Kiilc etc. of 
property. 

r«Kal 

proceedings. 

Quorum, of 
IruBtcca. 


Presumption 
against 
iircucli of 
trust. 

Mtsnppiica* 
lion of trust 
money. 


M i«tRlce 
hottest ly 
made. 


Where trustees or administrators of a charily hare power to 
determine on any sale, exchange, partition, mortgage, lease or 
other disposition of the charity property, a majority of them who 
are present at a meeting of their body duly constituted and vote on 
the question can carry out any of the above transactions as effectively 
as if all joined, including the otlicial trustee of charity lands (t). 

A majority may also, with the consent of the Charity Com* 
missloncrs, institute and maintain legal proceedings (/c). 

Schemes settled by the court (Z) or Charity Commissioners (?») 
may contain a provision that a certain number of trustees shall 
constitute a quorum. 

The powers conferred by the Agricultural Holdings Act, 1908 (n), 
on landlords in respect of charging lands with the amount paid or 
expended as compensation for improvements (o), are not exercisable 
by tnistofs for charitable purposes except with the approval in 
writing of the Charity CoininissionerB or of the Board of Education, 
as the case may require (p). 

Si.CT. 6 .—LiahilUks of Oniinary Trustees, 

638. It is presumed, in the absence of evidence to the contrary, 
that trustco.s liavo faithfully discharged their duly iq). 

Charity trustee,s, whether a corporate body or individuals, using 
trust mouoya for their own purposes (r), or for purposes not in 
accordance with the trusts (a), occasioning the destruction of the 
trust property (A), improperly alienating it(c), or negligently allow¬ 
ing others to misappropriate it(d), are strictly liable to make good 
any deficiency or loss. 

Though the court is severe with trustees who w'ilfnlly, corruptly, 
or negligently misapply the trust property, it acts leniently where 

(»■) C'hnriUiblo Tmsts Act, 1809 (32 & 33 Viet. c. 110), 8. 12. As to dealings 
by iruHteCH with the charity pslule, see further p. 210, ante. 

(/.•) I hill., 8. 13. See also Oharitahle Trusts Act, 1863 (1C & 17 Viet, c, 137) 

I. 17 ; and p. 320, 

(l) Be Ihverky ChariiifA (1830), 9 L. J. (rn.) 91. 

(m) Por tin example, see J'hicydoprodia of Forms, Vol. HI., p. 480. 

(m) 8 Edw. 7, c. 28. 

! e) Ihiih, e. lt>. 
p) lhid.y a. 41. 

(p A.-a. V. Stamford (JSarl) (1839), 1 Ph. 737, 747. As to the Uabilities of 
truHtces generally, see Ti’ustoo Act, 1893 (DC & 67 Viet. c. 53), sa. 17—24; and 
title Trusts and I'kustbes. 

(»•) Kennintjton lJuotingo Case (1612)_, Puk« on Clmritable Uses, 71 (retainer by 
traste«„Dl inei'case of rent on reletfing of charity lands); A. G. v. Bedford 
CatjHyreAioH (1754), 2 Ves. Sen. 504 (retainer by schoolmaster of charity school 
of u^ot's salary); A.-W. v. Bo/toji (1700), 3 Anst. 820 (retainer ^ vicar of 
fibarity annuity payable to preacher); A.-(f. v. Dixie (1805). 13 Yes. 619; see 
also A.-O. V. Pretyman * Boav. 462. 

(a) Ai‘(y. r. Brenoerf Co. (1816), 1 Mer. 495; A.-G. v. Cambridge Corporatioa 
(1830), 6L. J. (0H.)367. 

{h) Kx parie Oreenhowe (1815), 1 Madd. 02, 109 (chapel pulled down by 
truhtoes). 

(c) A.-G. V. Kitsi Setford Coruuatim (1838), 3 My. & Cr. 484 ; A,-0. 
H^isheach tWporatim (1842), 11 L. J, (oh.) 412 (innocent but impfoipat 
of charity lands in xedein|rtioiii'of laud tax on other lands boionginw to‘-the 
trastees); jind see A.-G. v, Ntmtrk Corporation (1842), 11 L. J. (ml2^ 

A,-Q. T. Lrictder Gmrporation (1844), t Beav. 176. 
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the administration of the funds has been hon^t but mistaken («), 
as, for example, where a wrong construction has been put on an Idal^QStiesof 
ambiguous instrument of trust (/). OrdkURf 

Where a corporation is trustee the court tends to leniency more Tr ustes s. 
than in the case of individual trustees (ff). Aooonata 

The general rule is that in the absenco of special oircuinHlanccH(/0 B^Mt 
accounts are to be taken against the trustees from the date at 
which the misapplication commenced (i). Each case is, however, ‘’‘‘***®** 
decided on its merits at tlio discretion of the court, and therefore 
the dates to which accounts against charity trustees aro carried 
back differ widely (A). The court may docline to direct an account 
where the litigation would be expensive and Iho benefit to the 
charity problematical or trifling (1). 

As a rule, whore the misapplication has been innocent, accounts 
aro directed from the comraanceraont of the action (in) ; but they 
may also be ordered from the date at which notice was given to the 
trustees questioning the propriety of the application («), from the 
date of the decree declaring the ai)plication improper (o), or from 
the date of the last appointinent of a new trustee (p). An account 


(r) V. KxeUr Corji-rution 2 lUisa. 45, />«• Lord 1‘iLUON, at p. 54: 

** to act ou auy uiber priiiciplefl would bo to detor all prudent imrsoiin from 
becoming trustees of charities”; ji.-O.r. ('/irioti/nm/i (lhanand (\ninm) (lM2(i), 
2 Russ. ;}al ; J.-O. V. Frcti/maii, sujira, at ]». 401 ; Audrnvs v. M'i{ulh«i ^188(1), 
11 App. Cas. 31,'J, 324. ?oo also A.-G. v. Itov'yn (171)8), 3 Yes. 714, 721). 

(/) A.-O. V. If^ax Chamlhra' Co. (187,‘1), L. Jl. (> It. L. 1, where there was • 
question whothor on the construction of an instrumont the surplus income 
belougod to the chanty or to the donci's. 

(jg) A.-G. V. Iktliti College, (hfurd (1744), 9 Mod. llcp. 4()7, 409, 410; A.-O, 
r, Eaai Itetfirrd CorporatioH (1833), 2 My. & K. 35, .37, 38; A.~<l. v, Newliury 
Oot’fKirfition (1834), 3 My. & It. 017, 061; A.-G, v. Cnioa Ciillegc (1837), 2 Keen, 
160, 109; Edinburgh Corpi-nUion v. Lord Advoade (1»79), 4 Ajip. I'us, 82,3. 

(A) £. 17 ., innocent misapplication, see infra. 

( l ) A.-G. y. Caahel Corporation (1842), 8 Dr. & War, vfil; A.-G. v. Darcy 
(1864), 19 Bouv. 621, 527, whoro accounts wore onloj,’) from the dates 
when improper leases wore gi'anted. Seo also A.-G. v, E>wbur>/ Corporation 
BHprtt, at p. 063, whore llie quostion of directing an account from tho date of 
the fomidatioii of the charity was discussed. The application of the Statutes of 
Limitation in the case of proceedings against trustoc.-* is stated at p. 201, ante, 

(k) A.-O. V. 'Damp (1864). 19 Beav. 521, 527. In,.it.-O', r. Prcti/man (1841), 
4 Bwv. 462, 407, tlie qne.'lion was refened by the court to tho consideration of 
the Attorney-General. See also on tho power of tho Attorney-Qoneral to 
sanction compromises in such cases A.-C. v. Exeter Corporation (1822), 
Jao. 443 , 448; A.-G. v. Exeter Corporation. (1820), 2 Hush, 362; A.-G. v. Carlult 
Corporation (1831), 4 Sim, 276, 279; A.-O. v. firetiinghaia (1840), .3 Beav.Oi. 

(0 A.-O. V. Dixie (1806), 13 Ves. 519 f A.-G. v. Cuthim (1830), t> L, J. (on) 
220; A.-Q. V. Shearman (1839), 2 Bear. 11)4. 

(m) A.-G. r. JoUiffe (1822), 1 L. J. (o. s.) (cH.) 43; A.-G. v. Winche-ter 

Corporation 3 1j. J. (o. s.) (CH.) 64; A.-O. v. Stntiorotri' Co. (1831)f 

9 L. 3, ( 0 . 8 .) (CU.) 229; A.-Q, t. Catos Cdlege, aupra, at p. 106; A.-G. 
y.ifarper (1838), 8 L 3. (CH.) 12; A.-G, v. Drapers* Co. (1841), 4 Bear. 61 ; 
^847), 10 Bmv. 668; A.-O. v. Chriti't Hospital (1841), 4 Bear. 73; A,-C/. v. 
/Toff {1863), 16 Bear, 388. 393; A.-Q. y.Daeetj, supra ; A.-O. v. Wax Chandlers 
Co, (1873), Li B. 6 H. L. 15. Seo also Aberdeen Vniversitg v. /m«S (1868), 
L. B« 1 Sc. & Biv. 289; Lord Advocate v. Drysdale (1874), L. It. 2 Sc. & Biv. 8flK. 

In) A.-G. V. ^M!i(k-np<>n-Twee4 Corporatiim (1829), Taml. $39; A.-O. 
▼, ihrt Jieiford Corporation, supra, at p. 37 j A.-G. v. Oemhridfpt Corporation 

(1886), 6 L. J. (CH.) 367.** w 

A,-Q. t. Papers* Ca., supra, at pp. 389,390; A.-O (1649), 12 

86.'' 

A.-G, V. Hewhtrff Oorporatum, saprB* 
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OeLkumm* 


Scot 6 ig not, it ieems, directed against inn<>oent koste^e whfflre tlMt^t 
Liabilities of co-trustees are entirely responsible for the breach of trust ( 9 ). 

Ordinaiy Parish oQu'ials are not liable for breaches of trust com'- 

irmees. predecessors in office (r). But municii»al corpora- 

Luiuiiiv tious created under the Municipal Corporations Act, 1836 («), are 
nLj’inum' ni in respect of the debts incurred and breaehea of tenet oom- 

iiuBiwB." mitted by the old corporations which they succeeded, for the^v 
are but a continuance of the old corporations (f). A parish council 
to which is transferred all non-ocdesiastical property previously 
vested in the overseers or in the overseers and churchwardens of a 


ruiul parish takes subject to the existing liabilities affecting the 
property {a). 


Onoof (Iifiiitv 

fuii'l for 

piunto 

tittihng 


540. Wiiere a charity trustee uses the trust funds for trading 
purpose'! lu' is accountable to tlio charity for any profit made, or 
for intero't at the rate of 5 per cent, if the latter is the larger 
amount ( 6 ). But in grneral a defaulting truslce is charged with 
interest at 4 per cent. (<;). Whether the interest is simple or 
compound is in tho discretion of the court (d). 


of 

trust cu s 
atfcnt. 


541. Where a trusU 0 administers a charity by means of a mere 
agoiit, the latter is as a rule accountable in case of default only to 
Ins principal and not to tho charity, as the ordinary law of agency is 
applicable to charity cases (0. But if the agent, knowing that a 
broach of trust is being committed, interferes and assists in the 
broueh, or if a stranger intermeddles Mith tho affairs and adminis¬ 
tration of a eliaiity, each makes himself a guasi-trustce and as 
such per 8 (»iially answerable (/). 

( 7 ) J.-f/ V. Ji n»llt (Ihlii), 1 L J. ( 0 . 8 ) («u ) -IJ; A.-O. V. Ifulluitd ^1837), 
2 1 . 0. (iix.) US.}, ishofo co-txustcoa of a clmuty under a will were direotra 

to act aunu.i.lly in rotation. 

( 7 ) A’x fiaite 1 till /ler (1819), 1 Jac. ci W. 70 ; and boo Jialttljf y. Cooke (1G92), 2 
Voni 2G2; Gretiijidd y, RtynuU (1780), 2 P. Wms. Wl, n.; 1 tench y.Z>«tr(1800), 
5 "V'oB 517 . 


(«) 5 & b Will. 4, c. 70,1 epealod and supciBcdod b> tlio Munuipal Corporations 
Act, 18S2 (46 & 4« \ict 0 5d) 

(t) A.-O, V. Leiciittr ('utpontUmi (1846), 0 Boay. 646; and see A.-O, y. Kerr 
(1810), 2 Beny. 420; A -O. y. Ktwccatlr CotporaUoti (1842), 6 Boay. 307, 314. 

(a) Looal Oovominciit Act, 1894 (36 & 67 Vict. c. 73), a. 6 (2) (e). 

(M A.-O. V. i-o’li/ (1829), 2 Sim. 618, where a charify trustee who used 
the trust ptupcity lor trading putposos was charged 6 per cent, hut not ooru- 
potuul interest; A.-O. y. Cumbnage Corporation (1836), 5 L. J. (OH) 367 ; Be 
Davti, 11902] 2 Ch. 314. 

(f) Sure y. iVra« (1852), 16 Beay. ^8, 392 ; A -O. y. Al/ord (1866), 4 
1)0 a. M. & a. 643. 861; Be Mmmel (1881), 17 Oh. D. 142. In A.-O. y 
Oambndgt Corpotattan, supra, the mtnrcst was 6 por cont. 

(d) 1^ tho c^s cited in two prcccdnig notes where em^oymont of trust funds 
in trade coiistitutnd a giouiid for ohaigiiig compound interest; Incorporated 
Bodftg y. ifu/iotefs (1811), 1 Dr. A War. 268, whoro a trustee who set up a title 
adierseto the charity wa<c chaiged uempound intorost; A.-O. v. Alfi/ra, eupra, 
at p. 8^, Oth^ oases relating to private trusts (Ueighingtm y. G^raaf (1^0), 6 
My. d: Ch. 268; lame v, I’vrali, eu/mi) show that the present praetloo is to> 
charge oompound interest where trust fluids hate been employ^ in t^e; see 
also ^ uou-ohsritabie oases. BtndiJc y. OarricA (18T0X 6 Oh. App. 233; Be 
Davit, [19023 2 Ch. 314; and title Trusts esa> Trustsss. 

(«} V. ChteUrjiAd (Eatf) (1864), 18 ]^v. ; and tea 5tla Atoorar, 

TtA I., pp. 171,172. 

(/) A.-O. y. Chak^etd (Dar!), tty^, at p. 699. See also A.-0, tetlifakr 
emotion (1644X 7,Bsaf« 176. whtifaa town clerk who retained trust INiaiils 
win thaoos»entof anaapoi^ oorpention, the sntwal trnitse ef 
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542. 'When s <M»rporatioii is declared liable to make good » lose *• 
censed by a breiush of trust, the court does not charge the loee Idabfli^lMof 
upon the general property of the corporation. The remedy ie Ordli^ 
enforceable process of sequestration (g). TfUiBiei. 


543. Charity properly cannot be taken to indemnify a person 
injured by a breach of trust committed by the trustees of the 
charity (A). JfwiT* 


Sbot. 7.— Powers, DaHee and Liahiltlirt of Offidal TnaUet, 


Sub-Sbot. 1.— The Ofidal Trmtee of Chariit/ Londa. 

544. The official trustee of charity lands (who is the secretary Corpomie 
for the time being of the Charity Commission) is a corporation sole cKpwMty. 
for the purpose of holding or conveying real property, including 
leaseholds (t). 

Land, or any term or estate ihoroin, including horoditamenis WhenUnd 
corporeal and incorporeal (j), hold upon charitable trusts, may be 
vested in the official trustee, with or without couveyanco (/»), by unste*. 
order of the court (f) or of the Cliarity Commissioners (w), in any 
of the following cases, namely, whoro the land is vested in persons 
other than the administering trustees of the charity; where there 
are no trustees or it is uncertain m whom the estate is vested; 
w'here all or any of the trustees aro unwilling to act or cannot bo 
found, or are infants or lunatics or otherwise incapable of acting, 
or are out of the juiisdiction ; where no valid ajipointmont of 
new trustees can be made; or where for any other reason such a 
measure seems de&irable to tho court or Charity Commissioners, as 
the case may be (n). 

The vesting of copyholds in the official trustee requires thp f’opyholdi. 
consent of the lord of the manor (o). 


was held jointly Lable with the coqioiation for the hnu h of trust; A.-(f v. 
Wtleon (1640), 10 L. J. (cH.) 63,^ wlieio a cori)oratioa w.i iriutee of a chnrUy 
and the members of tho ^oveminK body were beld liab.o for injury to tbo 
charity occasioned hy thoir default; Chut liable CorpontUun r, fiuUm (17-12)^ 
2 Atk. 400, 405. 

(a) A.-0. V. Eaet Retford CtApcrahon (1838), 3 My. & Ct 484. 

(A) HerioVe HosptUtl {Feoffet^) r, Rou (1846), li Cl. A Fiu. 607, H. L. (a 
Scotch case). 

(is Charitable Trusts Act, 1853 (10 & 17 Yict. o. 137). s. 47; Obwtable 
Tnuts Amendment Act, 1855 (18 & 10 Vici c. 124), e. 15. Where land is being 
conveyed to a charity and it is dosued that the ie^l estate be vested in ffie 
r,tnoim! trustee of charity lan^, tho pischco of the Comiuishionnis is to require 
the oemveyanoe to be made in the first place to the tnistc'es of the ehaiity; the 
* \ estate is subsequenUy vested in tM official trustee by means of an older. 

) Ininpretation Act, 1880 (52 & 53 Viet c. 63), s. 3. see aUo the repealid 
ution of “ land** in a 66 ox the Qharitable Trusts Act, 1853 (16 & 17 Viet. 


a 187). 

(k) Obaritablo l^nsts Act, 1887 (50 A 51 Vici c. 49). a 5. 

A Gharitable Trusts Act, 1888 (18 ft 17 Viot c. 13f). N. 48. 
m) (aundtsBe Trusts Aot, 1680 (1^ ft 24 Viot e. 13^. a 2 Asto^nlicalioik 
ana noSoee, eeejpk 815, post; and as to the powers of the lioaxd of Sducation, 
see p. 280. and title EDtrcaTXOit. 

(lO OhaRtshle Trusts Act, 1853 (18 ft l7 Tiot. o. 137), a 48.^ As tbs official 
holds as a him trustee (see note ^), p. 280 , port), vcs^ns the dharity 
AnAs ha himin sstOxel eA the dromiisitsaiMs mentioned m th# tent does not 
Sm SulSt to get ofsr the diffi^. 

XMft See £ disritable Trarta TMoaporatmu i^^l878 (85 ft 36 VmA 
A**, 1804 (67 ft M Tist. c. 46), s. 7ft 
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Land vested in the official tinistee may be revested in the tmstew 
of the charity by the aathority which made the vesting order (p). 

The official trustee holds as a hare trustee (g). 

546. The official trustee may be directed to convey or concur in 
a conveyance of land vested in him (r), but he does not enter into 
covenants of any kind («). 

546» Vesting land in the official trustee does not deprive the 
acting trustees of the possession, control, and management of the 
trust estates, or of the application of the income thereof (a). Sales 
and other dispositions of the charity property can be effected as 
freely as if the property was not vested in him (h). 

547. A vesting order made under the Charitable Trusts Acts in 
cases where the legal estate is vested in the churchwardens and over¬ 
seers of any parish, as a corporation, does not require their consent (c). 

648. The official trustee may under certain circumstances he 
registered as the proprietor of lands under the Land Transfer 
Acts (t/). 

549. The powers of appointing the official tiustoos of charitable 
funds, and of making orders for vc.sting or transferring lands or 
funds into or from the official trustee of charity lands and tlie 
official trustees of charitable funds conferred on the Charily Com¬ 
missioners under the Charitable Trusts Acts, have not been trans¬ 
ferred to the Board of Education, even where they relate to purely 
educational charities (c). 

560. The powers and duties of the public trustee (/) do not 
affect the powers or duties of the official trustees of charity lands 
or charitable funds. 


SUB-SFiCT. 2. —The Official Trustees of Charilahle Funds. 

551. The official trustees of charitable fmids are certain 
officials in the Charity Commission appointed by the Charity 
Commissioners with the approval of the Treasury (r/). 


Charitable Trudte Act, 1863 (IG & 17 Viet. c. 137), s. 49. 

{q) Ibid. 8. 50. Whether they have power or not to confer active duties 
upon the official trustee, it is the proctioe of the Charity Coxamissioners never 
to do 80 . 

fr) Charitable Trusts Amendment Act, 1866 (18 & 19 Viet. c. 124), s. 37. 

(s) For form of conveyance where the otRcial tnistee joins, see Encyclopaedia 
of Forms, Vol. in., p. 473, and for form of order dii-octing the conouneuoe of 
the official trustee, see ibid., p. 472. * 

(e) ObAiitahle Trusts Act, 1863 flC & 17 Viet. c. 137), s. 60. The chief 
rndvantc^les of such vesting are that the title to the charity property is simplified 
•nd the expenses incident to the recom-eyance of the property on each appoint- 
xaent of now trustees are done away with. 

(6) Charitable Ikusts Amendment Act. 1866 (18 & 18 Viet c. 124), a. Ifi; 
CharitaUa Tnute Act, 1669 (32 & 33 Viet. o. 11^, s. 12. 

(e) tiocal Government Act, 1894 (66 A 67 Viet. o. 73), e. 62 (4); see 
jffaeAney CAurities, £» parU Nfcholls (1864), .34 L. J. (CH.) 169; jpefll v^ Offioial 
Trustee. 6/ Chafiijf Lsnm, [1898] 2 Ch. 44, 61, 60, C, A. 

(d) See m 247, 

M Boom of Edooa^Ott Aot, 1899 (62 A 63 Viet. e. 33), ■. 3, Ond i|i« OriUn 
. in Oounoil made fhecoium. ' 

S^^blie Tiwatee Agt. 1908<6F5dw* .7«®* •* 3(6); PdbKp XrtMdee 

, ig) Qfau^ble Troiie^^ 1887 (60 A 61 Viot. o. 49), «. 4 (!> Set ^ 
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They have perpetual^ succession, and raay hold funds and other 
seouriws and moneys in their official name (A). The court (i) or 
the Charity Commissioners (k) may order stocks, shares, and oilier 
securities held upon charitable trusts to be transferiod to the 
official trustees, either at the request of the administering trusloos 
or for the purpose of security or convenient administration without 
their consent (/); and any trustee or other person may, on obtaining 
an order from the (Ihnrity Commissioners, transfer any stock or 
pay any money to the ofliciol trustees in trust for any charity (w). 

By vesting charity funds in the official trustoos safety of the capital 
is secured. But tlie official trustees have no power to int^rforo with 
the application of Iho income or the managemonf of tho cliavily (it). 

552. The duties of tho official trubtees are (1) to pay the iuconio 
of the funds invoste<l in th^ir naiuos free of charge to the 
administering trustees of tlie charily, or otherwise disposo thereof; 
02 ) to transfer the funds when oct'csion requires (o), according to the 
direction of the court (p) or Charity Comini-isionerH (q); {i)} to keep a 
hanking account at the Bank of England (r), and to draw thereon 
in manner proscribed («); (4) to invest moneys paid to their account 
at the Bank of England (t), and generally (5) to keep j)roi>er 
accounts(o). All dividends due to tho official trustees must he 
paid into their account at the Bank of England (/>). 

553. Tho otlicial Irusiocs may be authorised by tho court or 
Charity Commissioners to call for a transfer of and to transfer stocks 
or shares. Similarly jiayinent of any charity moneys may be 
ordered to be made to thorn (c). 
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Treasury £og;ulationa unde under that soctiou, which oaine into opniatinu 
April 1, 18l»9, printed in 'IHidor, Law of Charities and Mortiooin, 4tb od. p. 931. 
(7») Chaxitable Tiuhta Amondmont Act. IWO (18 k 19 Vnt. c. 121), a. 18. 

'i) Charitable Trusts Act, 1853 (16 & 17 Vict. c. 137), o. 5’ 
k) Charitable Tnists Act, ISOO (23 & 24 Viot. c. 136), s. 2 
7) i^or form of applioatiou for oixler under this section, boo fincyclopaodia of 
Forma, Vol. III., p. 446 

(m) Chaiitahlo Trusts Ainniidiuout Act, 1851 (18 & 19 Viet. c. 121), a. 22. 
For forma ot application for order under this section, see Eiit’j'cJojiwdia of Forms, 
Vol. IJL, pp. 412, 444. See also Treasury llegalatiolio, note (y), mpra. 

(n) See Memorandum No. 93 of the Charity Commissioner a, sot out in Tudor, 
Law of 'jharitiea and Mortmain, 4th ed. p. 959, 

(o) Charitable Trusts Act, 1853 (10 & 17 Vict. c. 137), a. 62. 

(») Ibfd. 

(q) Charitable Trusts Act, 1800 (23 & *4 Vict. c. 136), a. 2. See also Treaauiy 
Begulatious, note (ff), aupra. 

(r) Charitable Truste Amendment Act, 1855 (18 & 10 Vict. c. 121), a. 20; 
Treasury B^gulations, note (y), iupra. 

(t) Charitable Trubts Amendment Act, 1655 (18 & 19 Vict. o. 124), s. 21; 
Traaeury Begulatious, note (y), aujmi. 

(t) Charitimle Trusts Amenuioieiit Act, 1865 (18 & 19 Vict. c. 121), as, 23, 24, 
28; and eeep. 240, ante. . 

(a) Charitable Trusts Act, 1863 (10 & 17 Vict, c. 137), i. 62 ; Cfaantablo Trusts 
Afl^ 1887 (50 & 61 Vict. c. 49), a 4 (2); l^ceasury Bcpruladom** (s). *upra. 
Tbe aootKmtB must be laid before Farliament (Charitable Trusts Act, 1860 
(33 4k 24 Vict e. 136), s. 18), but offidid trustees are not rcaponrible for loss 
saabept ftoin their owu neglect (s. 17). 

C9iaritabls Trusts Ainendmeut Act, 1866 (18 A 10 Vict a, 184), s. 24. 

(4 ss. 12,26, 37; Charitabls Tnists Aot, 1660 (23 * 84 Viot o. 136), 
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Part VIII.—Charitable Corporationa 

Sect. 1. —In (general. 

664. A charitable corporation ia one 'tphoBc corporate purpose ia 
charitable. An eleemosynary corporation is a corporation estab* 
lished for the perpetual distribution of the free alms or bounty of 
the founder (d). 

566. The tx\o principal kinds of charitable corporations are 
hospitals and colleges; the former being created for the maintenance 
and relief o! the poor and impotent, and the latter for the promotion 
of leainmg and the support of persons engaged in literary 
pursuits (e). 

Colleges and ho-^pitals, in the strict legal sense of the latter 
term, are both institutions wheie the persons benefited by the 
charity aie theinsehcs incorporated (/). 

In other than thu strict legal sense (^), however, the expression 
“hospital” has been used to denote various kinds of corporate 
institutions (/t) for the relief of the poor oi infiim; such as cor¬ 
porations ^^hele the estate of inhontance only is vested in the 
niafater or ^\arden (?), or hospitals managed by an incoiporatod body 
of governois or tiu&teos (A) 

Whether a hospital, suppoitcd partly by fees and partly by 
chanty, is a chai itable corporation depends on the character of the 


8S 2, 12, Ch 111 table Tiu8t'« Act, 18S7 (50 & 51 Vict o. 49), b. 4 (2). As to 
indemnity to the bank and others for acting on oideis for transfer or pay¬ 
ment, see Olriiitnblo Tiustn Ainondmont Act, 1855 (18 6c 19 Vict c 124), s. 27. 

(d) 1 B1 tom 470, Kjd on Coiporations, Vol. I, p 25, Shclfoid, Iaw 
of Moitmam, 23, and see pp 255 ct aeq, ante. As to the dillexent classes of 
oor|)oialKm, and us to the po\i ers of corporations to hold land, see title Oobpooa.- 
TiuNH As to tho incuipoiiition of ihaiitr tiustoes, ste p. 314, post, 

(<) K\d on Coipoiatioiis, Vol I, p 25; Philtpa y. Bury (1694), reported 2 
Telia Ibp 316, .3o2 

(t) bholfoid, Liw of Moitmam, 21; Philips y. Bury,su^, at p. 363: “if in an 
ho'<pitnl Iho miieiii and pool aio incorporated, it is a coUeM, having a common 
seal to act by, although it hath not tho name of a college.” See also A..O. y. 
Wj/gpeston's Hospital (1853), 1 W. B. 115; A.-O. v Si. Cross HMpiial (1853), 17 
Bear. 485; A.-Q, v. Si. John's Hospital^ Bedfard (1865), 2 De G. 3. ft 8m. 621, 
0. A. ; Sutton's Hosjntal Cass (1613), 10 Co. 31 a; Cuhhsster {Lortt^ v. 
Kem»j (1860), 35 L. J (EX.) 204, 206. 

{•/) See 10 Co Bop 31 a; Shelford, Law of Moitmain, p. 24. 

(h) Moses y. JMarsland, fiOOll 1 K. B 668, and see York (Dean and C%apler) 
V, MiddUbmqh (1827), 2 Y. ft L 196, 216. 

(Q Oo. Litt. 342 a; Shelfoid, Law of Mortmain, p. 24. 

TMbe are many modem hospitals of this land. The Charterhouse 
and 8utton*a Hospital ore ancient examples of this class (see SuUim’s 
Hospiial Case, supra. The word^ “ho«pitttl“ is course used ia 
teferenoe to oainoorpoiated inshtahonsor hospitals managed imin«yw p pH ttCd 
bodies el coveniors or trustees. Some modem hospitals are of this latter 
sspcdally moso which hare no midowmcnt and aie supported by vi^untary 
■uosoiriptiona Ihe word “ hospital “ has also been define in oOTndtt M etff te e 
(Btat. IS Bhx. a 10^ a 8 { stat. 14 Elm c. 14; Idiots Act. IS86 (48 ft 50 Viet, 
e. 25), B 17: Lunaoy Act, 1890 (53 Vict c. 5), s. 34l; Publio Htelth (Lmdoh) 
Ae^ 1881 (M ft 55 Vict A. 76), s. 141}; eee alsojpp. 209,212,213,214, onft, when 
meaning of “ hospital tti oonsoetton with taxing Acte is dealt with t 
IHhtfortk T. Stamps Commi0iusst, 118981 A« Gl 88,107. Aa to hospitolsk sae 
txGe Pvnuc HiaiftB no. 
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institatioii itself. ^ II it possesses a substantial ohorilable aidow** 
dent, it is a charitable corporation (2). But the question is one of 
degree to be determined upon the jfaets of each particular case (m). 
A hospital supported entirely by the fees of patients is of course 
not a eharitablc institution (n). 

The colleges of Oxford and Cambridge are charitable corpora* 
tions (o), but the halls are i3ot( p), nor are the universities of Ox^rd 
and Cambridge (g). 

656. Besides colleges and hospitals, there are otbor corporatious 
created solely for the fulfilment of charitable purposes, as v hero 
charity trustees (t), governors (s), or the sclioohnabler (t), or the 
schoolmaster and usher («), have been respectively incorporated for 
charitable or oducutiunal objects. Charitable coiporations have 
also in many cases been cicatod by Act of Pai liamout (a), and by 
charier (/>), to carry into effect various chjiritablo purposes. 

667. As charitable corporations exist solely for the nccomplisb* 
ment of charitable purposoa, they aie necessauly truHlees of their 
corporate property (c), whether the boiuliciaries me members of the 
corporation, as in the case of hospitals (d) and college's (e), or not (/). 
Accordingly, like other trustees, charilnble or otherwise, they are 
subject to the jurisdiction of tho court (y). 


S BJale V London Corporntinn 19 Q 11. 1) 79 C. A.; CUartahome 

ol (Oai(rnors) v. I amarque (1890), 'lb U 15. J). 121,1*27 , Cituafv. Nottmqhafh 
lunatic IloapUal Gonimittfe^ ®* •'*91, ,M12 Man/ Clark Ilmnt 

(Trutteee) y. Anderson^ £1904] 2 K. B Olu ; ami Koe Uontti v I tun (1898), 78 
L. T. 792; Ormshrh Union v. Chmlton Uimm, [190,1] 2 K 11 498, 

(m) Southwell y. Jtoyal HoUoioay Colhqf, Ki/ham {(JourmoH), I lW)0]2(i H.4S7. 
In) Needham y. Bmwra (1888), 21 Q. 15 D. 4*10. 

(o) R,y, Cainlir>dge(Vw«~ChaHvdivi) (1705), S Burr. 1647, 1652, 1650; and 
see Parh'neon'e Case (1689), Carlli. 92, 93; Anon. (1699), 12 Med. itop. 232; 
PhRipa y. Bury (1694), Skvn. 447 404. 

(pf B. y. Htrlfiird College (187h), 3 Q. B. D. 093, 094, 0, A. 

(j) B,y. Camhradge {Viee-Chamellor), eitpra; Shelford,Lavr ot Mortmain, p. 25. 
(r) Seep. 317,port. 

(a) Eden v. Foster (1726), 2 P. Wms. 325 (grammar school). 

(5) JFMaton y. Boaieeter {Dean and Chapter) (1840), 7 Haro, 632 (cathedral 
eohool). ^ ’ 

(«) v.PWce (1744), 3 Atk. 108,109 (ft 00 Bfhool); A.-G v. Magdalen College, 

Oxford (1847), 10 Beav. 402 (college school), At Chdioaford Grammar School 
(1855), 1 H. & J. 543, 561. 

(a) Eg., Ooveinots of Uueon Anno’s Bovinty (si ti. 2 & 3 Anno, all; stat. 5 
Aj^e, e. 24; etat. 0 Anne, o. 27; Queon Anne’s Bimntv Act, 1714 (I C4eo. 1, 
etat. 2, e. 10); Queon Anne's Bounty Act, 1716 (3 Geo. 1, c. 10) , see also 
Bhcifoid, Law of Moitmain, p, 24); the (?hurch BuilJiug Smiity mcoipotnicd 
nntlor etat. 0 Cteo. 4, e. 42 (eoa Ohvreh Building Sonttij v. Barlow (185/5), 3 
Be G. M. & 0.120); tiio Clergy Orphan Corpomtion, tncotnoial'-d uinJei stat 
49 Geo, 3, e. 18 (see Be Clergy Orphan Corpnratnm (1874), 18 L II, Ikj -’SO). 

- .-„ (1856), 2 K. & J. 616. 

evn. 410 ; and see coses ciiod in the 



(<0 Lydiaiity, FoacAlSir John), eupra; A.,-(3f. y. Wyggiaton*e BoapUed (1840), 
tajUy. 113. 


(«d fh^rd SdMd (hm (1610), 8 Go. Bep. 130 b ; A.-G. v. Whmaofd (1750), 1 
Top. Sen. 534, 537. 

' O') A.'G. T. St. Orott Bo^ital (1868), It Bear 435; St Mfaneheafer Boyal 
»riUy(I889),48 0h.I).420,428. 

^ r. Bittherjbrth (1750), 1 Tea. Ben. 462; IBs pmie SerkhampeteaA 
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558. Municipal corporations aro also trustees of the mnnieipol 
property {k), including the borough fund (?), moneys derived from 
rates (it), and property held on special trusts for the benefit of the 
borough freemen (/); and are similarly subject to the jurisdiction of 
the court. As the objects for which such property is held are 
charitable in the legal sense, the corporations themselves are chari¬ 
table trustees (m); but, being established partly for purposes of local 
administration and not entirely to carry into effect charitable pur¬ 
poses, they do not come within the definition applicable to charitable 
corporations (n). 

The court has no jurisdiction over the application or administra¬ 
tion of the corporate property of ecclesiastical (») or civil corpora¬ 
tions (p), to which, as is frequently the case, uo trust is attached (g). 
But if property is held by a corporation as a trustee, if the 
corporation holds it clothed with public duties, the court has 
always asserted its right to interfere (r). 

569. A charitable corporation may apparently add to the members 
of tho corporate body if the numbers were not originally fixed («). 

Sect. 2. — Foundation, 

660. The expression “ foundation ” as applied to the establish¬ 
ment of charitable corporations is used in two distinct senses. It 
denotes (1) the incorporation of a body of persons {fundatio incqnens) 
and (2) the original endowment of the incorporated body (fundatio 
pcrcipienn) (/). 

Free School (1813), 2 Yes. & B. 134; A.-G. v. St. Cross JlospiCal (1803), 17 
Beav. 435, 4(iG; aud eeo p. 2G4, jmt. 

(h) Municipal Corpomtions Act, 1882 (46 & 48 Yict. c. 60), repealing and 
re-enacting tlio Muuici]>!il Corporations Act, 1836 (6 & 6 Will. 4, o. 76); and 
seo Municipal Corporations Act, 1883 (4G & 47 Viet. c. 18). Prior to the 
pasdiug of the ^luniripul Corporations Act, 1836, such corpoi'atious were not 
oonsidorad to bo trustees (.•!.-</. v. Varmarthru Corpvnition (180.5), Coop. O. 30; 
VotcheatT Corporation v. Loiofeii (1813), 1 Vos. & B. 226; Davis v. Leiesater 
Oorporatitm, [1894] 2 Ch. 208, 228, C. A.); and see p. 256, ante. As to 
whether nuimcipal corporations as charity trustees are subject to the jxurisdiction 
of tlio Chnritj' Conmussioners, seo p. 304, post. 

(t) As to the borough fund, seo Munici])ai Corporations Act, 1882 (46 & 46 
Viet. c. 60), 88. 139, 140, 144, 205; and title IiOCAt Goveknsient. 

(k) A.-Q. V. DtiUin Gorperation (1827), 1 Bli. (w. s.) 312, II. L.; A,-0. r. 
Eamake (1863), 11 Hare, 205. 

(/) Goodman v. Saliash Corporation (1882), 7 App. Cos. 633; Predney y. 
Colchesttr Ci/rporation (1882), 21 Ch. D. 111. 

(ni) A.’O. V. Dublin Corporation, enpra: A.-G.y. Liverjml Corporation(\t^&), 
1 My.^AiJr. 171, 201; A.~Q. v. Stafford CorporcUum, [1878] W. N. 74. 

(ti^ She p. 282. ante. 

(e) A.-O. V. St. John's Ilospilal, D^l/wd (1865), 2 De G. J. & Sm. 621, 
636, Soe^.-G. v. Wray (1821). Jac. 307, 310. 

(p) Cokhater Corporation v. Lmoten, mpra, at pp. 244, 248; A.-G. y, Ltvttr- 
pool CotpiiratuM, supra, at p. 201. 

(q) Kg., the property ot building societies (Be Nationai Permantta Uuktal 
Bmeftt Building Soeidy (1889), 43 Ch. D. 431, 434), of liTory companies 
(A.-G. Y. Hoherdaahtra' Co. (t83>l), 1 My. & JL 420), and of wai^s of the (Sty 
of London (Finnis and Tomg to Forbes audPochin (No. 1) (1883), 24 C9i. D. 687). 

(jrt A.-G. V. Liverpool Corporation, supra, per Lord LakgdaUS, ^M.B„ at 
p. 201. See also A.-G. y. DnWn Corporation, supra. 

'' A.-O. y. Ttdlat (1747), 3 Aik. 662, e7A 

(A Shelford, Law oLlifOruuain, pp. 323, S24; Sutton's Hospital Gate (161^« 
Ifi 1, 83 a. 
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561. A cliaritablo corporation may bo created (1) by'^yal 
charter (a), (2) by royal charier giviiij» anihority to the buldor of an 
office to create corporations indefinitoly (3) by jn'rsous acting 
under royal licence (r), (-1) by {special Act of J’arliamont (d), 
(6) by deed eurollod in Ohancoiy under 39 Eliz. e. 5 (r), (6) under 
the Companies Act, 1867 (/), and (7) by the Charity OommiBsioners 
under the Charity Trustees Incoriwration Act, 1872 (y). 

No particular form of \\ ords need be used for the creation of a 
corporation by charter or Act of Parliament provided the intention 
to incorporate is clear (h). 

It is competent for the Crown to establish or found a cori>oration 
which has had no prevK)Us embryonic existertee as an unincor- 
X3orated body of persons, but as a matter of history and o£ iwactice 
this never occurs (i). 

562. The person providing the original endowment is usually 
regarded as the founder, rather ilian the person performing the act 
of incorporation (A). 

If the King joins with an individual in endowing a corporation, 
the King alone is founder (/), but if two or more iiulividuals 
contribute to tho original endowment they together coustituto the 
founder (m). A private individual who has founded a chaiitabio 
corporation does not cease to be founder* by reust)n of the cor¬ 
poration being subsequently eiuh/wod by the King (a). 

Where a charity is ostablish(‘d by snbscriplions the origiiud 


(a) This is tht) mobt u«ual fona of iiicorp<iralion. For iiii oxainplo ‘•oo He 
Olerqtf Society (1800), 2 K. & J. 610. 

(i) “ In this mauner tho Chancellor of tho UnivoiJitv of Oxford has }iowor 
by chailer to erect corporations and lus actually uflnt rxcvttoU it" (1 111. 
Com. 474). 

(c) For examples boo S»tton*B Uoanitnl Ca»f (1616), 1(» Co. Rfp. 23 a, 31 a; 
Expartt Ktrkby Ihncnsirurth Jloapital (1808), 10 Vos. OOo * A.-G, V. JJnlwirlt 
College (1841), 4 lk*av. 205. 

(cf) E.g., the Church building Soriot}'. 

(e) This statute was made poipetiiul by Btat. 21 Jac. 1, c. 1. ITitdor stat. 39 
£liz. c. 5 , all and oveiy person and jior&ons are enabled to found " ho8[»ttnlU, 
mea&ons de Dieu, abiding pliucs or howhosof correction" for the p»>or to ho 
** incorporated and have iKirpotunl (lueccbsion.’’ In jhis section the oxpicsbion 
“person or persons” includes “corporation" {NettKaetlp CurpuraHun v. A.‘0, 

I Companies 
corporation 

way, see (Sf. Uiiaa t jmroriwraua ' ••I'nji, ^ unvuhav), [190J] 

1 Oh. 666. , . , „ , 

((/) 36 & 36 Viet. c. 24. The powers conferred by this Act liavo seldom been 
ttstMl, it being found more convenient to make me of tho corporate capacity of 
tho official iruHieos; see nl«!0 p. 314, jmt, 

{h) SuUon'a Ilosj/ital Cate, 10 Oo. Eop. 23 a, 28 a; Shelford, T<aw of Mort- 
main, p. 27. 

(0 A.~Q. V. National Ilotpilal/or the JHief and Car*, of the Paralytw am 
E^&eptic, [1904] 2 Ch. 2.W, 266. ^ . 

(k) Sutton’t Hoapiial Caie, tifpra, 33 a; Shelford, Law of Mortmain, pp. 323, 
324; Anon. (1699), 12 Mod. Eop. 232. See also St. Johu’t College v. Todington 
(1767), 1 Burr. 168, 200. 

(A 2 Co. Inst. 68- . 

(«) Me St. Leonard, Nkorvhirh, Varoehitd Sehooh (IftSl), 10 App. Oaa. 804,308. 
(f») 2 Oo. Inst. 08. 
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subscribers ftlone are the founders. Additional contributions do 
not constitute a new foundation (o). 

SncT. 8 .—liiffhts of tJie Founder, 

663. A cbaiilable corporation, in so far as it is charitable, is 
the “ creature of tho founder ” (p). The founder ma^ accordinglT 
provide for the poveinment and administration of his “creature" 
and the application in perpetuity of the revenues (g). Moreover, 
he, his heirs or appointees, have the perpetual right of patronage 
and visitation (f). 

But he may not alter the constitution of the corporation by 
increasing the number of corporators, or vary the trusts or 
application of the endowment or revenues (s), unless special 
)ioweis for this puipose are reserved by the chaiter of incor¬ 
poration (0- 

664. Tliough charitiiblo corporations created by royal charter 
are the “ creatures of tho Crown,” yi t so long as they exist and are 
capable of discharging their functions, they are not subject to 
contiol by the Crown other than that reseived by the charter (a). 
But when a coipoiation is di&sohed or an integral part of it is 
gone, the Crown may grant a new charter (6), or on failure of 
objects the Court may dispose of the funds cy-prla (c). 


Part IX.—Jurisdiction over Charitiea 

Sect, 1. — 2'he Crown. 

566. The Crown as 2)a)one pafr/ie is the constitutional protector 
of all })roperty subject to charitable trusts, such trusts being essen- 
tmliy matters of public concern {d). And the Attorney-General, 
who repiesents the Crown for all forensic purposes, is accordingly 


(o) Re St. Lrmard, Sht>red%tch, Parochial 8tho(d$ (1884), 10 App. Cos. 304, 308. 

(p) St. John'B College v. Todwgtm 1 Burr. 188, 200. 

(?) Oretn v. Buther/orih (178()), 1 Ves, &n. 462, 4<2; Philip$ v. Bury (1694), 
reported 2 Term licp. 346, 382. 

(7) Ae to paironago, see pp. 166, 280, ante ,and as to visitation, seo p. 287 J|km<. 

(s) JL^. V. Jhtlwifh Cmege (1841), 4 Bear. 285; and see Ex parte Bolton 
Sch^VtSa), 2 Bro. 0. 0. 662. 

(0 A. V. (kmbridge{VKe~Chanctllor)(y!&5), 3 Burr, 1647, 1686; Bt. John*$ 
OoUege V. Todit^on, «i^a. A powor u> alter the statatea or bye-law^ does 
not unply a power to alter the objeote or constitution of tho ooiporation {Bx 
parte BwHon School, aupra; A.~Q. v. Pulmch College, mpra, stp. 266). 

(o) B. V. Pasmore (1789), 8 Tomi Eep. 199. See, however, Qu^* College, 
Vamlriige, C!tiM(1821), Jaoi 1, 20, 21, where it wae held fliai IheQroWa, m. 
tho oMo of a roval foundation, had an im^ied peww to distiiBse witb the 
■tatutea. 

(th R, V. Peumore, eupfa, 

10 } A.-^O. V. IJickt (I80fl), 8 Bto. Oh. Caa. 166, n, 

m A.-O. V. Brown (1818), 1 Swan. 266, 291; A.^G. r. Oaai/iton (184J5,1 
T.« a Oh. Gas. 427. < , 



M/m over QdUlhxd*" 

ISA l^per person to ts&e prooeedkigs on behalf of and to pMtoot 
ohanUra (e). 

066 . When no trost ie created and property is given to ohaii^ 
generally, tiiat is to say, where no trustees are nominal od and the 
charitable objects are not defined, the duty devolves on the Crown, 
as constitational trustee, of disposing of the property (/). Thus, in 
the case of an assurance, devise or nequest to charity (ff), or to the 
poorfb), MimpUdterf or where the testator intended but failed to 
name the objects of his bounty (t), the disposition of the properly 
is made not by means of a scheme settled by the court, but by tho 
Grown in its character of parens patna. So> also a logacy in 
exoneration of the National Debt (^}, or a legacy to an institution 
dissolved after the testator’s death but before payment (f), is dis¬ 
posable by the Crown. The result is the same as when a charitable 
purpose is carried out by the court, though the procedure diiTers (m). 

567. Where the disposition is to be made by the Crown, tho 
Attorney-General applies to the King for a warrant under tho sign- 
manual disposing of the property (n). 

568. The Crown also, acting through the Lord Chancellor, 
exercises a visitatorial jurisdiction over certain charitable corpora¬ 
tions (o). 

Sect. 2. —The Visitor, 

Sub-Seot. 1. —Nature of Vhitatorial Power, 

669. A visitatorial power attaches as a neccssaiy incident to all 
eleemosynaiy corporations (p). It enables the person e\urcibing 


(«) Ef/rex, Shafteehury {Cuunteae) (1722), 2 P. Wms. 102, 118; Wdlhrloved v. 
Jones (1822), 1 Sim. A St. 40,43; A.-O, v. AJaydalen Cotteue^ (hfuid (1854), 18 
Beav. 223, 241; A.-O. v. W»vdsw {Dean and (^anom) (18G<'t, 8 H, L. Co*. 365); 
WaUia v. 8,~Q.for New Zealand, [1803] A. 0. 182; and son 318, putt. 

If) Mogyridge t. Thackwell (1803), 7 Ves. 36, 83; t'arg v. Abbot U6(i2), 
7 Tea. 490; Monee y. Durham {Btthop) (1805), 10 Ves. 541 ; Pakt ▼. Oanter-, 
bury {Archbishop) (1807), 14 Ves. 364; Ommaiinetj v. Butcher (i82^, Turn. & R. 
260,271; Be Dams, [1902] 1 Oh. 876; ItePyne, [1903) 1 Oh. 83. Ponnorly, «.<!., 
before the series of relieTing Acts (see p. 121, attfe), .the Orovn was also called 
upon to exerdse its prerogatiye in the ooso of gifto to superstitious uses which 
were* alw charitable; see Boyle on Charities, pp. 242— 280; A.-ti'. v. Bowyer 
(1798), 8 Ves. 714, 729. 

i (g) Clifford v. Franeie (1679), Freem. (K. B.) 330; A.-G. y. Byderfen (1683), 
1 'lipt. 224; Jonea' Case (1690), cited {1893 ) 2 Ch. 49, n.; A.-G. y. Herruh 
Amb. 712; A,-0, y. Bowyar, supra, 729; Ltgge y. Asgill (1818), Turn, 
t B. 265, n. ; Kane y, Cosgrove (1873), 1. B. 10 Eq. 211. 

(i) A.-0, y. Pemwek (1676), Finch, 245; Ware y. A.-0. (1824), 3 Haro, 194, b. 
{{) Al.-G. y. Sydtr/en, eujpra; Moggridge ▼. Thaekwell, supra, at p. 75. 
Ceoipaie the osses as to ^e jotudiction of the court, p. 295, post. 
mNewland y, A.-G, (1809), 8 Uer. 684. 

^ Be Slevin, Bkvin y. Sepburn, [189112 (}h. 236. 

(m) A.-G. y, MaUhews (1676), 8 l<er.l67i Uoggridgey. ThacJtwdl, supra, at 
n. 87 s Boyb» on Charities, pp. 339, 240, 

(a) BaCbAaf.DeFas (1754), Amb. A,-G. v. Herrick, esfra; Kane v. 
Ogsgnm, SMpro, where a form of letter or wammt under the t^-mentud is 
eotoSi; «»dBeep.837,^. 

~ ' ^^n^lCortmatn, p« m9; Afft^oidls (llmtAd) Com (1678), 1 Hod. 
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it, who is called the visitor, to settle disputes between the members 
of the corporation, to inspect and regulate their actions and 
behaviour, and gonorallj to correct all abuses and irregularities in 
the administration of the charity ( 9 ). 

The tribunal of the visitor is forum domesHcum, in other words, 
the court ot the founder (r), its jurisdiction being derived from the 
right of Ibe founder to determine concerning his own creation (s). 

A visitor is not a court, but rather an arbitrator under certain 
directions (f); and his decision on matters within his jurisdiction 
is final, and not subject to review by the court {a). Even the visitor 
himsolt cannot relieve against his own sentence ( 6 ). But an action 
for diiniagos will lie against him for exceeding his jurisdiction (c). 

Tlio extent of the power varies according to the terms of the 
foundation. If the power given to the visitor is unlimited and 
universal he has in respect of the foundation and property moving 
from the founder no rule but his sound.discretion. If there are 
pailicular statutes they are the rule by which he is bound, and if 
he .lets contrary to or exceeds them, he acts without jurisdiction, 
and consequently his act is a nullity (d). 

570. Though in general confined to corporations, visitatorial 
powers may also extend to non-corporale bodies, such as 
unincorporated grammar scliools (f). 

Similarly a giiaw-vibitalorial power may be exercised by the 
Cliarity Coiiimisbionors or the Board of Education, if reserved to 
them in schemes made under the Endowed Schools Acts and 
Charitable Trusts Act 8 (/). 


Sub-Slti. 2. — Comttiutim of Vtator, 

WLoiaifmior. 57 ^. Where no visitor has been appointed by the founder (jr), 
the rule is that the King and his successors are visitors of all lay 
charitable corporations foumlcd by the Crown alone {/0» or by the 


Bop. 8.>; Phtlipi V. Kuri/ (109J), as reported 2 Term Bcp. 316, 353. As to the 
>X)<<anin^ of the term olmnnsyuai y corporation, see p. 282, atUe. 

((/) 1 Ill. Com. ‘180; Phihpi r. lirti/, supra. 

(») (heat V. Huthfrforih (1750), 1 Vm. San. 462, 472; St. John's Oollege 
▼, Toihntflon (1757), 1 Burr. 168, 200; Spencer y. AU Souls’ College (1762), Wilm. 
163; I’hilips V. liury, supra, 

(•) (ireeti v. llatherforthy supra, at p. 472. Compare the maxim, Oi^'usest dare, 
ejus eat di8})onere. 

(t) Philips y. Burt/ (1694), as reported Show. 35, 62. 

(a) A.-Q. y. /.or&‘(l744), 3 Atk. Itt4„165; A,~C. y. Talbot (1747), 3 Atk^2, 
674; A.-Q. y. Cailteiins ilall {Master and Fdlms) (1820), Jac. 381, 892: W*Q. 
y. VeSihm Sdtool (1857). 23 Beav. 350. 

(b) Philips y. Bary (1694), os reported Show. 35, 52. 

(f) (item y. Btdher/orlh, supra, at p. 470. 

(d) Shelford, Law of Mortmain, p. 360; Phthps y. Bury (1094), as reported 1 
I<d. fiaym. 5. As to the extensive and arbitrary nature of the vicatatoiial 

E >wer, see also A.-O. v. York {Archbishop) (1831), 2 Buss. & M. 461, per Xsrrd 
BOQOHAU, at p. 468; aad.as to the contarol of the court over the visitor, 
p. 290, post. 

(t) Grammar School Act, 1840 (3 & 4 Viet. e. 77), a. 15; and seo p. 291, post, 
if) P* 291, 

to) A.-O. y. Dedham Stdtoel. stqtra, at p. 356. 

(A) Ibid. ! Ede» y. Foster (1725), 2 P. Wms. 325 ; and see Jb Christ Ohwsdh, 
OStfM (1868), 1 Ch. ifip. 828. 



. Past n;.*-^U8iBa»c«i0if ovbr C^mtinss. 

Grown jointly with a private person, and of all royal foundatSimf 
endowed by a private person (i). 

"Where a private person alone is founder, he and Uis heirs 
are visitors (;*), unless the jurisdiction of the heirs is expressly 
excluded (k). And if the heirs of the founder fail (0, are not dis¬ 
coverable (»0, or are lunatic (n), the visitatorial power, in the 
absence of appointment by the founder, devolves on the Grown. 

The visitor of an ecolesiastioal charitable coi-poralion is the 
ordinary (o). 

572. The founder may delegate the visitatorial power wholly or 
partially to any other person and his heirs (p), therel)y appointing 
them general or special visitors. 

A person appointed in general terms is a general visitor, having 
the same jurisdiction as the founder (g), unless his powers are 
expressly restricted (r). Si)eoial visitors are those w'ho are 
appointed for particular purposes, and their jurisdiction is limited 
accordingly (s). A general visitor may also have jurisdiction as a 
special visitor and may proceed in either character in appropriate 
circumstances (t). There may also be, in addition to a general, a 
special visitor for a particular purpose, which purpose will be 
excluded from tlie powers of the general visitor («)• TJie visitatorial 
power may be divided among a number of sjHicial visitors, each 
appointed for special purposes (a). 

The power of appointing and removing visitors may bo vested in 
the heirs of a named person (/>). 


(i) Shelford, Law of Mortmain, np. 332, 339, 310. 

(j) JUdfn V. Foster (172o), 2 P. WinB. 325 ; Vhiliin v. (1691), os rcpoitod 
2 Term Bop. 3-16, 352. 

(ifc) St, John's C!olle(/e v. Todington (1757), 1 Burr, 158, 200. 

\l) Anon, (1699), 12 Mod. Hep. 232; li. v. St, ('aiherim ? [fall {Master and 
Fell^oa) (1791), 4 Tona Itop. 2.33; JCr parte IVraui/hxunt ^ 795), 2 Vos. 609; 
A.-O, V. Clarendon (Karl) (1811), 17 Von. 491, 498; and owe Shelf<»rd, Law 
of Mortmain, pp. 337 etseq,; A,~(J. ?. Eioelme Hospital (1S53), 17 IJuav. 366, 
381 ' 

(m) A.-Q, Y, Bfoc* (1806), 11 Vea. 191. 

(n) A,-G, V. Dixie (IbOI), 13 Tea. 519, 633. 

(o) Phili},a V. Dury, supra; A.-G. v. York (ArchUshojt) (1831), 2 Bu«s. & 

M. 461, 460. Some of tho colleges of Oxford are visitable by tl’o Ui«hop 
of Lincoln, in whoso diocese Oxford originiilly was inchidod. _ The cojloges 
were formoily deemed ecclesiastical foundationB; hence the jarisdictiou of the 
bisbA; see 1 Bl. (!]k)m. p. 483. * 

{p)Sden T. Foster, supra; A,-Q, v. Lock (1744), 3 Atk. J64 ; A.-G, v. Talbvt 
(1747), 1 Vos. Sen. 78; St, John's College v. Todtuglon, suijra, 

f A,~G. V. 2’albot, supra ; St. John's College v. Todington, supra. 

R. V. IVoreester {Btshop) (1816), 4 M. & S. 416, per Lord ELLKJfBOitouan, 

.etp. 420. „ „ , X 

(ej Bt. John's CeJIegev. Todington, etmra, at p. 200. See also Shuffnd, Law of 
Mortmain, pp. 343 et sea .; Ely IBiMop) v, Bentley (1732), 2 Bio. I’arl. Cos. 
220; A. V. My (Bishop) (1788), 2 Term 290, 336; B. v. Worcester (liUlwp), 

supra, ail p. 4^. 

(<) Ely {Bishop) V. Benftoy, supra. 

(tt> Bt, John's UoBegs v. Todington, sspm, 

(a) A,~0. V. Middleton (1761), 2 Ves. Sen. 827, 829. 
m Ihtd.; see also A.-&. ▼. Talhat (1747), 8 Atk. 662 ; 8t, John's College r 
supra. 
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573. No technical words are necessary for idie appointment of a 
visitor. It is suHicient if the intention to appoint is manifested (c). 
The question is invariably one of construction (d). 

Moreover, a visitor may be appointed by implication (e), but the 
power of construing statutes does not of itself constitute a person 
visitor if other viblLatorial functions are exercisable by other 
persons if). And the express exclusion of the jurisdiction of the 
founder’s heirs implies an intention to appoint another as visitor Qf). 

A beneficial interest in a charity prevents a person becoming 
visitor of that charity (/i). 

Persons by being appointed governors do not ip 80 facto become 
visitors (t), unless an appointment as visitors is implied or 
expioBsed (/c). But the appointment as governors may constitute 
them visitors as well, if they are not concerned in the manf^oment 
of the charity property, and if there is a manifested intention that 
they should visit {1). The receipt and application of the charity 
lovenues, however, excludes governors from exercising visitatorial 
jurisdiction (?«)> though the hare possession of the legal estate does 
not do BO (m). 

If the charity property is not vested in the persons who are 
to partake, but in trustees for their benefit, there can be no visitor 
by implication, hut the trustees have the powers of a visitor (o). ^ 

If tho visitatorial power is at any time suspended, the jurisdiction 
vests ill the Supremo Couit( 2 »). Such powers may cease and 
revive in appropriate circumstances (g). 

574. Hospitals, whether of the King's foundation or not, are 
visitable by tho ordinaries by virtue of the King’s commission, 
and provision is made for tho “ correction and reformation ” of 
the latter class according to ecclesiastical law (r). Again, hospitals 


(i' A..O. V. Talhol (lTt7). li Atk. C62 ; A -0. ▼. Middleiffn. (1701), 2 Yes. Sen. 
3J7; i>t. John's V. Toiltm/lm (1707), 1 Barr, 168 
(rf) Jbtd.; J'h/{JUs?iij})v, l>(HUeii\ViZ2)t 2Bto. Pari. Oas. 220, 232, whore the 
wuiCH t^mtaUr rf^scopus Elunaia no Christian name being mentioned, 

V ct held to oonfoi tho visitatoi ial power on tho Bishop of Ely and hit, snccessors; 
and beo Ex path Kukhi/ liateniwoith Hoapited (1808), 16 Yes. 303, 310. 

(f) K.g,t by coiilming powers of oorreobon, amotion or of construing statutes 
upon a person v. Loch (1744), 3 Atk. 164; A.^Q, v. Todhot^ supra, at * 
p. 673; at. John'a GoUege y. fadmqton, avfca, 

( f) Easparte Ktrhhg Earmaioorih ffoapiial, aupra, 

Uf) St. John's College y. Todmgton, mwa. 

(A) B. y. Cheater (liiahop) (1791), S^Stra. 797; R. y. Boeheater (J98aa)jU^l), 
17 Qt b. 1; on the ptinciple mat a man cannot visit himself. ^ 

(0 Edtny. j'Vuter (1725), 2 P. Wms. 826; A.-Q. y. Harrow SohoU (Qovtmora) 
(1764), 2 Yea. Son. 661. 

(ir) Button’s Soapstal (3as«(1813), 10 Co. Bop. 23 a, 31 a; A..-a. y. Look, aupro. 
(1) Eden y, Foster, aupra, 

(i»0 Lhid, In these ohroumstances they are simply troateea (A.-Q, v. Lutioek 
(1837), Cow. Pr. Cm 16). 

J u) A.-ff. y, Mtddhtm, euprta, at p. 829. 

o) Orem y. Btdherforlh (1760), 1 Vos. &n. 462, 472. 

p) B. y. CAeifer (ttsiAop) tupra, where vintOTwaa appohited wudeaotlJia 

lege and thereforo ooUla not visit himaeif; and see it v. Slv (BMop) (1788), 

8 Tton Eep. 290; Gr<m mimv, at p. 471. 

W T* {BUdm}, supra ; Law of Idbctmaia. $68. 

^ Stab 2 Hen. It o. 1; il^etatideappesn to he aw infarsit flea 
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fimnded pursuAnt to S9 £!iB« o. «re visitablo by the appointees >• 

of the founders («). 

575. The bishop of the diocese may be empowored by the court 

to visit a grammar school in respect of disoiplme, uhore such •®®®®*** 
visitatorial jurisdiction is hot vested in any known pemoii (t); and 
where the visitor refuses or neglects to visit, or it is iinrei tarn who 
the visitor is, the court may appoint a visitor pto Mr itce {a), 

576. The powers of the Charity Commissionors under Iho Bishops* Sobstitntkm 
Trust Substitution Act, 1858 (5), to substitute the bishop of one “f *’‘“**^ 
diocese for the bishop of another us trustee of charitable tiusis do Btoncn 
not extend to or affect trusts of a visitatorial nature cxei cised iti or 

over the colleges, halls, or schools of the universities of Oxford or 
Cambridge, or the schools of Eton, Winehofater, or VVostnnnstor (r). 

577. Schemes under the Endowed Schools Acts relating to 
endowed schools other tlian cathedial schools may contam pro¬ 
visions for the tiansfer of visitatorial po\^ers to tiio Chanty Commis¬ 
sioners id), whose powers as regards oducaiionul endowments are 
now vested in the Board of Education (t). 

So too schemes made under the Endowed Schools Acts and tho 
Charitable Trusts Acts frequently contain clauses vesting a 
visitatorial jurisdiction in tho Charity Commibwoners (/). 

SuuSlcr 3— J\)Wfia anti Duttea of Viaitor. 

578. The geiieial jurisdiction (//) of a visitor is limited by the ia< 
statutes regulating the chanty (/i), though under express powers h<> ’ 
may be authorised to dispense with or alter such slatutos (i). Thu 

E owers of a special visitor are confined within the limits imposed 
y the founder (k), 

also Shellord, Law otMoitmain, p 327; stat 14 Elis c 3 (icpoalodby btaluto 
Law Bevision Act^ 180J (26 & 27 Vict. c 125)), uiidc^ wj ».h bishops woxo con- 
stitutod visitors of hospilala where no vifutor was uppointed by the loutidoi , and 
title Ecci^estastioaXi Liw. 

(«) Stat. 39 Eliz. c. 5, made perpetual by stat. 21 Jac. 1, c. 1; see note(«), 
p. 2S5, ante. 

(<) Qminmar School Act, 1840 (3 A 4 Vict c 77^ *• 13 

(a) Ibid., a. 16. Grammar schools regulated by sthomcn under tho Etidowod 
Act, 1869 (32 & 83 Yicb c. 66), are now subject to the vitutatoiial 
Turisdtetion of tho Board of Education; sec notes [d) and (e), injra ; and tiUe 
Bduoatiow. 

J 21 & 22 Viet. c. 71. 

Ibid , 8 . 4. 

^dowed Schools Act, 1869 (82 & 83 Viet c 6b), b 20 , bee Iti Uodtjaoa a 
I (1878), 3 App. Oaa. 857. 

(e) Boai^ of Education Act, 1809 (62 & 63 Yict. o J3), r. 2, und Ordcis in 
Oounml made thereunder. The Orders in Council reforrei! to ni o sot out m full 
in ^Ui^T, Law of Charities and Mortmain, 4th ed . pp. 760 -TOO 
j(/) Sm tta ezamplo, Ew^dopiedia of Forms, Vox III p. 400, Form No. 44, 

/^ TiaA 5t; Me Hodgean'e Sekoot, 

‘ ' Aaio pcooedureof viritors,seen.339, poet. 

Qreen v. MvUher/arth (1750), i ves. Sen. W2, 472; I^hihpe V, Surtf (1694), 
tod 2 Teem Ben. 846, 357, 368. 

at. John?* V. Tod^n^ad {ytbty, 1 Buir 158, 20!: *‘It must be 

, atod fram tes purview of the stohztoe oonstdored togsthsr what power 
BtoitoWdSr mean t to give the viritor.** 

FilUpe V, Btnry, evpra, at p. 348. 
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679. Ab a rule the statutes of a corporation provide for general 
visitations being made at fixed intervals of time, or upon the special 
request of the corporators. If made otherwise the proceedings are 
void (1). But a visitor may at all times hear complaints and 
appeals of individual members of the corporation and decree an 
appropriate remedy (m). 

580. The duties of visitors include the settling of questions 
arising as to the internal management of a charitable cor¬ 
poration (fi), and the interpretation of the statutes relating to the 
foundation (o). A visitor has power also to determine whether a 
person is entitled to become a member of the corporation (p). 

A member of a corporation refusing to recognise the authority of 
the visitor may bo amoved, whether the statutes expressly authorise 
this or not (q). 

581. A visitor is not entitled to interfere with the proceedings of 
corporators in matters over which they have discretion (r) unless 
their discretion has been exercised improperly («), or to insist upon 
a corporation \)erforming some act which according to the statutes 
regulating the corporation may be performed by another if the 
corporation fail to do it {/), or to interfei'e with the internal manage¬ 
ment of the charitable corporation unless the trusts of the foundation 
arc disregarded (n), or to appoint a master of a free school on the 

(/) rhilips V. Ihir;! (1094), ropol'ted 2 Term llop. 346, 348, Viaitors of gramiiiar 
aclioola nro novortholoaa enalilod to exorcise their funcUuns when und aa oflon 
as Ihoy think fit (Grammar Schools Act, 1840 (3 & 4 Viet. c. 77), s. 13) ; see also 
tVni/., as. 14, !?i, 17 ; and noto («), p. 29i. 

(w) J'hi/ijis V. liitri/, Hupra, at p. 348 ; A.-G. v. Price (1744), 3 Atk. 108; Com. 
Dig. tit. ViaiUn*, 0.; Sholford, J.aw of Mortmain, p. 378. 

(n) tho condui't. of examinations by a iinxvoraity {Thommu v. Lmdon 
Viiivcrvity (1864), 10 Jnr. (n. s.) 669); whether a xnastor of a luxapital ahould 
reside in tho tnaslor’s house (Ac St. Mary Mayilakn, ColchcMer, I/oepital (1843), 
12L. J. (eu.) 373 : Jixpntie. ItfrkhampatmdSchvol (1813), 2 Ves. & B. 134; A.-G. 
V. Smythiia (1836), 2 My. & Or. 135, 142), or perform divine service (A.-G. v. 
CV(ki 4: '(1837), 1 Keen, 121) ; inquiry into abnsesm the internal regulation {A,~Q. 
V. Dulwich College (1840), 4 Boav. 255 ; A.-tf. v. Magdalen College, Oxford (1847), 
10 Beav. 402), and tho election or amotion of members of the corporation such 
aa governors (/l.-f/. v. Dixie (1805), 13 Ves. 519; A.~0. v. Clarendon {Earl) 
(1811), 17 Vea. 491, 4%), schoolmasters {Whieton v. Rochester (Dean and 
Chapter) (1819), 7 Hare, 632), fellows of a college {A.-G. v. Talbot (1747), 3 Atk. 
662, 676; Ex parte Wrangham (1795), 2 Ves. 609; Ex parte Inge (1831), 
2 Buss. & M. 5SK)), or the maater of a liospital (A,-0. v. Fork (Arckbis/toj/) (1831), 
2 Buss. & M. 461, 468), and as to tho increase of a professor's stijxend out of 
unappropnatotl revenue (Re Christ Church (1866), 1 Ch. App. 526). 

(o) A.-Q. v. (1737), 1 Atk. 368, 360; Ex parte Uerkhampeiead Behoof, 

etipra; A.-Xf, v. hmythiee, supra, where the question was whether a fellow of a 
college might lob his rooms. 

(p) E.g., in o/iees of claims of rejected candidates for fellowships and adiolor- 
shiM (A. V. AU Souls' College {Warden) (1682), T. Jo. 174; St. John's College v. 

(1757), 1 Biur. 158; if. v. St. Caiherint'a Hall {Muster and Fdlom) 
(1791), 4 Term Rep. 233; Ex parte Wmngham, supra; R. v. Hertford Cb3we 
(1874, 3aB. B. 693, C.A. • 

(gl /'hilips V. Bury, supm, at p. 348; Re Christ Church, supra. 

(r) Ex parfe Wrangham, supra, at p. 625 (election of follows). 

(s) Ex parte Inge, mpm, at p. GOl; 11. v. Her{fard College, supra, at p. 701. 

(t) Ex pane Wi'angham, supra, at p. 621, where tho statutes provided that if 
a college failed to elect fellows the light diould be exerciBed by the maaW. 

(a) A,-0. ▼. CiarsRdon.(fS9el), stqpra, at p. 607. 
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ground that the appointments previously made by the proper 
electors were invalid (fe). 

So, too, as the jurisdiction of the visitor extends only over the 
members of the corporiilion, he has no power to compel specific 
performance of an aj'reement between the corporators and other 
2 )arties (c), or to reverse a decision of a corporation concerning 
strangers to the foundation (d). 

A visitor cannot, excej)t under an exi)re8S power, be judge in liis 
own cause (c), nor can ho alter the general constitution of the 
trust (/). 

582. In the case of an nccossion of a now to *011 old foundation 
the visitor of the old foundation has no jurisdiction over the new 
foundation unless the visitatorial })owor is 08i)ecially given to him 
by the subsequent founder, or his aijpointnjont as visitor is to be 
implied (t/). Where new property is annexed to an old foundation 
without a special trust being declart'd or a now visitor being 
ai^pointed, the necessary implication is that tlm new property is 
intended to bo subject to the existing visitatorial jurisdiction (/*)• 
The visitor, however, of the old foundation has no jurisdiction over 
an annexed estate concerning which a sj)ecial trust has been 
declared ( 1 ). If the lung is visitor of an old foundation, which 
accepts an accession, the King, it seems, becomes visitor of the new 
foundation, even if the founder declares tlicro shall be no visitor (k). 

A lay corporation conii)osed of an indefinite number of ineinbora 
may incorporate additional members, who will therouiwn become 
subject to the jurisdiction of the visitor (/). 

583. By the Grammar Schools Act, 1810 (ml, the visitor (if any) 
has a right to he heard by the court before orders are made iimhjr 
that Act(«), and in certain events the consent of tlio visihjr is 
required ( 0 ). 

So, too, the consent of the visitor (if any) i-ust las ol)tained 
before the removal of officers of a charity can bo autfiorised by the 


SaoT. 2 . 
The Visttor. 


Accession of 
new to old 
foundnliou. 


I iicori .oration 

of 111 -V 
in<"i ». 


Visilor’a 
VI'Ilfs ns to 
oi' li'iH nlTi'cl- 
io^Kriiiiimar 

Kcliools. 

As to orders 
Ilf (tommis. 

Butiiom. 


(6) A.-O. V. /Aar/.- (1S0.>), 11 Vos. 191. 

(c) M. V. Windham (1770), Cowp. .'177. • 

(d) Davihon'a Case (1772), cited ('owp. 319 (expulnioti of coimnonors by a 

1, . 1 _r.. ..11! 


ooiloga)' see nlso //. v. Qrnndon {111h), Cowp. 31o 



C. A. 


(/’) Exparie liolkni School (1789), 2 Bro. C. 0. 082. 

M Chreen v. Eather/orth (1730), 1 Vos. Sen. 402, 472. 

Ibid., at p. 47.3; A.M. v. Talbot (1747), 3 Atk. 062 (acceasionof fidlow.ship 
to college foundation); A.-O. r. Flood (1816), Hnyea & Jo. App. xxi, xxxv. 
See alno Ex parie Inge (18.31) 2 Euss. & M. 590, 596. 

(f) Orem V. Hutkeir/orth, eupra, at pp, 468, 469, 473. 

ift) A.-Q. V. Vathtrine Ifnll {Mastar and Fellows) (1820), Juc. 381, 400, It 
was doubt^ {ibid.) whether a college of which the King was visitor could 
accept an accession without the King’s consent, 
ffi A,~0. V. 3Vrf6pf, iMpro, at p. 675. 

(«0 3 ft 4 Viet c. 77., 

M IM„ s. 1. 

(s) JKd., s. 9. 
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SSOT. 2. 
The Visitor. 


General 
juriMlicLion 
to enforce 

trUBtB. 


CHARntBiik. 

Charity Oommissionera (p), and in some cases notice of a proposed 
order mast be given to the visitor (j). 

Sect. 8.—7'h(f Courts, 

Sub-Seot. General, 

684. As a general rule the Chancery Division of the High Court 
has jurisdiction to enforce the observance or redress breaches of all 
trusts, charitable as well as private (r). That court cannot exercise 
its charitable jurisdiction if no trust is ascertained («). The juris* 
diction in the case of charities is more extensive than in the case 
of private trusts (<). Where the trust is charitable the court has 
jurisdiction not only to enforce it and to redress all breaches (a), 
but also, under certain circumstancos, to alter or modify the trust 
to a greater or less degree by virtue of the cy^pr'es doctrine (b). 

The court equally enforces the execution of trusts where 
corporations eleemosynary (c), ecclesiastical (d), or civil (c) are 
trustees for charitable or public purposes. 


{p) Charitublo Trusts Act, 185:3 (16 & 17 Viet. c. 137), s. 22; seo also 
Clmritttblo Trusts Act, 1860 (‘..'3 & 21 Viet. o. 136), ss. 8. H. 

(q) Charitable Trusts Auieiiflmont Act, 3855 (18 & 10 Viet. c. 124), 8. 14. 

(r) Diek v. Audsley, [1008] A. C. 317, 331. This jurisdiclion, formerly 
exercised by tho Court of Chancery, is riovv vested in the Hi^^h Court of Justice, 
Ohnneery Division (Siipieino Court of Judicature Act, 1873 (36 & 37 Viet. c. 66), 
8S. 16, 84). Tho jurisdiction has been exercised by the court from the earliest 
times; WaJteryrnj v. BayU {temp. Hen. 6), 1 Calendar of Proceedings in Chancery, 
Ivii; Lym v. JJfewe (temp. Edw. 4), 2 Cal. Proc. Ch. xliv ; Puyne*$ Case {temp. 
Eliz.), Duke on Charitable Uses, ed. Bridgman, 154. For an account of the 
early history of charitable tiusta and uses, see Tudor, Law of Charities and 
Moiltniiin, p. 1. 

(») Gitimanney y. Butcher (1823), Turn. & E. 260, 270; A.-O. v. St. John’e 
Uusrntal, Bedford (1865), 2 Do G. J. & Sm. 021. 033 ; and seo p. 295, poet. 

(() A.~0. V. Sherhorve Grammar School (Governors) (1854), 18 Beav. 256, 
280; Clephane y. ICdinburyh Corjwration (1860), L. B. 1 So. & Div. 417, 
42J; Amivewe y. M*Ouffog (1886), 11 App. Cas. 813, 316, 

(n) A.-G, y. Sherborne Grammar School (Governors), stipra ; see also Incor- 
pornted Society y. Ukharda (1811), 1 Con. & Law. 58; A.-Q. v. JDuhltn Corporation 
(1827), 1 Bli. (k. 8.) 312, 347, H. L. ; A.*G. v. St. John's Hospital, Bedford, supra. 

(5) See p. 189, 

(c) As to the jurisdiction of the court over eleemosynary corporations, see 
p 283, ante; and A,-G, v. Magdalen College, Oxford (1847), 10 Beav. 402,409, 
whtii« a college was trustee of a grammar school; ff7iisiofi v. Bochester (Dean 
and Chapter) (1849), 7 Hare, 532, 560 (dean and chapter trustees); Daugars ▼. 
Rivat (1859), 28 Beav. 233. The duty of appointing and removing schoolmasters 
may l)e (Willis y. Childe (1851), 13 Beav. 117), but is not necessarily, in &e 
nature of a trust (A.-G. v. Magdalen College, Oxford, supra, at p. 409; Whiston 
V. Boehnter (Ikan and Chapter), supra). If it is a trust an improper removal is 
restrained injunction. II it is not a trust, but only a duty impost on 
trustees, any breach must be redressed by the visitor and not by tlie court (ibid,), 

(d) A.-G, V. St. John's Uiispital, Bedford, supra, at p. 636. See also A,-G. v. 
Brerehn (1752), 2 Vee. Sen. 425. 

(e) Cnmdry Corporation v. A.-Q. (1720), 7 Bro. ParL Oas. 236; A.-0. v. 
Shrtmbu^ 2Wn (1726), Bunb. 215; A.-G. y. Foundling Hospital (Qovemors) 
(1793), 2 Vos. 4S, 46; Oort v. A.-O. (1817). 6 Dow, 136; A.-G. v. SreumrJ Co. 
a816), 1 hler, 4M; A.-G. r. Stafford Corporation (1826), 1 Buss. 547; A.-G. v. 
Exeter Corporation (1826), 2 Buss. 362; A,-Q, v, Dublin Corporation, supra; 
A.''G. v. Carliste CorporaMn (1838^ 2 Sim. 437,449; A.-Q. v. Liverpool Corpora- 
Han (1835), 1 My. & Or, 171. 201; R. LivsrpofA CorporaUon (18S9k 9 

BS* 485; and see Jf. ftynioMtA Garporoi^ (1845), 9 Brav. 67. 
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58d. After some conflict of judicial opinions (/) the rule m 
now established that wherever there is a gift to charity and the 
donor either created or intended to create a trust, and wliother 
the objects are spccifled or indefinite, the court has jurisdiction 
to enforce tlie execution of* the trust, and, if necessary, to apply the 
gift to charilablo purposes by means of a scheiuo (g). 

In accordance with this rule legacies to charitable institutions 
which disclaim (Ji), to non-existing (i) or defunct {k) charitable 
societies, and to societies the names of which are left blank (1), 
are applied by the court. 

586. The jurisdiction of the court also extends to the charitable 
trusts of Koman Catholics, Kuticonformisls and J<nvB, and to the 
trusts relating to their places of worship (w). 

587. The court does not interfere with the execution of a 
charitablo trust unless it appears that such inturferonco will benefit 
the charity («). The court has, however, a general controlling 
power over all charitable ijistiiulions (o). Thus it can always 
enforce the performance of trusts and redress breaches of trust, 
whether the trustee is an individual or an eleemosynary corpora¬ 
tion ip), and whether the corporation is subje-ct to the control of 
a visitor or not (a). On this ground it exercises jurisdiction wdth 
respect to tlio dealings and conduct of governors who receive and 
apply the revenues of charity proi)erty or nmnago charity estates (6), 


(/) A.-O. V. Ikrryiiutn 1 thek. UiS; A.~(L v. llnrirk (1772), And). 712; 

A.'O. V. Lmckuderr;! {Muvrhivmnf) (IS'.'u), Sholford, haw of Mortmain, j). 272; 
A.~0. V. FUirher (lK3o), 6 Ji. J. (cil.) 75; Fthm v. Htmelt (1812), A 1. J^q. R. 
701; it) which Insl-TnfittiirnnMl ciif-ofi, though a tru»t wii« croalod, tho disitosition 
of tho pri'porty was hold to doyolvn on tho Crown and not <m tho court. 

(y) Com V, DiuJceriJhld (njl)), 2 Atk. 5fi2, 5()7, 5()!>; MtitjyHdya v. ThwiknirU 
(1S02), 7 Vcs. 3(5; Milht \. Farmer (1815), 1 Mcr. .'5; J'aire, v. C-duterhirg 
{ArdibUhop) (1807), 14 Vos. 3C4 ; Ommmine,i v. Itutcher (1823). Turn. & It. 200, 
271; lfiii/ter\. Trego (18:50), 5 lluss. 113; A.~G. V. lr:<.-noiigerH’ do. (1833), 2 
My. fc K. 578; Htcie v. A.-O. (1843), 3 Haro, 101, 197;- J. iMvit, [1902] 1 Ch. 
87G, 888; He. Fgne, [lOO-'l] 1 Ch. 83. 

(A) Jletve V. A.-O., supra; ronird, iJetiger v. Druce (1829), Tumi. 32. 

(t) lienuclt V. Uayicr (IS:*!)), 2 Koav. 81; Re Clergy Sonieii/ (1856), 2 IC. & J. 
615; Re Maguire (1870), L. It. 9 Kq. ();52; cei)i<rd, Rwton v. Rurber Taml. 

14. Seo also Sun/vrd y. Gibbotis and Thorhy y. Byrne, cited in Reeve v. A.-O.f 
•uura, at p. 195, n. 

(fc) Hat/lrr y, Trego, supra; BpiUer y. Maude (1881), 32 Oh. D. 108, n.; Re 
So}et/{lim), 17 T. L. E. 118 ; and coini)ai-c lieHlevin, Blevin v. Uephttrn, [1891] 2 
Oi.'23G, C. A., whore a charitablo bequest to an institution which came toon 
end after the dtjath of the testator, but before pajment of tho legacy, was 
applied by tho Crown. 

(0 Re WAite, [1893] 2 Ch. 41; Re Macdujf, MacduJj v. Macduff, [1896] 2 Oh. 

451. C. A. 


(f») See p. 121, ante. 

In) A.-G. V. Rosanquet (1842), 11 L. J. (OH.) 43. 

(o) See A.-G. v. Foundling Ilospi^ {Governors) (1793), 2 Vos. 42, 49. 

(p) Green v. Rtdher/orth (1750), 1 W Sen. 462, 475; Re Vhertsey Marh4 

(1616), 6 Price, 261 ; A.~G. T. Clarendon {Earl) (1811;. 17 Vos*. 491 ; A.-O. v. 
Mansfield {Earl} (1823). 2 Riuw. 601; A.-Q. y. Lnbhuek (1837), Coop. Pr. Can. 
1'6; A,-G. V. Dedham School (1857), 23 Beav. 350; A.-G. v. SL CV.»m Hospital 
(1653), 17 Bear. 435; Willit v. ChUde (1851), 13 b«uv. 117; and soo also A.-G. 
yrtD»t{/ordCorporaUm{llM),2Vee.fi^ . 

(«) jDftiwarrV. E»«i*(1659), 28Beav. 233; and see ahocofiKsaoited»pmwma not*. 
: , (5) Eden T. /’cwfer (1725), 2 P. Win*. 825; A.-G. r. Lock (li44), 3 Atk. 
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Thus, the court may set aside a lease of charity property to one 
of the governors, though there is no suggestion that the transaction 
was fraudulent (f), and interfere when a school chapel is turned 
into a chapel of case (d)» and where the master of a school is collu- 
sively appointed and takes his salary without fullilling the duties 
of his post («). 

688 . On the principle that the authority of the Crown is 
higher than that of the court ( f), tho latter has no general 
jurisdiction to establish or rt'gulate charities founded by royal 
charter ( 7 ). But it has jurisdicliou to see that the provisions of 
tho charter are • observed (h) M-liere improper conduct is 
alhigod (i), and to direct a cy-pres application if the corxwration 
is dissolved (A) or the revenues become insufficient to carry out 
the original intention of tho founder (f), or if, owing to a com¬ 
pulsory sale, the property is converted from land into money (w). 

689. The court has no jurisdiction to interfere in the adminis¬ 
tration of a charity estahlishod and completely regulated )>y Act 
of ravliament (/<)> unh'ss authorised by the Act itself (a); but the 
court may make a scheme in respect of mailers not provided for 
by the Act (M, and may enforce the obMjrvance of the provisions 
contained in the Act (c). 

104, 105; A,-(t. V. FonmUiiiy {Governorti) {II'M), 2 Vos. 42; A.-O. v. 

Miilillrfoii (1751), 2 Vos. 027 ; Fj- parte Kirhtyy Uan-uevorth i/v'piial (1S08), 
15 Vos. 005, 011 ; inid noLo v. Moipeth Cor/ifratiou (1029), Duku on 

Charitublo Uki-h, ed. Hridsrniiui, 212; and i^uUon Colfidd Case (1635), Duko 
on OhiiritiiWo Uhc.s, ed. Jlridgman, 012. 

(f) A.-U. V. Ctnreiidw (Fnrl) (1811), 17 Ves. 491, 500. 

(d) A..C. V. Mavsjicld {Kar!) ^1823\ 2 IIuks. 501. 

(<■) A,-0. V. lU'd/M'd Corjx-ruHon (1751). 2 VfS. Sr^oii. 505. 

(/) A. -It. V. Sinurt (1748). 1 V'es. Son. 72 ; A,-G. v. Middldm, supra; A.-O. 
V. lhdj\>rd C(irp<ti(il!ini (1754), 2 Ve.s. Sen. 505; A.-O. v. Foundliny Hospital 
[Governors), si/)>r<i, at, p. 47; A.-O. v. Clarendon (ICarl), supra; A.-O. V. 
Dedham S'lu-vl (1S57), 23 15o.av. 350, 350; A.-O. v. f''lirist\s Hospital (Oonrnors), 
[1890] 1 (Ui. 879, 8S8 ; and boo He Vhrrlsey Market (1819), 0 Price, 201 ; A.-O. 
V. Ihou ucs l/ospital, Stuni/ord (1839), 00 b, T. 288. 

(,v) K.Kct'i>t Mfhoro the clnntcr is eiil)s.''qiient to tho original foundation (A.-O. 
V. bcdlmm. tichool, supra, at p. 350); sei> also A.-O. v. HI. Clare's School, Smtli- 
t»wi(1837), Ooop. Pr. Chh. 207. 

(/j) Orem v. Ifnther/orth (1750), 1 Ves. Sen. 402, 408; A.-G. v. Foundling 
Hospital (Governors), supra ; A.-O. v. Mansfield (Earl), supra; v. SmytJues 

(18;)3), 2 Hubs. & M. 717,749 ; A.-O. v. WygyestmCs HospiUd (1819), 12Beav, 113, 
123 ; and bbo v. St, John's Hospital, tkd/ord (1805), 34 L, J. (cil.) 441. 

(i) A.-O. V. Uetlford Corporation, siipriy 

(k) A.-O. V. lliclis (1790), Higlimoip, Mortni.ain, 336 ; Re Gomjere' Free 
Grammar '^icJtool at Tarm (1853), 10 Hare, Appendix I,, p. v., where new 
trustees of an extinct corporation were appointed by tho court with Uio assent 
of the Ortavn. 

(l) Re Berkhamjislead Orammar Helwd, [ 1 {H) 8 ] 2 Ch. 25 ; MuneJiMter School Case 
(1867), 2 GL App. 497; and see Berhh'impsteai School CV«c(1865), L. E. 1 Eq. 102. 

(m) ClepJutne v. Edinburgh Corporation (1869), L. B. 1 So. & Div. 417. 

In) lie Ahrewehurg Grammar Srhool (1849), 1 Mao. & Q. 324. 333. 

(a) Ibid., at p. 331 ; Ex parte J'olton School (1789), 2 Bro, C. 0. 062; Re Bed¬ 
ford Charity { 18t38), 5 Siin. 578. In tho Commons Act. 1899 (62 & 63 Viet. c. 30), 
for example by s. 18, the Charity Commisaionera, who have sundry judicial 
functions, arc aivon power to modify statutory provisions ; see further tiUe 
Commons, pp. 55*1, 593, 596, post. 

(5) Re Shrotvslury Grammar Schod, supra, at p. 332, 

\e) A -0. ▼, WyggestatJi'iloefital, supra. 
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590. Nor cau the court exercise its charitable jurisdiction where 
the gift is not charitable in the legal sense, as in the case of a 
private charity (d), or where a gift fails entirely owing to the 
charitable intention not taking etfect (r), or whom the gift was 
never subject to a cliarit»ible trust (/), ns in the case of a gift to 
charity subject to the fulfilment of a eoudilion which was never 
satisfied (f/), or in the case of voluntary subscriptions or funds 
impressed with no charitable trust {h). 

It is not within the jurisdiction of the court to delorniine 
whether ecclesiastical duties enjoined under a charitable b'lindnlion 
are properly performed (/)• Nor can the court prevent a forfeiture 
or a transfer of property from one charity to* another in circum¬ 
stances expressly contemplated by tho donor (/.), or give a 
charity a larger interest in property than that ini ended by tho 
testator (f). 

591. In accordance with the jirinciplo that tho charitable juris¬ 
diction of tho court depends on the 'ixisienco of a trust, and must bo 
utilised for the pur[)o.so of giving ellecL to the donor’s cliaritahlo 
intentions, it may he laid down us a general rule tint a drlinito 
charitable trust must if possible be executed literally («'). 

The court has no authority to vary the original foumlation and 
to apply the charily estates in a nmnner which it conceives 1 o bo 
more beneficial to the ])ublic, or evini such as tlio court may sur¬ 
mise that the founder would lumsolf have conleniplated could lie 
havo foreseen the changes wdiicli have taki'Ji place by lapse of 
time («)• 

TJie founder, and not the court, is the proper person to judge how 
fur a charily founded by him is likely to benefit tho conammity (o), 
and it is not the function of the court to express an opinion 
\ihether an institution which is charitablo in the lej'al senso is 
or is not actually boncficial to the imldic (/>\ though it niuy 


(d) Omvuxnheij v. BnU hcr MSli-'P, Turn. & It. ‘JCO, 27a. /wtoprivutediruitus, 
see p. 117. mtr. 

(ej A.-G. V. lionUl^c (17W), - Ve-s. S.sO, .‘;S7 (cluiritablo object to build a 
church in nurish of A. which tho jwirish did not jienuili; Jtisme v. Jnrhaon 
(1887), aj Ch. D. 400, 403, ('.A. 

(/) De Thctnminea v. iH ll'iuixrni (1828). 5 Ituss, 2.SS. 

(^) Ghambdltti/ne v. IJrockdt (1872), 8 Ch. App. 200, 211 ; iind tMv* He Gyilt 
(1898). 79 L. T. 281. 

(A) Anon. (1745), 0 Atk. 277 ; I.t-Aie v. ISirnii' (1820), 2 Huks. 114, 119. 

(i) A.-G. V. SmiUi'S (1836), 1 Kocn.*2s9. 

(i) ChrisVt llosjnlal v. Oraintjir (1849), 1 Mac. & 0. 400 ; He Tijlrr, [1891] 

3 Ch. 252. C. A. 

(7) He HandfH (KS.S8), 38 Ch. D. 213; Re Blnnt, [1901] 2 Ch. 707. 

(m) A.-G. V. lioultlee, supra, at pp. .387, 3S.<; A.-G. v. Whikhurrh (1790), 3 
Ves. 141, 144; A.-G. v. Tf7/iW«/ (180.;), 11 Ves. 211, 247; He Vampdm 
marHie* (1831), 18 Ch. D. 310, 31 li, 0. A. ; and poo pp. 294, ante. 

In) A.-O. V. aherborne Gramvuir Srlt,i>l (18.71), 18 hc.tV’. 2.50, per VmVAUX, 
M.&, atp. 280- See also Hereford {JJishep) v. AdnrfiK 0 802), 7 V'es. 324, 329, 
See the cases quoted at p. 197, anit. 

(o) A.-G. T. Whiteley, supra, at p. 247; A.-G. v. .Haiii>jidd {Earl) (1823), 2 
Buss. 501, 521*; A.-O. y. Boucherdt (1855), 25 Beav. 110, 118, 119 ; EhUpott, v. 
St. George's llosjdtal (1859), 27 Boav. 107, 111, 112; Harclay v. Ma>Mynr.[lHoH), 

4 Jiir« (sr B ) 1294, 1297* 

(p) Be Feveaux,' Onm$ y, London Antt- VwUectioH Boeidgt f 1866] 2 Ch. 601, 607. 
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decide whether any particular gift is or is not inconsistent mth 
any existing law (q). 

The rule just elated, that a charilahle trust capable of being 
executed cannot be varied, does not, however, always apply in the 
case of charities where, owing to change of circumstances, as tbe 
disappearance of the class sought to be benefited (r) or an increase 
in the income of the charity altogether disproportionate to its 
original objects («), the directions of the founder with respect to 
particular objects, if carried out, so far from being beneficial would 
be detrimental to the objects he meant to benefit (0 ; in such cases 
the court may ultor the mode of applying the charitable funds, but 
the objects of the trust must as far as possible be preserved while 
the mode of their attainment is varied (a). 

Accordingly schemes for regulating grammar schools which were 
founded for instruction in Latin and Greek may contain provisions 
for teaching reading, writing, arithmetic and modern languages (1>). 

And on the same principle the increased revenues of charities 
for apprenticing boys and granting doles may bo diverted to other 
clmritablo purposes on- the ground that the custom of appren¬ 
ticing is practically obsolete (c) and that the granting of doles is 
mischievous (d). 

592. Where thero is an immediate gift for specifiod charitable 
objects, the application of which is postponed (c), the fund may be 
retained, though not indefinitely (/), by the court until it is ascer¬ 
tained whether the specified objects can be eflected or not (q ); and 
the court may direct an inquiry for that purpose (/'), unless it is 
manifest that such an inquiry would be fruitless (i). Until the 


A.~0. V. BouchertU (18.)a), 25 Boiw. IIG, 118. 

(f) Ironnumtjerf' y. A.-O. (18-14), 10 Cl. & 908, 92-1, II. L. (charity 

for tho rodomiition of Biiiish slaves in Turltey). Soo also p. 190, a/gr, for other 
examples of failuro of ohjeets subsoqiiontly to creation of trusts. 

(h) lie J.iitymer'B Vhurity (1889), J,. E. 7 Kq. 353; Re Camprlen Charities 
(1881), 18 Ch. 1). 310, C. A.; tiiul see luwrporattd Bociehj y. l*rice (184-1), 1 Jo. & 
Lat. -198 ; AV Tanplnnoiflr SeJwvl (18091, T. 11. 4 Eq. 294, 

(<) .il.-c;. V, il/urr/ifini (1866), L. R. o'Eq. 424, 430. 

(o) Jle Campden Charities, supra, at p. 323; Andrews v. M'Ouffog (1886), 11 
App. Cas. 313, 316. 

(6) See A.-Q. v. Dixie (1825), 3 Russ. 534, n.; A.~0. v. Ilaherdaskers* Co, 
(1827), 3 Russ. 530 ; A.~0. v. Omeoiyne (1832), 2 My. & 1C. 647; A.-O. v. Caius 
College. (1837), 2 Keen, 150; A.~0. v. Devon (liarl) (1846), 15 Sim. 193; Det'ie- 
hmnpsiead School Case (1865), L. R. 1 Eq. 102; MavchesUr Schotd Case (1867), 
2 Ch, App. 407, See also lie llughy School (1839), 1 Beav. 457; Re Latymer's 
Charity, sofsra, at pp. 358, 350. 

(c) lie Gam}idm Charities, supra, at p. 326. But in 1901 provisions Sot 
appronticing children were inserted in a echomo of the Charity Commissianors 
for regulating Bishop Poi-teons’ Charity (see Tudor, Law of C^rities and Mort- 
msio, 4th ed., |m, 972, 976. Scheme No. 1). 

fd) A.-G. V. jHorciianf, supra, at p. 431. 

(e) Chand> 0 rlayne v. Rroc&ett (1872', 8 Ch. App. 206, whoro Uiere vras 4 
bequest fur the erection of almshouses os soon as a suitable site should, be given; 
BOO also lie $‘nain, [19051 1 Ch. 669, C. A; and cases cited pp. 157,168, ante. 

(/) Siuntti r. Herbert (1872), 7 Ch. App. 282, 243. 

(o) A.~Q. V. Ch&tcr (Bishop) {VBb), 1 Bro. 0. 0. 444. 

(A) A.-O, V. Oxford (BisMp) (1786), 1 Bro. 0- 0. 444, n.; Sinnett v, Herleri, 
SMpra ; Vhamberlayue v. Bro^e^, supra. 

(i) Ms imu's I'rusts (li80>, 33 Ch. D. 419 ; floorer, flbore (1886), 861*.T, 147, 
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Miralt of the inquiry is ascertained, tiie income is aceutnulated, and 
according to the result the accnmolations will be applicable to 
dharity or be dealt with as a lapsed legacy (&). If ultimately the 
prescribed objects take effect the heir has no right to the rents and 
profits accrued while the application is suspended (Q, nor can there 
be a resulting trust (m). 

So, too, the court may exercise its jurisdiction where there is a 
gift over on failure of a prior gift by directing a ey-prh application 
in favour of the prior object (»). 

593. The fact that special remedies are given by a statute to 
another authority for the infringement of a right docs not exclude 
the ordinary jurisdiction of the court. In such cases if a trust 
exists the beneficiaries are entitled to all their legal remedies (o), 
unless the jurisdiction of the court is expressly excluded by the 
statute (p)p 

SxJB-SxcT. 2.—('(ntrol of the Ctiurt oitr Viritort. 


594. The court controls the discretionary powers of a visitor if 
exercised corruptly or dishonestly (<i). 

The court will grant a prohibition if a visitor exceeds the limits 
of his visitatorial authority (fc), or pioceods contrary to his citation 
or inflicts different penalties from those whifh the statutes pre¬ 
scribe (c); or where a person assumes to net as visitor, having 
no jurisdiction (d). But mere irregularity in the jiroceedings or 
informality in the acts of a visitor will not render him liable to a 
prohibition (e). Appearance or answer in cases where a visitor has 
no jurisdiction does not give him jurisdiction. If there is a want 
of jurisdiction it may be called in question at any time, even after 
sentence (/). 


595. The jurisdiction of the court does not extend to matters 
within the discretion properly exercised) of the visitor (y), or 
the trustee (A), governors {i), or other authority (»’ 


(A) Soo A.-‘0. V. Jfowifer (1798), 3 Yes. 714. 
h) fbid. at p. 729, 

Im) See p. ISO, ante. 

?«) Be Upton Warren (1833), 1 Mv. &K. 410; Christ'» Honpitul v. Oraingn 
(IMS), 1 Mac. & G. 460, 465; lie JUhardson (18S8\*56 L. J. ( on.) 784. 

(o) j.-G. ▼. Aspinall (1837), 2 My. & Cr 613, 627; Blevens v, Vh<rwn, [1901] 
1 ti. 8')4, 905; A.-G. v. De WtnUm, [1906J 2 Ch. 106, 115. 


(р) A.-G. V. Asviwdl, supra, at p. 618. 

(a) A.-G. y. Ilarrow Stifuxd {Governors) (1764), 2 Yes. Sen. 561 ; Ex parts 
Kirkhy Raveraworth Sospital (1808), 16.OOS, 314. 

(h) Chichester {Bishop) y. Jiarwaid and Wthher (1787), 1 Term Hep. 660. 

(с) Ely (Bishop T. BenUey (1732), 2 Bro. ParL Cos. 220 

(d) R. y. Chester (Bishop) (1747), 1 Wm. Bl. 23; Whiston y. Rochester (Dean 
and Chapter) (1849), 7 Hare, 532, 558, 

) Ely (Bishop) y. Betdley, supra. 

' " ^ ’ .. I. Sen. 462, 471. 

I supra ; A.-G y. Didudeh QtMege (t841), 

__ , , , (18471, 10 Be»v. 402. As to* 

what matters axe within the discieticm'of the Tisitoi, see pp. 287—294, a/ote. 
th) A.-0. V. Barrow Srhod ^ovsmors), supra. 

(ft Eden v. Foster (1723), 2 P. Wins. 8&. ^ ^ 

(j) JL-Q. V. Bedford Corporation (1734), 2 Yes. Sen. 503; Oostabadie V. 
Cmtahodie (1647), 6 Hare, 410; J^aymem t. Sugby fkhoef (Qosemors) (1874), 
L, B. 18 Bq. 28. 
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8 wjt. 8 . 596. Where visitatorial jurisdiction is reserved by a scheme 

The Courts, to Die Charity CommiBsioiiers or to tlie Board of Education (k), 
the court will not interfere in matters coming within such juris¬ 
diction which have already been “determined conclusively” within 
the meaning of the scheme, before any application is made to the 
court {!). 

rcffoot of 597. The oliject and effect of a mandamus ia no more than to 
m.'iiKiariiua. puj visitatorial power in motion, whereupon the visitor ia at 
liberty to pursue bis own course without review by the court (m). 
When A mandfimus may bo issued by the court in the following circum- 

wm'/hsii"'**’ namely: to compel a visitor to exorcise his visitatorial power 

wi issue. ^vbero he has not acted, declines to net, or acts improperly (a); or 
to compel him to receive and hear an appeal, though the court 
cannot forc(! him to decide on the merits if he considers the appeal 
is brought too laic {h ); so, too, the court may issue a mandamus 
to the liead of a college and to the fellows where the laws of the 
laud have been disobeyed by the fellows, even though there is a 
visitor (c). 

When But the court rofusos to issue a mandamus whore it is doubtful 

r'Xs'-' r whether the visitatorial power is in the persons required to exercise 

‘ it (d), or to compel an inferior officer of a college to execute the 

sentence of the visitor in accordance with the statutes (c), or to 
restore a fellow or member of a college (J )t a chaplain (p) or a 
sister of a ho.spital {h). 

Ili'moiIii'H 598. The remedy (if any) of a person deprived or amoved by a 
visitor appears to lie in an action of ejectment (i), or, if the visitor 


(/.') Si«' till! piiwi’i-.-i of Commissioners under s. 23 of the Endowed Schools 
Act, 1 SO!) (32 & :;3 V'ii't, c. oO), and the decision thereunder in /le JTotigsm’a 
• School (m’l's), 3 App. (’us. S57. As to the Board of Education ond the tranefei' 
of powers to them, sen Board of Education Act, 1809 (62 & 63 Viet o. 33), and 
(Irdcrs in Council made thereunder. 

(/) /i’. V. [1.S8S] W. N. 12, whore the court refused to consider a ques¬ 

tion rouardiii'i the validity of tbo election of a governor which had already been 
“ dolonnined «Hmclusivoly ” by the Charity Commissioners under the scheme. 

(m) A.-G. V. lor* (AnMiithop) (1831), 2 Euss. & M. 461, 468. As to the 
issue of a mandamus generally, see title Oeown Practick. 

(«1 //. V. AVw {Bishop) (1788), 2 Term Bop. 290; R. v. Camitridge Vniveruiiiu 
(1723), 8Mod. llep, 148; it t. mtrmter{Bishop){\8\b), 4M. & S. 415; T^iston 
V. Rochester (fhon and Chapter) (1849), 7 Hare, 532, 058 ; and see Oututon v. 
Bare (17:JS), West temp. Bal'd. 073, 576. 

(5) B. V. Klg {Bishop) (1794), 5 Tferra Eep. 475; and see i?. v. Lincoln 
{Bishop) (4788), cited 2 Term Ecp. 338 ; Ferguson v. KinnouU (1842), 4 State Tr 
(K. 8.) 785,y«!r liord Bbocoiiam, at p. 820. 

W Cambridge (1694), 4 Mod. Eep. 233; but see R. 

T. Gower (1694), 3 Sails. 230. -oo «. 

U) K T. Ely {nMm<){\-im, 1 Wm. Bl. 62, citing BridecoA’s Case (1713). 
tJml Ha^ 111 218^'"'^' (1735), 



^ — —, ..wv, College {\Sl*lS)t 

(ff) Prohurst's (W (1691), Cferth. 168. 

(h) A V. Wheeler (1675). 8 Keb. 360. 

(») R. T. Chester {Bishap) (1747), 1 WiU. 206, 209, 
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hag^ acted contrary to or exceeded his jurisdiction, in an action Skjt. ». 
against him on that ground ( j), Coarts. 


Sitb-Seot. 3. —Coaniy Court*, 

599. In the ease of a charity whose gross annual income (k) does Limit of 
not exceed iiSO ( 0 , the county court of the district has similar jwisdiottoa. 
jurisdiction to that exercised by the Chancery Division of the High 

Court where the appointment or removal of trustees, or any othw 
relief, order, or direction is required (m). 

Application to the county court may be made by the Attovnoy- AppUcaiion. 
General or by any person authorised by the order or certificate of 
the Charity Commissioners (n). 

600. County court judges may not vary any decree, order, ordem of 

or direction of the High Court, or mahe any order inconsistent j>ipi'Conrt 
therewith (o). »»n.y »ot be 

varied olc. 

601. Orders of county courts appointing or removing trustees Control by 
or approving schemes are invalid unless confirmed by the Charity 
Commissioners (p). The Commissioners may also, if dissalisfied “ ”“*'**• 
with the order of the county court, remit the same for recon¬ 
sideration, or may transfer the matter to the High Court ( 5 ), or 

direct any applications within the jurisdiction of a county court 
to be made to the High Court (r). 

If two or more county courts have concurrent jurisdiction with c<m. tirrent 
respect to any charity, applications can bo made to ono only of such j'*’’’ Motion*, 
courts at the same time, and the Commissioners may decide to 
which («). 

602. The county courts have no jurisdiction in any jirocoedings rrocctdingn 
under the Charitable Trusts Act, 18C8, to try or detennino the title ""‘b-r ciiari. 
at law or in equity to any property as between the charity and a 

person holding or claiming adversely, or to deterr ine any question 
as to the existence or extent of any charge or trust (t). Bui an 
action by charity trustees to recover arrears of a charity rent-charge 


See Green v. Jtuther/orth (1750), 1 Vos. Sen. ■J(52, 472. 

(l) A question concerning a rent-charge of £10 isMuiit^ out ul land vuluad at 
ove(r £50 per annum is Within the jurisdiction of the county court {flamno v. 
BratSev, [1896] 1 Q. B. 646). 

(0 Charitable Tmste Act, 1863 (16 & 17 Viet. c. 137), s. 32; Charitable 
Trusts Act, 1860 (23 & 24 Viet c. 136), s. 11. The income of any charity may 
be proved by the certificate of the Charity CominiBBiouers (Charitable Trust* 
Act, 1863 (16 & 17 Viet, c. 1371 a, 44). 

(m) Charitable Trusts Act, 1863 (18 & 17 Viet. 0 . 137), s, 32. As to the 
jcuisdiotion of the Palatine Court, see Charitable Trusts Act, 1863 (IG & 17 
Viet. e. 137), a 29. See generally, os to jurisdiction and practico of county 
courts, title Couktt Coubts. 

(ft) Charitable Truste Act, 1853 (16 & 17 Viet. c. 187), sa 17, 42, 43. The 
practice in the county oourte under this Act is regulattnl by the Ooun^ Court 
Rules, 190^ Old. 48; see title Cotoxt Coukts. 

0 ) Charitable Trusts Act, 1863 (16 & 17 Viet. c. 137), s. 32. 

: p) Ibid., 8. 36. 

«)/6id., 8. 87. 

I rj Jbid., 8. 36. 

•) J&fd., s. 32. 

(Q TKd., a 41 
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is not a ** proceeding ” of the kind mentioned, and is therefore not 
witliin the above rale (a), nor is an action by school managers to 
recover moneys collected by a person for the purposes of the 
Hcliool (b). 

608. The orders made by county courts under their charitable 
jurisdiction are enforceable in the same vray as orders made under 
their ordinary jurisdiction (c). 

604. Appeals may be made from orders of county courts, but only 
with the consent of the Charity Commissioners (d), to the Chancery 
Division of tlie High Court (c). 

Sect. 4. —The Ghaiily Commissionera. 

Sub-Sect. 1.— In QeneraL 

605. The powers exercised by the Charity Commissioners in 
relation to charities are derived mainly from the Charitable Trusts 
Acts, 18r»8 to 1894. The object of these Acts is, shortly, to protect 
property belonging to charities against loss, and to provide a simple 
and economical way of carrying out the charitable intentions of 
founders where such intentions are inadequately expressed in the 
instruments of foundation (/). 

606. The powers of the Commissioners are, on the one hand, of 
an imiuisitorial and administrative nature ig)* and, on the other, 
of a judicial character, similar to those previously exercised by the 
courts (/t). 

The Charitable Trusts Acts are so construed by the courts 
as to further rather than to restrict the jurisdiction vested by them 
in the Commissioners (f). 

607. The Commissioners are concerned with all dealings with 
capital of charities, as well as all variations of the prescribed mode 
of giving effect to the objects of a charity (k). 


(a) liutmtio V. Bradle;/, [1896] 1 Q. B. O'ti. 
(1) Chriitie v. Sandbag, [1880] W. N. 169. 


(<■) Oharilable Truata Act, 1853 (16 & 17 Viet. o. 137), a. 38; and SM 
fis. U6“163 of the County Courts Act, 1888 (31 & 52 Viet c. 43); and 
CoUNXr OOUETS. 

(d) Oharitable Trusts Act, 1863 (16 & 17 Viet a 137), s. 39. 

(c) For DM exatuplo of such aa appeal, see Me DmingUm-m^Baine Chtereh 
BetaU (1860), 8 Jiir. (jf. 8.) 290. For proceedings on appeal see Charitable 
Trusts Act, 16o3 (16 A 17 Vict. c. 137), s. 40, and for forms of orders etc. see 
Couu^ Court Eules, 1903, Forms 434 -442, piinlcd in Yearly County Court 
Prootioe. 1908, VoL II., p|>. 91-—95. See also title CoujrrY Coubts. 

(/) See Tweaty-ointh lleport of the Charity Commissioners, Appendix, p. 2l. 
A* to the juriadiclion of the board of Education over purdv 
charities, see p. 317, tKwf; and tifla Bducatioh, 

{g) Conferred by the Charitable Trusts Acts of 1863 (16 A 17 Vi^ o. 137Vand 
1866 (18 & 19, Viet c. 1^. 

f Ut^Txed. by tbo Ohariteble Trusts Act, 1860 (23 A 24 Viet. c. 186). 

Be Dunean (1867), 3 Oh. App. 856, 369. See also Ee Miwiebe (1872). 
App. 606,606. -v \ 

(l>) See Twenty-ninth Bspolrt of the Charity Obminiasionenn 
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They are in no sense administrators of income, ’which mnsi be 
dealt with by the trustees within the limits prescribed by the 
founder, or according to duly authorised variations {1). 

608. The jurisdiction of the Oommissioners, once brought into 
operation by an application, bannot be put an end to by withdrawal of 
the application before an order has been made (nt). 

609. Persons not complying with renuiaifcions or orders of the 
Commissioners made nnder the Charitable Trusts Acta are guilty 
of contempt of court, and may be attached or committed («). 


Sub-Sect. 2.— Charities anhje-t to the 

610. The Charity Commissioners exercise jurisdiction over all 
foundations or institutions in England or Wales, iucluding Jloman 
Catholic charities (n), which are endowed {b) for charitable pur¬ 
poses (c) and are not expres.sly exempted fi-om the operation of the 
Charitable Trusts Acts (rf). 

Their jurisdiction extends over endowments which are not per¬ 
petual, as where the trustees have power to spend the corpus (r), or 
whore the endowment is rovocahlo i^f ); and also over tiii charities 
founded and endowed in England or Wales the revenues of wliich 
are applied abroad (g), and over all cliarities tlie endowments of 
which are abroad, but the proceeds of which arc aiiplicablo in 
England or Wales \h). 

611. By an endowment is meant all property of every description 
belonging to or held in trust for a charity, and whether held for its 
general purposes or any special purpose, and M’hclher upon trusts or 


(Z) Ife Campden Charities (1881), 18 Cli. I). 310, C, A. 

(m) Be Poor's Lands Charity, JJethnal Green, [1801] 3 Cli. “ K). An ajiplicntjon 
for a schenie to rep:ii]atG part only of a clmiiUiblo truKl, «.</., a partimthtr 
legacy, would not, it ia conceived, give the Coinmiiitfioiiera jurisdiction to settle 
a scheme for the regulation of the entire charity against the wislwiS of the 
trostoes. 

(n) Charitable Trusts Amendment Act, IS.'i.'i ^18 & H* Viet, c, 138), 
a. 9; see also Charitable Trusts Act, 1883 (4« & 47 Viet. e. 137), a. 14; 
aftd j). 309, post. As to contempt of Cfjurl gcnersillr, K»>e titl<' (.'oxtemI'T am> 
ATTACnMBNT. 

(a) Boman Catholic Charities Act, 1800 (23 & 24 Vief. e. 131). 

li) An “endowed foundation” is, it,is coiws'ived, a foundation having an 
endowment within the meaning of s. 66 of tho Charitable Tnwts Act, 18fi3 
(46 & 47 Viet. c. 137), as to which see infra. 

(c) As to the meaning of the expression “ charitable purposes," regard mast 
be had to the preamble of the statute of Elissabeth (s<‘c> p. 1()6, ante ); Wio also 
Charitable Trusts Act, 18S3 (16 ft 17 Vici c. 137), s. 66. 

(d) lUi.; Charitable Trusts Amendment Act, 1855 (18 & 19 Viet c. 121), 
a. 48. The list el exempted charitieB is contained in s. 62 of ths Act of 1853 j 
see p. 804, post. As to charities^jnrtially exempted, soe Sons of the Clergy 
Cbrporaftoa and Skinner, (189^ 1 Oh. 187 ; said p. 307, poet. 

W Se Gilchrist EdaaUional Trust,’[189511 Oh. 371. 

' Peel's School (Sir Bolert) td Tamworth (1868), 3 Ch. App. M3, 

Be Duncan (1867), 2 Ch. App. 866. 

IhUL; and see A.-<7. v. Gilson (1836}» 2 Beav. 317; Ironumgers' Co. w. 
A.-4. (1844), 10 CB. ft Flu. 908, H. h. 
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Sect. 4. comlitions which render it lawful to apply the capital to the main* 
The Charity tcjiance of the charity or upon trusts which confine the charitable 
Commis- application to the income (i). Freehold (k) or leasehold (1) land 
sioncrs. occupied by the charity, but not producing income, is an 
endowment. 

(Jbarifies 612. The jurisdiction of the Commissioners is also exercisable 

vchUkI in over charities vested in corporations sole or aggregate who, either 
corporationB. jointly witli any other person or persons, are the recipients 

of the benefits (?«), and over charities whose trustees are municipal 
corporations or trustees appointed in their place («). 

A charity does mot become exempt from the jurisdiction of the 
Commissioners by being registered as a limited company (o). 

Cathciii-di 613. Though cathedral and collegiate churches are exempt from 
nn<l ooiicgiaic the jurisdiction of the Commissioners (a), cathedral, collegiate (fc), 
ttchooiB. chapter, and other schools of the same kind are not(c). 

Sitij-Sect. 3 .—Charitia esxmpt from the Jurisdiction, 

Uneiidowaci 614. Unendowed charities are not subject to the jurisdiction 
charities. q{ Hiq Commissioners (</). 

The onus of proving that a particular charity is exempt from 
tho jurisdiction lies on the party claiming the exemption (e). 

iJiiivmiiies 615. Tlio jurisdiction of tlie Charity Commissioners does not 
and coiicgcB. extend to tho universities or colleges of Oxford, Cambridge, London, 
or Durham (/), or to the colleges of Eton or Winchester (< 7 ), or to 


(t) Ik OUri/if Orjihan Ctirimradon, [1894] 3 Cb, 145, 161, 0. A.; Charitable 
TnistB Act. 1853 (10 & 17 Viet. c. 137), e. 6(i. 

(/,) Ik (kergt/ Or/'linn Corporation, supra; lie Storkport Ragged Industrial and 
Ikfonnuior)/ tfchools, [1898] 2 Ch. 8S7, 700, C. A.; A,-G. v. Mathieson, [1907] 
2 Oh. 3!i3, 395. C. A. 

(/) ,Sco Ik Church Army (190G), To T.. J. (cir.) 407, C. A. 

(»n) Ohiintuble Trusts Act, 1800 (23 it 24 Viet. c. 130), s. 10. 

(jO Muniiipal Citrptn'ationa Act, 1882 (45 & 46 Yict. c. 60), b. 133; and see 
p, 2vS4, ante. 

{o) Tlie contrary was around iu Re Church Army, supra; ImtCoZEWS-HAiiDY, 
L.J., iiitiinatod at p. 474, without expressly doddiiig the point, that it was impos- 
Btblu to ev.'tdo tho jurisdiction of tho Cominigsioners by such means ; soo also 
,'i's Hocicly for Training Teachers 0 / the Deaf and Whittle's Contract, [190712 
CU. 492. 493, whore XkvTi.LE, J.,_ nssnmes that a charity is not loss within &e 
Charitable Tm.^ts Acts because it is a Uuiited company. 

(u) See note (/i), p. 305, poet. 

{bj Ae*to the moaning of “collegiate school," see Re Stock-port Ragged Indite- 
trial and Rc^formntory SciumSs, supra, at p. 616. 

(f) CharitiiWo Tnists Act, 1853 (16 & 17 Viet, a 137), s. 62; Re Stockport 
Bagged Industrial and Reformatory Schools, aufrra. 

(d) Ropul Society cf London and 'Thompson (18S1), 17 Ch. D. 407 ; Finnhand 
Young to Forhes and Pockin \So. 2), supra. As to the meaning of .endowment, 
800 n. 303, ante. ^ As to unetidovofl charities becoming subject to the juris^ction 
of the Commissionera, eoep. SOT, post. 

(e) Be Clergy Orphan (formation, sujira, atp. 154; Re Oilckrist Edueaticmal 
2Viis(, [1893] I Ch, 370 ; and see Finvis and Young to Forlee and Pochin (No. 2) 
{J8S8), 24 Ch. D. 591. 

(/) Charitable Trusts Act, 1853 (16 & 17 Viet. c. 137), s. 02. 

(g) Charitable Tnuts Amendment Aot, 1855 (18 & 19 Yict e. 124), a. 4|l. 
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any catbedr^ or collegiate charcli(/(), regarded as a corporate 
body consisting of dean, prebendaries and other njoinbers (t). 

616. Except so far as relates to the appointment and removal 
of trustees, tiio vesting of real and personal estate, and the estab¬ 
lishment of schemes(fc), the jurisdiction does not exUaui to any 
building registered and used as a place of meeting for religions 
worship (Z) or any lands and buildings held upon the same or similar 
trusts as the place of meeting (m). Accordingly the e('nsent of the 
Commissioners to an action for the removal of a minister of a 
registered place of religious tvorship is not rcMpiired (n). 

617. The Commissioners of Queen Anne’s Bounty, Uio British 
Museum, and friendly or benefit societies or savings iianks are also 
exempt from the jnrisdiclion (o). 

618. Nor does it extend to any institution, establishment, or 
society for religious or other charitable purposes wholly maintained 
by voluntary contributions, or to any auxiliary or brunch associa¬ 
tions connected therewitli, and also carried on by voluntary con¬ 
tributions only (p). 

A charity “ wholly maintained by voluntary contributions” is 
one which has no invested endowment yielding an income for its 
support, but is dependent on the gifts of the benevolent, whether 
recurrent or occasional and whether inter vivos or by will (y). A 
charity wholly sni>portcd by voluntary subscriplions, payments by 
or on behalf of scholars, and grants froin Hie Board of Education 
and from local education i'.uthoriiics out of rates, comes within this 
definition, and is therefore exempt from the jurisdiction of the 
Board of Education, which exercises jurisdiction over purely 
educational charities in lieu of the Charity Commissioners (r). 


(A) Charitable Trusts Aftt, 1853 (1(> & I7 Viet. o. 137), e. 02. But an cuclow- 
ment for the henclit of juitior cuuons of a cuthc-drnl ao<>s not full within Iho 
exemption if the endowment is not part of tho ctilhedru- proj>orfy (Ale /W’» 
Charity, [1905] 1 Ch. 412); nor docs on oiidowniont consiituig of the suqdua 
revoiuica of a collc«:iato church, and applied for nugmontiug impovorishod 
benefices {A.-G, v. MnncJintfr {Dfau avd Canom) (1881), 18 Ch. D. 590). 

(») See Ite St. John Street Weitltyan yfHhoitiet Chapel, Chester, [1893] 2 Oil. C18, 
630. 031. 

(A) Charitable Trusts Act, 1809 (32 & 33 Viet c. 110), s, 15. 

(f) Charitable Tmata Act, 1853 (10 & 17 Viet. c. 137), s. 02; eeo also 
of l^hgious Worship Registration Act, 1855 (^18 & 19 Viet, c, 81), s. 9. 

(wi) Charitable Trusts (Places of Religious Worship) Ainondroeut Aft, 1894 
(67 w 68 Viet. c. 35), s. 4, passed in* consefiuoufuj of tho decision in Re St. 
John Street Wesleyan Methodist Chapel, Chester, supra. 

g Glen r. Oreyff (1882), 21 Ch. D. 513,0. A. 

Charitable Trusts Act. 1853 (16 & 17 Viet. c. 137), s. G2. 

) Ibid, Seo also Strickland v. Weldon (1885), 28 Ch. I>. <120, 430; Retiae 
T. Pattinson (1886), 32 Ch. 1). 164 (fund raised by voluntary siibfs'iiidions for 
relief of Buffereis in colliery accident). In these two cases the distinction 
between a fund arising from voluntary contributions and a chaiily luaintmned 
by Toluutary contributions was not made. The latter as to a fund arising 
from volunlmy contribations, was overruled by Re Vleryy Orphan Corporation, 
[1894] 3 Ch. 146. 160, 0. A. 

t Be Clergy Orphan Corporatim^ «upm, atjp. 150. 

Rk Sueitiy for Trainimj Teachers of the Deaf an-l WhiUlds Contract, [19071 
486; and u to the jimadiction ot tiie Board of Education, see p. 317, post. 
Bee. however, the suggestion to the oontrary in Re Stac/gport Bagged Induetrial 
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If the traetees of a charity yrholly maintained by volnntai^ 
contributions invest, or retain the investments of, some part of 
such contributions, the charity is- then treated as having an income- 
producing endowment, and accordingly no longer as a charity 
supportod wholly by voluntary contributions (<). 

The result is the same when the contributions are applied in the 
purchase of land to be occupied by the charity and therefore not 
actually producing income (/). In each case the charity becomes a 
“ mixed ” charity, that is, a charity partly maintained by voluntary 
subscriptions and partly by an endowment (a). If the capital 
of this endowment is applicable as income for the mainLeuance of 
the charity, as it '«*ould pnw/d fade be in such cases (a), both the 
voluntary subscriptions and the endowment are exempt from 
the jurisdiction of the Commissioners ( 6 ); but this is not so if 
trusts are declared of the capital which prevent its application 
as income (c). 


Funds of 
socioLics 
rnrrying out 
objo’ots 
iibruud. 


619. The funds and property of missionary and similar societies, 
or of the missionaries, or the teachers or officers of such societies 
or tlicir branches, Ure not subject to the jurisdiction of. the 


uixJ Hf/ormutory (ichooh, [1S5IS] 2 Ch. (S87, C. A., per LiM)i.iJY, M.I!., at pp. 697, 
098, C. A., that charitius iiniintaiuod partly by volimUiry subscriptions and partly 
by othor means, snob other means not being income of aii cudowmont, might bo 
entirely B\ibjoct to tho juri.sdiction of the (.'ommissioners even as regards fho 
voluntary subscriptions. Tho class of cliaritics to which Ltnuley, M.H., was 
rcfiu-iiug, would include hosi)ituls supported pai'tly hy voUmtury contributions 
and partly hy paying putionhs, or schools Bapp<»rtod partly by earnings of 
scholars, as lu lie StoikjiHn't llwjg.td Ittdmirial and Jie ftirmaiory Schools, supra, or 
partly by foos of scholars, us in Jie Society/or Training Teachers of the Deaf and 
Whittle's C'oniraci, [1907J 2 Ch. 486; jJarnard Castle Urban District Council v. 
nV/»o», [1902] 2 Ch. 740, 765, C. A. 

(d) Soo lie Clergy Orphan Gor/torotton, f 1891] 3 Ch, 143, 151, 0. A., oyorruUng 
Sons of the Clergy CorjHtraiion v. Sutton (1800), 27 Beav. 661, 663; Jtoyal Society 
and Thvm/ison (1881), 17 Oh. 1). 407 ; and I'innia and Young to Forbes and 
I'othin (Ko. 2) (1883), 24 Ch. 1). .VJl, so far as those cases decided that contribu¬ 
tions for the general purposes of a charity did not when invested constitute an 
“ ondowraont ” within tho meaiiing of the Charitable Trusts Acts. 

(<) ik Cltrgy Orphan Corporation, supra; A.-G. v. Mathieson, [19073 2 Ch. 383, 
0. A. 

(^u) Be Clergy Orphan Corporation, eupra, at p. 130, whei-e the property in 
question was wo purchuso-money of tho site occupied by the cbaiity. See, 
however, the doubt expressed by Cozssb-IIardy in A.-G, v. Mathieson, supra, 
at p. 394 (whoro the endowment produced no income), and the judgment of 
LlNinJiV. M.B,, in Be Stoclcport Bagp-d Industrial and Be/ormatonj Schools, 
««^o, at p. 697. As to “ mixed " charities, see further p. 307, post. 

(o) BejHerm Orphan Corporation, supra. 

[h) Ibid.; Cliaritablo Ti-uste Act, 1863 (16 & 17 Viet, a 137), s. 62; iito Ch%mh 
Arnty (1906), 73 L. J. (cu.)467 fwheio the “endowment'’ consists of lease* 
bolds purchase with donations); Be JIardim and the Trustees of the Wdsh 
Calfimstie Methodist Connexion (1906), 92 L. T. 641 (chapel and cottage); Bk 
2\nvy and Horton (1906), 49 Sol. Jo. 500 (chapel and cottages). The decision in 
Re Society for Trainii^ Teachers of the and Whittle's Contract, swres, 
could probably be supported on this ground, though tho actual xeaeons given 
in tho judgment seexn iaconeisteut with the definition of *'endowpiiKtP’ in 
Re Clergy Orphan Corporatim, supra. 

(e) A.-G.V. Mathieson, st^d; and compaiw ^ 

M^for^ory Schools, whan the land was not purchased out at teluii^axT 
eoQtnhtttions; and seep, 2fi2S|, ante. ; . 



ovmt Ohaiutibs. 


Gotoioimioniurs if such fnnds or are outside the HmiH of 

Sngland and Wales (d). 


620. Where the annual income of a charity exempted from the 
operation of the Charitable Trjusts Acts is less than ^€50, all or any one 
or more of the trustees or persons administering the charity may 
apply to the Commissioners to have the Charitable Trusts Acts, 
1858 to 1869. or any specified provisions thereof, extended to such 
charity (e). If the income of the charity amounts to or exceeds 
£50, the application must be made by the trustees or persons acting 
in the administration of the charity or a majority of lliera (/). 
Before making any order proper notice must ‘bo given by the 
Commissioners (p). 


Sub-Sect. 4.— Charitiet jnurtly excmjit from Ilf, Jurisdiction, 

621. In the case of mixed charities,” that is to say, charities 
maintained partly by voluntary suhscriplions (/<) and partly by the 
income of an endowment (i), the jurisdiction of the Charity Com- 
misaioners does not extend to the voluntary subscriptions (fr). 
When in such a case the capital of the endowment is applicable 
as income, the endowment is also exempt from the jurisdiction (/); 
but when the capital is not so applicable, the jurisdiction extends 
to both capital and income of the endow'ment (m). 

Accordingly, if land or buildings are acquired by a mixed charity 
for occupation purposes, and the land or buildings are conveyed to 
the charity in order to form a permanent endowment, the charily (so 
far, at all events, as the land is concerned) comes under the juris¬ 
diction of the Commissioners, whether the purchase-money was 
voluntarily contributed or derived from other sources («). 

622. Donations and bequests to mixed charities for their 
general purposes, that is to say, of which no special application or 
appropriation is directed or declared by the dofior tr testator, and 


(d) Oharitoble Trusts Act, 1853 (16 & 17 Tict. c. 137), s. 62, 

(e) lbid,y e. 32; Charitable Trusts Act, 1860 (23 & 24 Viet. o. 136), es. 2, It; 
CharitabU Trusts Act, 1869 (32 & 33 Yict. c. 110), s. 14. 

(/) Charitable Trusts Act, 1860 (2.3 & 24 Yict. c.,13C), ss. 2, 4; Charitable 
Trusts Act, 186^32 & 33 Yict c. 110), s. 14. Bt'e also UamiiUm y, 
iooo<ietl860), 16 W. E. 118, where the application was by an improperly con- 
stitatea governing body; A.-C. v. Manciiester (Dean and Canons) (1881), 18 
Ch. D. 696, 609. 

(g) CharitaUe Trusts Act, 1860 (23 & 24 Yict. c. 136), an. 3, 6; Charitable 
Trusts Act, 1869 (32 & 33 Yict. o. 110), ss. 4,14. As to the notices reqiiivcd, 
see p. 316, post 

(h) See M Clergy. Orphan CoTforation, £1894] 3 Cbt. 146, 161, C.A. 

to As to what 18 an endowment, see p. 303, ante. 

ri) ;Chsritable Trusts Act, 1863 (16 A 17 Yict. o. 137), s. 62. 

«) See cases ia note (6), p. 306, anU. 

(m) JR! Stod^fort Ragged IndiaitricA and Rtfomaiortj Schools, [1898] 2 On. 
681 a A.; A,-(y. V. Mgihieson, [19073 2 Oh. 383, C. A. In earlier caseB the 
joBwetum of tlw Oianmissioners was treated as extending to the income only; 
se6^'|Iom{ Bociety of London and Thanypoon (1881), 17 Ch. D. 407, A14; Re Sons 
of (ke Olergy Coryoridhn (Oovernore) and Signer, [185W] 1 Ch. 178,184. As to 
^ eftset of a charity owning its site, see jpg 306, ante. 

A.-^. T. Mathimm, hmara ; Re Stoek^iH Bagged Indttefrial and Rf/ormatory 
siyira, at fp. (I99t TOO. 
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Charitiis. 


Sbot. 4. which the charities may apply as income, are not subject to the 
The Charity jurisdiction of the Commissioners (o). So, too, funds or voluntary 
Coramis- subscriptions given for the general purposes of a “ mixed charity,” 
sioners. jf invested or appropriated % the governing body for some definite 
object connected with the charity, and any donation or bequest in 
aid of such funds, are exempt from the jurisdiction of the Com¬ 
missioners (p) so long as it is legally competent to the governing 
hotly to convert such investments into money and apply it as 
income {q). 

If, however, a donation given for the general purposes of a 
“ mixed charity is subsequently invested in such a way that the 
invested funds call not be applied as income, the exemption ceases to 
apply (r). Nor is there any exemption in the case of an endowment 
of winch the income only is applicable, for tlie general purposes of 
a charity (s). Nor are funds exempt when given for particular 
objects, as tlie erection of a chapel (0 or the support of a school (a). 

Extent of 623. No charity which is partly maintained by voluntary contri- 
exttmpiion, hutions is, so far as it is so maintained, within the jurisdiction of 

the Corumissionora (ft). 

Suii-SucT. 5 .—Nature of the Jurixdiiiion. 

(1) inqiiisi. 624. The Charity Commissioners may, acting personally or 
lonui. through assistant Gommissionors (c), inquire into the condition and 

inanagoment of all charities in England and Wales which are not 
expressly exempted from their jurisdiction (d). 


(«») Charitable Trusts Act, 1853 (16 & 17 Viet. c. 137), s. 62; Ee Wiiaon 
(ISj*!), 19 13 out. 59-1, whore tlio consent of the Coinmissioiiors was notivquired 
to autliuriso tlie payment out of court of a legacy given to a “ mixed charity " 
for its gonei'al puiposcs. 8oo also vl.-Cr, v. Mathieaon, [1907] 2 Ch. 383, 393, 
0. A.; und as t.o wliat const,itntea a sjiecial appropriation, see ibid, at p. 395; 
lie Sodiij/foT Training Tvachora of the Deaf arid WhUtlr'a Contract, [1907] 2 Ch. 
4R(!, 49-1 ; Ee Church Army (1906). 75 L. if. (CU.) 467, C. A. ; lie Harding and 
2'ruatee» of the Welsh Calvinistic Methodist Connesim, (1905), 92 L. T. 641; Ee 
Parry and IJotion (1905), 49 Sol. Jo, 600. 

(р) Charitable Trusts Act, 1853 (16 & 17 Viet. c. 137), b. 62; Ee Clergy Orphan 
Corporation, [1891] 3 Ch. 162, 0. A. (where the investment was in land). It 
will be observed that this exemption applies only to a “ mixed charity ” (t&td.). ' 
Sec also Ee St. John Street Wesleyan Methodist Chapel, Chester, [1893] 2 Oh. 630. 

{q) A.-(J, V. Mathiesem, supra, at p. 393. 

(r) Ihid, , 

(*) Ee St. John Street Weslet/an Methodist Chapel, Cltestcr, supra, at p. 636; 
Re Clergy Orphan Corporation, [1894] 3 Ch. 151, C. A. 

(<) Ee St. John Street Wesleyan Methodist Ckajiel, Chester, supra. 

to) Ee Peel's {Sir Itoherl) School at Tamworth (1868), 3 Ch. App. 543, 664. 

(5) Ee Stochport Eayg^ Industrial and Ee/ormatory Schools, (1898] 2 Ch. 087, 
698, 700, C. A: IZe Sons of the Clergy Corporation (Oovemors) and Skinner, [18931 
1 Oh. 184. 

(с) See Charitable Tnxsta Act, 1S87 (50 & 51 Viot. c. 49), s. 2. AssiataDt 
Commiariuners were formerly f'nlled “ inspectors.” 

(d) Charitable Trusts Act, 1853 (16 & 17 Viet. c. ]37), ss. 9,19. As to what 
chanties are within the jurisdiction of the Commissioners, see pp. 803, 304, 
Ooundls of counties or county boroughs are authorised to contribute out 
of tim oowiy funds or bmxmgh fund's or rates to tftpenses of inquiries conducted 
hf the Charity Commissiemers into chaririee affecting sn^ countiee or oousiy 
boroughs (Charity Inquiries Expenses Act, 1892 (66 & 66 Tict. c. 16). 
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► PlBT IX.'-JimiSOICmON OVER CHARITIES. 

■625.^ For this purpose they majr require accounts, statements, 
and written answers to inquiries, verified by oath or otherwise, to be 
furnished by the following persons, namely, (1) trustees or i> 0 rsons 
acting or concerned in the management or administrntiou of such 
charities, (2) agents of any such trustees or persons, (8) depositaries 
of any funds or moneys of such charities, (4) beneficial recipients Of 
any funds of a charity or of any income therefrom, and (6) persons 
having the possession or control of any documents concerning a 
charity or its property (e). 

Such persons may also be required to attend, within a radius of 
ten miles from their place of abode, before the Commissioners for 
examination on oath or otherwise, and to bring and produce 
documents in their custody relating to the charity (./ ). 

The Commissioners may require offic(>rs having the custody of 
enrolments, decrees, reports, records, and other dociuucnts relating 
to any charily to furnish copies or extrocts to them, and may 
examine registers and records of the courts, public registries, and 
offices of records and take copies and extracts without payment (</). 

The Commissioners may also require documents belonging solely 
to a charity to be transmitted to thorn at the office of tli<> 
Commission for examination {h). 

All the above-mentioned requisitions must bo made by an order 
of the Board or by precept iimler the hand of the Commissioner or 
assistant Commissioner making the same, (i), 

626. Persons wilfully giving false evidence to the Commissioners 
are guilty of misdemeanour (A), 

Persons improperly refusing or noglecliug to render accounts or 
statements, or to make answers to inquiries by the CounTiissioners, 
or to attend before thorn or give evidence, or altering, destroying, 
withholding, or refusing to produce documents, are guilty of con¬ 
tempt of court, and may bo attached and committed {/.). 

627. The Commissioners have no power to reqinre any informa¬ 
tion or the production of any document relating to a charity fi'om 
any persons holding or claiming to hold any property adversfdy to 
any charity or free from any charitable trust {m), though they may 
procure information elsewhere if they can. The mere setting up of 


(«) ChariUble Trusts Act, 185a (16 & 17 Vict. c. 137), n. 10; ChiiritoMo 

Trusts Amendment Act, 1855 (18 & 10 Ai^ct. c. TJ I), s. 6. 

(/) Charitable Trusts Act, 1863 (16 & 17 Vict. o. 137), b. 12; Oluuitablo 

Trusts Amendment Act, 1855 (18 & 19 Vict. c. 121), s. 7. 

(g) Charitable Trusts Act. 1853 (16 & 17 Vict. c. 137), s. 11. 

(h) Charitable Trusts Act, 1860 (23 & 24 Vict. c. 136), s. 19. 

(0 Charitable Trusts Amendment Act, 1855 (IS & 19 Vict. c. 121), s. H; 
OWitable Trusts Act, 1887 (50 & 61 Yict. c. 49), s. 2. 

! k) Charitable Trusts Act, 1853 (16 & 17 Vict. c. 137), s. 13. 
i) Ibid,, B. 14; Charitable Tnists Amendment Act, IS-W (18 & 19 Vict. 
124), s. 9. Vor on example of a motion by the (Jharity Commissionets to 
issue a writ of attadunent against charity trusteas for neglecting to deliver 
acconnti, see Jle Oilehrut £ducaiicnal Trtui, [1895] 1 C’h. 367, 373, where a form 
of oteder is given, 

(vaV Chantable Trusts'Act, 1663 (16 & 17 Vict. c. 137), s. Id; Chantabls 
Trusts Amendment Act, 1855 (18 19 Vict. e, 124), a. 6. 
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an adverse elaim is not snfficient to oust the jarisdietion ol 
Commissioners. It is for the court to decide whether such a claint 
is well-founded (ti)- 

628 . The Charity CominisBionorB may, if applied to by the 
trustees or other persons concerned in the administration of a 
charity, give their opinion, advice, or direction (o) rospectinp^ the 
administration of such charity, or the management or application of 
the charity property, or any question or dispute relating thereto; 
mid any person acting in accordance with the advice or opinion 
of the Commissioners is indemnified against all liability, unless 
the advice or opinion has been obtained fraudulently or by wilful 
concealment or misrepresentation (p). 

629 . Any question or dispute among the members of any charity, 
whether exempted or not from the operation of the Charitable 
Trusts ActB(/;f), and including rural parish charities (r), in relation 
to any office or tho fitness or disqualification of any trustee or 
officer, or his election or removal, or generally in relation to the 
inanngoincnt of the charity, may, with the authority of two-thirds 
of tho membora present at any Bjiecial meeting duly convened by 
notice in manner provided by tho rules of the charity as to meetings, 
be referred to tho arbitration of the Commissioners, whose decision 
will be final, and may bo made a rule of court («). 

The Commissioners have similar powers in connection with ques¬ 
tions or disputes among members of certified places of religious 
worship, if such members choose to avail themselves of those 
powers (<)• 

630 . Bubject to certain exceptions (a), no legal proceedings in 
any court may be tahen for obtaining any relief order or direction 
concerning a charity, its property or income, except with the 
sanction of the Charity Commissioners or of the Board of Education, 
as the case may bo (i). This rule applies to legal proceedings which 

fw) Be PetVs (Sir Bohert) School at Tnmvmrth (181)8), 3 Oh. App. 643, 660. 

W A foimal order or cortiOcate eigned by two or more of tho Oonunisdouera 
and scaled with thidr seal is necessary (Charitable Trusts Act, 1863 (16 & 17 
Viet. c. 137), 8.16; Thomat v. Harford (1883), 48 L. T. 262); and me A.-ff. v. 
Ihujhes (1899), 81 L. T. 679. 

(p) Ohtiritablo Trusts Act, 1853 (16 & 17 Viet, c. 137), e. 16. Per a form 
of application to the Charity Commiseioners under this section, see Encydo- 
pmdia of Forms, Vol. III., p. 468. * 

(}) Cbmitable Trusts Amendment Act, 1855 (18 & 19 Viet. c. 124), s. 46. 

(r) Local Government Act, 1894 (86 & o'! Viet. c. 73), s. 70 (2). 

(») Charitable Trusts Act, 1863 (16 & 17 Viet. o. 137), s. 64. 

(n Places of Worship Eegistiation Act, 1865 (18 & 19 Viet. o. 81), s. 9. 

(oj See pp. 311, 820, port. 

(6) Charitable Trusts Act, 1853 (16 & 17 VioL c. 137), s. 17. For a fom of 
application to the Oommissioners for authority to take legal prooeedings, see 
Enoyolopasdia of Forms, Vol. HI., p. 467. S. 17 prevents toe needless .insota- 
tion of proceedings whose object is merely to create costs; see ife Aider’s Haipital 
(1865), 6 T)e G. M. ft G. 184, 180; Be Jarvit? Charity (1869), 1 Brew, ft iSm. 97, 
100; Jtraund v. Devon (fiorl) (1868), 3 Ch. App. 800,804: Bolme v. Ony (1877), 
5 Ch. D. 901, 903, 0. M BfodoHv. Blair (18W), 4A Ch. D. 139, IM, a A^. Aa 
to toe powers of the Charity Cominissionere, see A.-C. v. MamMrtor Wim 
««* CbnoiMt) (1881), 18 <3h. 696, 609. 



JJL—JUBlSWCmOK OVBK OHAUniES. 

either wholly or partially involve administration of the tTosts of . ft 
charity (c), and to proceedings taken in pursuance of a private Act 
of PftrliomentCd). 

631 . Applications to the ^court “ in any suit or malU)r acLtially 
pending” (c); actions, whether legal (/) or equitable (</)* to eu£orc\> 
common law rights or to enforce indiviflual equitable rights nut 
relating to the administration of a cliaiilable trust (//); applications 
to the court for an order sanctioning the retention of land devised 
to a charity or the acquisition of land out of personal ostuto 


(c) For oxamplos of procoodiiigs requiring tlio aaoction of the Comnussioners 
or of the Boai-d of Education, ne tlio caho may Ihj, swto lie lWd'9 ('iuinty (IMW), 
'J Drew. y21 (poHtiou for erection of new whool); lie i/urctV ('hariitf (I8.)9), 1 
Drew. & Sra. 97: Jte Jhntran (1SG7), 2 Ch. Apj). 850 (petition for .'ippiuntniont of 
new trustooii); Hrauud v. Ikmn {Earl) (ISOs), 3 CL App. 800 (action ugiuu.st 
trustees by poraoua cbiiining to pnrticip.ato in an educationul chiiritv); 

V. Forster, [1877] W. N. 74 (action t >y miniater and chuivliwarilous against 
t'ormor churchwardens tc» enforce IrnnshT of charitablo legacy); flrittniu v. 
ycerfon (1877), 25 Ch. D. 41, ii. (action by schoolmaster claiming un account 
and payment); A.-G. v. Manrhedcr {Ikan and Caiioas) (ISSl), 18 Ch, D. 590 
(mandamus compelling accoimis to be roiub'rcd of incumo n|)}>!icat»lu to cbiirit)’); 
Bfuthnll V. Ktlnwrey (Earl) (1883), 25 Cli. 1>. 39, C. A. (action by medical odicor 
against commit toe of ho.s]iital edaiming declaration I bat ho bold ollicc during 
goofl behaviour); Hooke v. Daaeon, [1895] 1 (’h. *180 (action b}’ o.vaniincr 
against trust cos of educational foundation claiming Rclmliirsbi])); Uanhadarn- 
fator School Board v. Ojfirial Trustees of VharilaUe Eumh, [H)01] 1 K. B. 430, 
0, A. (action by school hoard against tho oflicial tnistee'H. to whom the charity 
endowments had been trausfemid, claiming iixecutioii of Iho trust'-); lie 
Stockport llayffcd Indmtrlal and lltfonnaUrn S hools, [189N] 2 Ch. 087, (t. A, 
(jietition to court by trustees to sauction propos'-d mortgage of charity lands). 

{d) Jte Brnglcif Free Schofd (18.54), 2 Drew, 283. 

(o) Charitablo Trusts Act, 1853 (10 & 17 Viet. c. 137), «. 17; Jle I isirr's 
Hospital (1856), 6 De O. M. & G. 184, Cl. A., overruling Ik Marka\ Jl's Lcqnnj (18.74), 
17 Beav. ()18; Be St. Giles' and St, Ge^rfje's, Ill(joii}Hl>uru (18.57), 27 L. J. (cu.) 
660; Be Poplar and Bladnvall Free ScJuml (1878), 8 Ch. 1' 543 (applications 
respecting funds in court). "When a (Inal order has boon in. lo on a potitJon, 
the matter is no longer actually pending {Be Jarvis* Vharihi, sapra; Be Ford’s 
Charity, svjrra ); see also Be Dnvean, supra. As to the consent of tho Conimis- 
sioners not being necessary for applications relating to invcHtmonts of money 
in court, see pp. 219, 242, ante. 

( f) Charitaole Trusts Act, 185.3 (16 & 17 Viet. o. UJ7), s. 17 ; Jlolme r. (hiy 
(1877), 6 Ch. D. 901; Alexander v. Drewiit (1880), 2 T. h. U. 702; Bassnnn v. 
Bradleii, ''1896] 1 Q. B. 646 (actions of ejectment or to recover rent or arrears 
from Plants of charity estates). As to ejectment actions against miniKtors of 
dinantiing chapels by the persons in whom tho chapels arc vested, see Jfoe v, 
Janes (1830), 10 B. & (J. 718 ; Dae v. M'Xarij (1830), 5 Man. & By. 020 ; i/oe 
d. Kisehmr v. Itoe (1838), 7 DowL 97; Doe d. Dickens v. lU (1S3'>;. 7 Dowl, 
121 j Doe d. Somers (Earl) v. Roe (1840), 8 Dowl. 292; Doe <1. Smith v. Itoe 
(1840), 8 DowL 609; Doe d. FUhmmqers' Co. y. Roe (1843), 2 Dowl, (K. B.) 
689; Doer. Fletcher (1828), BB. £ 0. 25. 

(g) Hdras v. (3h/y, supra (injunction against wrongful posBosHi'm of charity 
pwmerty); Rendall ▼. BlaW (1890), 46 Oh. D. 139, 164, 15.5, C. A, (injunction 
to xuatxain trespass); eordri, Tkoi^ v, Har/ord (1883), 48 h. T, 202 (consent 
at Oommissionet's requicod to action by charity trustees to prevent interfetettc® 

V. Bhir, supra, at p. 160; Fisher y. Jackson, [1801} 2 Ch- 
(inj[iincti<m to reshSain improper dismissal of schoolmasiei-^; sec also BnttJudl 
▼. MiRnor^ lEarl), noma.^ where tlie quostion was discussed, out not derided; 
£h 4 is «. Forman (1891), 61 L. J. (UB.) 140, where the question of the eonseut of 
ttjalilliiBaDiseioneie wee not raised. 
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bequeathed to a charity for tliat purpose (i); applications where the 
trust is not charitable (/.), or for determining whether a trust is 
charitable or not (/); applications claiming any properly or seeking 
any relief advei oely to a charity {in); and actions concerning charities 
exempted from tho Charitable Trusts, Acts(«), do not require the 
consent of the Commissioners. Nor is such consent required 
whore property belongs partly to an exempted and partly to a non- 
exeinpled charily, if the legal j>roceeding concenis only the exempted 
charity (o). 

632 . The certificate required is not to the effect that the Com- 
inissioners ai)proYe of the particular proposal, but that the applica¬ 
tion is made with their permission (p). 

633 . Proceedings taken without the necessary certificate of the 
Charity Coinmi.sHioners are not dismissed immediately, but are 
ordered to stand over until it has been ascertained whether or not 
the certiticato can be obtained (< 2 ). If tho certificate cannot be 
obtained, tho ]iroc(!odings must be dismissed (r), even though all the 
parties assent to tho aj)plication being heard (s), or the question at 
issue is an urgent one (I). 

634 . Tho sanction of the Charity Commissioners is not required 
to enable the Altoinoy-General, acting exofuio, to make such appli¬ 
cations and lake such proceedings with respect to any charity in the 
Chancery Division of the High Court or otherwise as he may think 
fit(«), mcluding petitions under the Charities Procedure Act, 1812(f»). 


(0 Mortmain and Charit.'ltdo Uws Act, 1801 (54 & 55 Viet. c. 73), s. 8; Jle 
Cliurrh ralrcvwje Trust, [1904] 2 Cli. 91.3, 0. A. 

(/.•) rrreliifi/ V. (.\t/i:hrilcr Ctjrporation (1882), 21 Oh. D. 120. 

(l) lie St. Oilie' tiiiil St. (irun/c's, liUmnshury (1858), 25 Beav. 310; ReShum's 
Trusts (1904), 91 L. T. 192., 

(»/) Oharitable Tnisls Act, 1853 (IG & 17 Viet. c. 137), s. 17; Brittain v. 
O' lrtoii (1877), 25 Cli. D. 41, n.; Bruthall v, Kilnutrry (Bart) (1883), 25 Ch. D. 
39, 44, } ■>, C. A. yeo also Be VeiTa (Sir Bubert) School at Tamworih (1808), 

3 (.'h. Apj). 54,3. 

(?/i /,V Il’i/sonV mu (1854), 19 Boav. 594; Olen v. Oreyy (1882), 21 Ch. D. 
513, 0. A.; iVaac v. Battiiison (1886), 32 Ch. D. 154; amlsoe v. Sidney 
Sussex VolJajf, Vambridye (1660). 21 Ch. D. 514, n., whore Lord CublMSFOBD, 
Ij.O., oxprossod an opinion to tho conti-aiy; Sfridlund v. Weldon (1865), 28 < 
Ch. 1). 420. where tho point was argued, hut not decided. 

(v) t?oo Re Meyrkk's Charity (1855), 1 Jur. (s. s.) 438, explained in Re Dad's 
Charity. [1905] i C'h, 442, 448. It is othorwiso whore the proceedings concern 
the nou-exompted charity (A.-O. v. <Mant.htst(T (Dean and Canons) (1881), 18 
Ch. I). 596, 611: Re Doda Charity, sapra). 

(p) parte Wnt/ord Burial Board (1850), 2 Jur. (jf. s.) 1045. For form of 
application for anthoritv to take legal procoedingH, see Eucvclopsedia of Forms, 
Vol 111., p. 457. 

(q) Be Bivyley Free Srhotd (1854), 2 Drew. 283; Be MarJcireire Legacy (IBdi), 17 
Bear. 618, 622; Be London, Brighton, and South Coaet Baih Co. (185^, 18 B^v. 
008, 609; Be Skeat'e Charity (l8oh), 25 L, J. (cH.) 49; A.-G. v. Mancherier 
(Ikan and Canons), s%tpra; Bendall v. Blair (1890), 45 Ch. D. 139, O. A.; Boohe 
▼. Dao son. ('1895] 1 Cm. 480; Re Dods Charity, supra, 

(r) BendaU v. Blair, eupi'a. 

(e) Glen V. Gregg, eip^. 

f t) imrte Watford Burial Board, suj)ra, 

a) Ohatitahlo Trusts Aot, 1853 (16 & 17 Viet. c. 137), s. 18. 
b) Ibid., s. 43; ObuNdtiM Procedure 1812 (62 (W S, a 101). 
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Except as regards applications made under the jnriadiotion 
created by the Charitable Trusts Act, 1853, that Act does not 
dispense with the fiat of the Attorney-General to any proceeding 
where such fiat was previously required (c). 

The Charity CommiKsioners may certify in writing cases to 
tlie Attorney-General where it appears to tho Board that the 
institution of legal proceedings is requisite or desirable with respect 
to any charity or tho estates, funds, property, or aft'nirs thereof, 
and that under the circiunstances it is desirable that such proceed¬ 
ings should be instituted by tho Attorney-General. Tljoreupon, if 
the Attorney-General, upon consideration of tlio circumstances, 
thinks fit, he will institute and prosecute the roqu*i‘'ito proceedings 
by action, petition, or application to a judge in chamlxirs or to a 
county court, as tho case may be (d). 

63fi. If authorised by the Commissioners, the majority of the 
trustees of a charily may take or defend any legal proceedings 
as if they wore sole trustees, and the death or removal from ollice 
of any of such trustees does not cause tho discontinuance of tho 
proceedings (e). 

636. The Commissioners may themselves, with ibo consent of 
the Attornev-Geueral, institute proceedings for the recovery of 
property belonging to a charity where tho annual value of such 
property does not exceed (/). 

The CommissionerB may sanction compromisos of claims on 
behalf of a charity (»/) or against a charity or its fcrusloos {h). 

The Commissioners may also, in certain circumstances, sanction 
sales (i), morigages {Ic), leases (/), and excliauges (/») of charity 


(c) Chavitablo Trusts Act. 1853 (IG & 17 Viet. c. 137), b. 18. Tho Gal of th« 
Attorney-deuoral is required, for example, to acli*>i»B in the iiiif.'u o of luforinn tioiis 
und also to petitions under tho Charities Procedure Act, 181:’ ini Goo. 3, c. 11); 
see pp. 325. 333, post. 

(d) Charitable Trusts Aot. 18S3 (1C & 17 Viot. c. 1.37), «. 20; and fum, fi.tf,. 


[ 18 %] 1 Ch. 879 (adjoiiriit'd suinnioiiH); 
d fiuinrnfuis). 


B. 3; and see 


A.-O. V. Christ’s Jfnsfiital {Oovtmora), ^ 
lie Mamcr, [lOO.li 1 Olu 6vS (udjourup^! 

(e) Charitable Trusts Act, 1SG9 (:{2 & 33 Vif-t. c. 110), s. 13. 

(/) Charitable Trusts Itecovery Act, 1891 (51 Viet. c. 17), 
p. 202, ante. 

(g) Chi ritablo Trusts Act, 1853 (IG & 17 Vi<t. r. 137), «. 23. OrderH for tho 
redemption of ront-chargcs are fri'qiujnlly niado under tho powers conferred 
by this section. If a compromise includes a partition, it .v-ems that an order 
for partition is valid. See also p. 233, auir. 

{h) Charitable Tm-ls Amendment Act, 1855 (IS & 19 Vitt. c, 124), s. 31. 
The claims refeiT<*tl to are, it is conceived, claims by persons who do not claim 


to be beneficiarie.s. _ , _ 

li) Charitable Trusts Act, 1853 (IG & 17 Viet. c. 137), es. 21, 2(1; Charitable 
Trusts Amendment Act, 1855 (18 & 19 Viet. c. 124), ss. 29. 38. 'I he law as to 
the Bale, mortgage, leasing, and exchange of charity estates is fully dealt with 
at p. 216, ante. „ . 

(fc) Charitable Trusts Act, 1833 (16 & 17 Viet. c. 137), f. 21 ; ObartUiblo 
Trnets Amendment Act, 1865 (18 & 10 Viet, c. 124), s. 29; and see p. 235, ante. 

(ft Charitable Trusts Act, 1833 (16 & 17 Viet. c. 137), »s. 21, 26; Charitable 
Troste Amendment Act, 1855 (18 & 19 Viet. o. 124), bs. 10, 29, 38, 39; and 


Bee n. 229, ante. _ 

(wVCaiaiitable Troste Act, 1853 (16 & 17 Viet. o. 1.17), ss. 24, 26; Charitable 
Trusts Amendment Act, 1865 {IB & 19 Viet. e. 124), ». 38; and see p. 232, ante. 
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Sect. 4 . estates, the sale or redemption of charity rent-charges (n), Che 
The Charity purchase of sites for charitable institutions from persons under 
Commis- disabilities (o), or the purchase of land generally for the benefit of 
a charity (p). 

. They may authorise charity trustees to remove officers from 
their posts subject to the consent in writing of the visitor (if any) 
of the charity, and to charge the salary of any successor or any 
of the roveimos of tho charily with retiring allowances (q), 

d’hey have jurisdiction provisionally to ap])rove and certify 
schemes the carrying into effect of which requires parliamentary 
8anctiou(/ ), and they may approve schemes for tho leasing of charity 
proi)orty (e). 


Bioners. 

Removal of 
uflicers. 


Approval of 
Bcbemcs. 


Certificate of 637. The Charity Commissioners may also grant certificates of 
tuwrpf)ration incorporatif)!! to the inistocs of any charity for religious, educational, 
o us ces. scientific, or public purposes (i). 


(3) Jujicfai. 638. Tho Charity Commissioners have jurisdiction to malce 
Oencrai Orders for the apiiointment or removal of trustees (i/), or for the 
juriMliction. removal of scboolmaster8(a) or other officers (/;) of any charity, or 
for or relating to tho assurance, transfer, payment, or vesting of any 
real or personal estate belonging to a charity, or entitling the official 
trustees of charitable funds (c) or any other trustees to call for a 
transfer of and to transfer any stock belonging to such estate, or 
for the establishment of any scheme (d) for tho administration of 


(h) Cliaritjtblo Trusts Act, ISiiS (1C & 17 Viet, o, 137', s. 25; and bob p. 222, 
ati/c, 

(v) I bid,, s. 27. 

(p) Jbid., B. 21; Chnritablo Trusts Act, 18G0 (23 & 24 Viet. o. 136), ss. 2, 

1 .), 

(q) Ohiiritable Trusts Act, lSo3 (10 & 17 Viet. c. 137). b. 22. See alf-n 
('ImriluWo Trusts Act, 1860 (23 & 24 Viefc. c. 136), ss. 2, 6, S, 13, 14; and 
1». 247. ntdf. 

(r) Ohaiilttblo Trusts Act, 18.>3 ' lO & 17 Viet. c. 1.37), ss. 54—60; and see 
p. 186, ante. 

(j«) tJhuntftblo Trusts Ameudmont Act, 18.35 (IS & 19 Viet. c. 124), s. 39; and 
soc })]>. 185, 229, iiiitr,, 

(0 (Jlmrity I'l'iisiteos Incorporation Act, 1872 (35 & 36 Viet. c. 24); and see 
p, 285, a/df. 

(k) Churituble Trusts Act, 1860 (23 & 24 Viet. c. 136), s. 2; and seo pp. 268, < 
270, mitt!. The Coinmiasirvnors not remove a trustee inevoly on account 
of his religious belief (Cliaritablo Trusts Act, 1860 (23 & 24 Viet, c.-136), s. 4). 
Tho i)owcrR of tho Commissioners under s. 2 of the Obaiitnblo Trusts Act, 1860 
(23 I'fe 24 Viot. c, 136) (othor than theme relating to the official trustees), have, 
so far «• they relate to endowments of a solelv educational nature, been tmns- 
focrod to the Board of .Education (Board of Education Act, 1890 (62 & 63 Viet 
e. 33), and Orders in Oouncil made tboreunder). 

(a) Oharitable Trusts Act, 1860 (23 & 24 Viet. c. 136), a. 2; and aeo p. 255, 
aitfa At to tho Board of Educutiou, see note (u), supra. 
m IbM. 

h) Ibid. See also p. 281,jrafe. 

(cf) 1 hW. See alro p* IBS', ante. Forma of application for uao tmder this 
section, together with printed instructions, are ^tainalde from tire Oharitr 
Comniksion Office (Ohanty Commission Forma Nos. 9, II, 12, and 13). &*e 
also Encycloprodia of Forma, Vol. III., pp. 458,467, and p. 460, whert a aiiailar 
form for \ise in casos of registsted places of worship is given, A tA' the 
instructions issued by the Charity Couuniasionera will be found in Tudor, Imvt 
id Oharities and Mortmain^ 4th ed. at p. 960. 
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• (e). ^ Orders of this kiad may also be mode iu regard to 

buildings registered as places of meeting for religions worship on 
application by the trustees {/). 

The Board may also make orders for the apportionment of 
Boman Catholic charities applicable partly to superstitious uses 

639. Applications for appointing or removing trustees, removing 

schoolmasters or officers, establishing schemes, or vesting charity 
property in the official trustee of charity lands must ho made in 
the case of a charity having a gross annual iucorno of .t*50 or 

upwards by_ either (1) all tbo trustees or persons acting in the 

administration of the charity, or (2) a majority of such trustoos 
or of such persons present at a duly constiiutod meeting {h ); 
and in the case of a charity luwiug a gross annual income of 

less than £50 by eitlier (1) all or any one or more of llie 

trustees of, or the persons administering or claiming to aditunisler 
or interested in, the cluirity, or (2) any two or more inhabitants 
of any parish or placo within which the charity is administered or 
applicable (t). 

The application must be in writing (A), and, nnlchs tbo applicants 
are a body corporate, must be 8igne<l eitber by tbo applicants (/) 
or, if the applicants are tbo trustees or p(>r.s(nis acting in Iho 
administration of a charity, by any person authorised in that behalf 
by a resolution passed by a majority of I hose trustees or persons 
who are present at a meeting of their body duly constituted and 
vote on the question (m). 

An application by a body corporate must bo made under their 
common 8eal(n). 

640. Before malting any order of the kind above mentioned 
the Commissioners must give written notice to the trustees or 


(e) Cbaritablo Trusts Act, I«j;o f2.‘? & 2i Viet, c, l.OO), 2 TIio jilri^'(lit•lion 
exercisuble by the CoiiimiseioncrR nmlcr section is uot osclufletl or impaired 
by similar powers coulaincd in private Acts of I’arliamcuil. mul decrees and 
orders of the High CVuirt contaiuiug dircc<ioii8 that tbo saioo shall only bo 
exercisable by or with the panction of tho couit (C'ltaritablo Trusts Act, 1802 
(25 & 20 Viet. c. 112), s. 1). 

(/) Charitable Trusts Act, IfiOO (02 & .'W Vict. c. 110). 1’*,: and 

OharitrrHe Trusts (Places of liidlgioU' Wor«lup) Act, 18tM (57 & 5H Vict. c. 35). 

{g) Homan Catholic Charities Act, 1800 (25 & 24 Vict. c. 134), ». 1; see 
p. 151, ante. . . 

ih) Charitable Trusts Act, 1860 (23 & 24 Vict. c. 130), s, 4, A]»j.licatioii« of 
this kind i-olating to solely edmsitional endowments nre made to tho hoard of 
Education, and not to the Charity Commissioners (hoard of l''i(lucation Act, 
1899, and Oriiors iu Council inndo thereunder). As to the hearing of counsel 
by the Oommissionei-s, see title BAitlusTKim, Vol. IL. p. 376. 

(0 Charitable Trusts Act, 1853 (16 & 17 Vict. o. 137), m. 30, 43; Ohantoblo 
Tnwts Act, 1860 (28 & 24 Vict. c. 136), s. 11. Tlio Charity Commis-ioners have 
power to declare the annual incomes of (dmrities for the pnrj)ow) of dotermiumg 
iotisdiction (Charitable Trusts Act, 1853 (16 & 17 Vict. c. 137), s. 44), 

(ft) Charitable Trusts Act, 1860 (23 & 24 Viei c. 136). e. 4. J’he CowimBsianers 
xec^nise applications partly written and partly printed. For a form of apphea- 
tion, see Bncvclopasdia of ^orme, Vol. UI.^. 458. 

'(ft Charitablo Trusts Act, 1860 (23 & 24 Vict. c. 13<r. s. 4. 
fta) Qbaritabto Trusts Act, 1869 & ZATiet. c, lio), s. 6, 

-iM Qhizitable Xtuts Ant, 1860 (w A H Tiot. c. 136), s. 4, 


8bot. 4. 

The Ohaiity 
eienefs. 


Torsons to 
make appiten. 
tinns to uom- 
mlastonors. 


Form of 
application. 


Nolicc of 

proiKiscd 
order to 
trust«sss eta, 



316 


Charities. 


Shot.4. 

The Charity 
Commis- 
sioners. 

I’liblu! 

uoUa:. 


Nolice as to 
removal of 
odicci-s. 

Iiiscrlioti of 
inoidi'iilal 
pKtvinioiH in 
oriltUM. 

I Jis'diaryc. of 
orders. 


C'lntc'tilimm 

oases. 

Appeals to 
ccmrl. 


Time for 
apiH'aL 


adiniiiietratorB of llio charity affected (o) -who have not been privy 
to the application (p). 

I-’ublic notice of a proposed order appointing or removing tnisteea 
or eatablishing a scheme of a charity must be given by the Com¬ 
missioners one calendar month before,the order is madefg); and 
th’o draft of every scheme relating to a non-ecclesiastical rural 
parochial charity mufit be communicated to the parish council or 
the chairman of the parish meeting, a.s tho case may be (r). 

In regard to the publication of a proposed scheme, the Charity 
Commis.sioner.s or the Board of Education, as the case may be, ha' 
an ahsoliilo discretion in any particular case to decide ivhether anjT 
modiiicutions made in tho .scliome render a fresh public notice 
necessary (a). c • 

One calendar month’s notice also must ho given to trustees, 
schoolma.sters, or othfsr oHicera of a charity whom it is proposed to 
remove, Ijofore tho order for removal is made (f). 

641. I’lio Commi.ssionors may insert in any order incidental provi¬ 
sions not iiiclud(!d in tlio application which they think expedient for 
carrying into cftcct tho sul)staiitial objects of the application (v). 

'I'liey may also within twelve moiitliS of the dale of an order, and 
with or without any application, disfdiarge the w'hole or any part of 
it. if it appears to have boon made by mistake or on misrepro- 
sonlation or to be uUra viirs {a), but until discharged or varied it is 
valid according to its lonor (/>). 

Th(!Commi.ssioners may, but are not hound to, exercise jurisdiction 
in c.'ises of a contentious character (r). 

642. In every case, whatever may be the yearly income of the 
charity, only tho Attorney-General or a ptjrson authori.sed by 
him or by tho Charity Conimi.ssionerH may appeal to the court 
against an order h}' tho Oouimissionerst'd). 

'I’he apjieal must bo brought within three calendar months from 
tho time iKoil for the final publication of the order (r). Notice of 

(o) Chiiritiiblo Trusts Act, 1860 (23 & 24 Viet. c. 136), a 3. 

(;<) ('’liiirilablo Ti'u.sta Act, 1860 (32 & 33 Viet, c. 110), a 4. As to notice ol 
tho onler, sco i/jiel, ss. 7, I I. 

(7) l.'’haTif)i\)lo Trusts Act, 1860 (23 i& 24 Vic-t. c. 136), s. 6. 

(r) i.iOCii] GovornTuent Act, 1894 (06 & 57 Viet. c. 73), s. 14 (3). 

(«) (Uiuriluhle Trusts Act. l>S60(32&33Vict.c. 110). s. 7, aruoniling Charitable 
IVtists Act, 1860 (23 & 21 Viet. e. 136), s. 6; Ihrk!tam/n(W'i (/nif/imar Hc/tool 
(Um), 24 T. L. ll. 514. 

(t) Cimriiable Trusts Act, 1860 (23 k 24 Viet. c. 136), s. 6. Tho Oominis- 
Bionci-s rcKVcave aud consiilor ubjections to tlie prop•>^ed orders if transmitted 
within the proscribed time (Jbiil.). 

(u) Chantable Trusts Act, 18651 \32 A- .33 Vieg c, llOi, a. 6. 

(a) Ihid., s. 8. 

fi) Ibid. 

(ej Charitable Trusts Act, 1860 (23 & 24 Viet. c. 186), e. 5; lie liitrnham 
S<;h<}oh (1873). L. II. 17 I'ly. 241 ; contra, fie Hockney Charitiei, Ex parte 
EicholU, reported on this point (1806), 34 L. J. (CH.) 169, where the opinion was 
expi-essod, per HoMlLt.T, M.11., that this section deprived them of junsdiction. 

','0 Chanfcible Trusts Act 1860 (23 & 24 Viet c. 136), s. 8; Charitable Tnula 
Act, 1869 (32 A S3 Viet c. 110), s. 10; and see i?c Hackney ClMritiee^ Ex parte 
JfichoUe (I860). 4 l>e O. J. & Sm, 588. 

(«) Chuitablo Trusts Act 1660, s. 8: iZS Haekm Charitia, Mpmrted on 
ihia pomt (1865), lo Jur. (». ».) Ml. 
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appeal, if not brought by the Attorney-General, must bo given to 

the Commissioners (/), ami to the Attorney-General (</) at least The Chaiity 

twenty-one days prior to its presentation. Comnde- 

The Attorney-General or any person authorised by bun or by ei onoCT * 
the Charity Commissioners /nay appear as respondent upon any 
appeal Qi). 

The court will not interfere with the discretion of the Commis¬ 
sioners except in cases of gross and palpable miscarriage ( 0 . 

643. The Charity Coininissioners may, upon the application of Suhstitution 
the bishops concerned or one of them, make orders vt^^lmg charily 
property held upon trust by a bishop of one diocose in the 

bishop of another dioccso and substituting one bishop for anotlior 
as trustee in cases where the limits of the dioceses have been 
altered (k). 

644. Questions arising under the Local Government Act, Qufstioiwas 
as to the appointment of the iruBtees or beneheiaries of any charity, 

or as to the persons in whom the property of any charity is vested, n.ivor»m«nt 
are determinable at the request of any trustpo, honcficiary, or other Act, ih 94. 
person interested, in the lirsfc instance by the Cliarity Commissioners, 
subject to appeal to the court (/). 

Sect. 5. —The Board oj Edurniiou. 

645. The Board of Education was ostablishod in 1839 (m), and (■..ii'.fiOitioa 

was charged with the superintendence of matters relating to *• 

education in Flngland ami Wales (a). 

The Board takes the place of, and oxorcistss the jurisdiction 
formerly vested in, the Edtication Department, including the 
Department of Science and Art (o). 

All powers (except the power of appointing the oHicial trustees I’owcrsuf 
of charitable funds and of making orders for vestine or transferring *'"•'<■‘ 1 . 
lands or funds in, to, or from the olticial trustee of t’iarity lands f>r 
the official trustees of churitablo funds) conferred on the Charily 
Commissioners and their officers (except the official trustees) by 
any statute (p), charter, deed, will, order, scheme, rule, or regula¬ 
tion, BO far as those powers related to endowments held solely 
,for educational purposes, are now transferred to tho Board of 
Education ( 9 ). 


(/) Charitable Trusts Act, 1860 (28 & 24 Viet. c. lao), s. s. 

f Charitable Trusts Act, 1869 (32 & 38 Viet. c. 110). .s. 11. 

Charitable Trusts Act, 1860 (28 & 2-1 Viot. c. 186}, f-. 0. 

Re JJacTcneif CUariliee (186.5). 4 J)o G. J. & .Siji. .*>88, 602; he Burnham 
National Schooh (1878), L. K. 17 Jk). 241; and see Jle Cumpden ChnrUiee (18S1), 
18 Ch. D. 810, 830, 334. C. A. 

(It) Biabops* Trusts Substitution Act, 1868 (21 & 22 Viet. n. 71). 

® Local Oovenament Act, 1894 (66 ft 67 Viet. c. 78), s. 70 (2); aiid gee 


pp. 263, 264, ante. 

(m) ^ord of Education Act, 1899 (62 & 63 Viet. c. 88). 

(«) im., a 1 ri). 
o) Ibid,, a. 2 (1). 

'^ For details of Uts jurisdiction tranaferFed, see title EdUOATIOK. 

0 ) B<Mrd of Education tPowers) Order ia CJouncil, 1902, e. 1, printed in 
Annual Statntes, 1902, p. 91. 
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tjtiOT. R. Whether an endowment or any part of an endowment is held fixe. 
The Board or ought to be applied to, educational purposes is a question to be 
of Ednca- decided by the Charity Commissioners, and not by the Board 
tion. Education (r). 


Part X.—Practice. 


Sect 1.— Actions. 

Sub-Sect. 1 .—In General. 

Actions iniist 646. Where an action (a) is necessary to enforce the execution 
lie biotiKiit bjr of a charitable purpose, to remedy any abuse or misapplication 
icliSr charitable funds, or to administer a charity (h), the Attorney* 
General is the proper plaintiff (c); whether he is acting alone ex 
officio as the officer of the Crown, and as such the protector of 
charities, or ex relatione, that is to say, at the request of a private 
individual called a relator who thinks the charity is being or 
has been abused (d). Similarly, in actions relating to other public 


(r) Board of iCducut ion Act, 1899 (02 & 63 Viet. c. 33), b. 2 (2); Board of Educa¬ 
tion (Po«-o!'s) Ordocs in Council, 1990 to 1902. Thoso Orders are sot out iu full 
in Tnd<tr, Low of (.’linritios and Mortmain, 4th od., pp. 760—769. By the com- 

i) in(!d operation of the three Orders the Boanl of Educutiou now stands in the 

j) laco fomorly occupied by the Charity Commissioners with ro^^ord to endow¬ 
ments held solely for oducntional purposes (Board of Educiitiou Report, 1902-3, 
at j). OS). i3C(i also Board of Education (Powers) Oi-dor in Cunncil, 1902, a. 2, iw 
to '‘mixed” endowments, i.e., endowments hold partly for oducaiioual purpose-s 
end paitly for other purposes. As soon as the Charity Commis-rioners have 
(loeided what part of a "mixed” ondowment is held for educatiorml mrposea, 
that jmrt, ami that part only, falls within the jurisdiotion of the Board of 
Education (ibid.). X'or the law relating to educational charities, see the title 
Enuc.vnoN. 

(a) Forniorly suits of this nature wore termed informations," but since 
tho Supicme Court of Judicature Act, 1873 (36 & 37 Viet. c. 66), such suits are 
called "actions” and are comineiicf«i by writ of summons (A.-G. v. Shrew^ury 
Uritigt Co, (1880), 42 Tj. T. 79; Daiiiol’e Chancery Forms, oth ed. 1061; B, S. 0., 
Ord. 1, r. 1 Ord. 72, r. 2); see also titlo Cuown Phaotice. 

(h) IVdlbi'hvrd v. Jmics (1822), I Sim. & St. 43; A.-G. v. Cmnpton (1842), 
1 Y. & 0. Ch. Cos. 427; Chrut'a Hospital (Governors) v. A.’‘G. (1846), 6 Hare, 
267 ; Sfriekjand v. ll eWon (1886), 28 Ch. D. 426, 430. 

(c) The right of the Attomoy-Qeueral to file "an information” is founded 
on tho prerogative of tho Crown, as parens patria. through the medium of its 
proper officer to inform the court of and demand a remedy' for an injustice per- 
jH'trutod against such subjects of tho»Crown, e.g., charities, as are incompetent 
to onforci* their claims in person. Hence the name " information.” See Shelfoard, 
LawofMhrtraain, p. 399; A.‘G. v. /h'oaf»(18lS), 1 Swan. 291; A.~G.rr.Magdtdm 
CV»Wrff« (1864), 28 L. J. (CH.) at p. 852. Though nominally tho plaintiff, the 
Attorney-General, when appearing on behalf of a charity, is not like wt oardiiuu^ 
jdaintiff endeavouring to obtain redress for a private wrong, for it is one of las 
duties tq j^toct the acdendimt afminst any hardship he may suffer at die h**«da 
of the TMators, e.y., if they mislead him or withhold doonmenta or other 
necessary information (A.-G. Viaphain (1853). 10 Hare, Appendix H,, p. hot., 
per Wood, V.-CA As to informations g^erally, see title Ckowk PmiuiTnm. 

(d) A.-O. V. L^an, [18911 2 Q. B. 108; and see A..O. v. ChatsrmoHtt JCoial 
Board (1874). L. H 18 Eq. 172,176; A.~G. yr. Neiemstle-upon-T^^ne Oorporathn, 
[1897} 2 Q. B. .384, 0. JL Except for pui^iaeee of costa there ia no p nM^l 
difference between an a^<m esc ojffieio and <Hie e« rriotuMe. Aa to vdatoanL ato 
farther, pp. 323 et stq.,faiihf 
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rights th® Attorney-General sues at the relation of ttio local Ssor.j. 
authority (c). Actions. 

647. Actions of this kind, if instituted by parties other than the Wb«n truRtei 
Attornoy-General, or, in the event of his illness or a vacancy in fasUtute 
the office (/),tho Solieitor-treneral, are dismissed(j?). If, however, 

the Attorney-General declines to interfere and the trustees of the 
charity differ amongst themselves as to the proper mode of adminis¬ 
tration, a certain number may bring the matter I)efoi'o th© court by 
an action on behalf of themselves and others, imvlcing some of the 
dissentients and the Attorney-General defendants (//). 

648. The Attorney-General has entire confrol of the action, Control of 
whether it be ex relatione or ex ofu-io (i), even wluire he does not 

act personally (/;). No amendment can be mnde(/), or notice of goqw^' 
motion given (wt), without his consent. Ho may at any time stay 
the proceedings(»j), and a reference to arbitration can only be made 
with his sanction (o). His consent is also necessary before an 
award can be acted upon (p). 

649. It is not the duty of the Attorney-General in all charity Enforowncnt 
cases to contend for his strict legal rigljta wlion th© result of 
enforcing them would be oppressive to individuals. If, however, oenmuf’ 
he insists on his strict rights tlie court will enforce them (q). 

650. In ail action by the Attorney-General for the regulation of Duty of court, 
a charity it is the duty of the court to give proper directions with¬ 
out any regard to the propriety or iinproiu-ioty of the relief 

sought (o). 


(c) Seo. e.c/., Sidhe Pariah Council v. Vrire,, [IKDOj 2 ('ll. 277. 

(/) Shelford, Law of Mortmain, p. ;jt)H ; U. v. ll /VA-j/f (1770), 4 Hurr. 21>o4 ; 
LutHow Corporatiem v. Greenhouae (1S27), 1 Bli. (n. p.). 51, 11. L. 

(, 0 ) V. Ifewilt (1801), 9 Vee. 2;12 ; A.-O, v. Green (J820), I Jac. & W. at 

p. 305; StriefeU/nt} v. TrfWo»(lS85), 28 Oh. D. 42(5; A.-G. v. H'f/yi/calou'a Jloxpihil 
(1852), 16 Beav. .31.1, whore a petitiou prcttontisd in the >ia 'lii, but without tho 
autiiioritr, of the Att«»rnoy-Genoral was dirimipaod. 

(h) Lang V. Piirves (1862), 8 Jur. (n. s.) 623, P. 0.. per Lord ICl.vcsnoWN’, 
at p. 625. As to oiio or more of numerous partien’ suinp or dufoiiding on behalf 
of all, see 3i. S. C., Ord. 16, r. 9 ; A.-U. v. PmiAer (ISOS), 15 Ves. at p. 87 , 
Milligan v. MUeh^l (1837), 7 L. J. (cii.) 37 ; ,und title Pkactu.k AND 
]PitOCKDtJ3KK« 

{iy Andrew v. Merchant Tat/lore* On. (1802), 7 Vos, 223; A.-O. v. JIrwiit, 
$upra; Ludlow Corporation v. Gr>-enhousc, siip.-a, at p. 05; A.-G. v. Iranrnougers' 
Co. (1840), 2 Bear. 313, 328, 329; A.-G. v. JIahrrdashct a’ Co. (1852), 15 Bear. 
397 ; aee also the uon-charitable cose •London Counti/ Gouneil v. A.-O., [1902] 
A. 0. 165). 

(A) Sfaolfocd, Law of Mortmain, p, 400; A.-O. v. Ikmii, aupra. 

(Z) Shelford, Law of Mortmain, p. 403 ; A.-O. v. Fcltova (1820), 1 Joe. & W. 
254. 


(m) A.-O. r. Wright (1841), 3 Bear. 447. 

In) A.-O. y. Jrmmongtra' Co., eupra, at p. 829; A.-Q. r. Newark Oorparaiim 

a842),llL. J.(CH.)270. ^ ^ 

(o) A.-Q. r. ffewiU, 8uj>ra; A.-O. y. Fea (1810), 4 Modd, 274 ; and see Prtor 
r. umirow (1841), 8 M* * W. 873. 

(p) A.-0. V. iltwitt, 9 upra; and see A.-O. r. CUmenU (1823), Tom. ft B. 

6L 

A*-Q. V. Srettingham (1840), 3 Bear. 9S. , 

B. S..0., Ord. 20,», 6, un^ whidh gmeral relief, wlwther chained or 
may idwaya be given. Fornlrly the decree was founded cm the pmyer of. 


a 





820 


CBARlTlliS, 


Sect. 1. 
Actions. 

DcfucUi in 
form. 

Hignaluic of 
wril. 


(Conversion of 
ordinary 
action into 
in format ion. 

Sanction of 
Coromis- 
sioncrs or 
Board of 
Education. 


651. As B rale actions in the nature of informations are not 
(ilKiuissed for any want of form(&), but the court is careful not to 
injure defendants by overlooking defects in form (c). But actions 
which are defective in substance are dismissed (d), 

652. Where there are relators the Attorney-General must sign 
the original writ. Before signing he may require to see the 
stutoment of claim (e). 

653. An ordinary action may, with the sanction of the Attorney- 
Gonoral, hy amendment of the writ and statement of claim be 
turned into an action in the nature of an information {/). 

654. L(igal proceedings (</) for obtaining any relief, order, or 
direction relating to any charity, or the estate, fiiiul, property or 
income thereof, require the sanction either of the Charity Commis¬ 
sioners or, as the case may be, of the Board of Education (h), except 

the bill (Hholfoid, Liiw »>f ifortiuttin, p. 4 t4), oxi.-opt in cluuify caans ; stio A,-0. 
V. Smart (1747), 1 Vca. S^sn. 72; v. Wliitt-lty (1805), 11 Vos. 241 (wrong 

inliof Boiiglil) ; v. lirmlcr (1811), 18 Vos. 324 ; A.-O. v. Itwhestfr 

(\trymitwn (18541, 5 Po (4. M. & G. 797 (p^iior joliof givon without 
Bpfc.ific prayiT): A.-O. v, (1751), 2 Yea. 327 (particular rolief 

sought, but otlior jolief granted) ; A.-O. v. Coofurs' Co, (1812), It) Ve.s. 
ItM (no relief sought with regard to partieul.Tr objects); A. (?. v. Drerdon 
(1752), 2 Ves. you. 42(> (no relief sfuigbt with rognrd b) a particular person). 
See also A.-(J. v. Gmrcr (hortT) (1740), 9 Mod. iJeu. 228; v. Jt-ams 

(1737), 1 Atk. 355; A.-O. v. Gore {f.ord) (1740), liaru. (cn.) 151 ; A.-Q. 
V. Ourduer ^741). Ibini, (cin.) 490; A.-O. v. Vorlur (1747).; 1 Vo«. Sen. 4.3; 
A.-Q. V. Stamford (hrjioration (1747), 2 Swan. 591 ; A.-(J. v. llan'ow Srlmd 
((rovtmon) (1754), 2 Vea. Sen. 552 ; A.-O. v. Foyder (1793), 1 vPist. 123. 

(5) SlK'lt’ord, 1 juw of Mortmain, p. 440. This rule a))]>aroiitly is not a]>plicablo 
whei-o the charity is regulated by Boyal Charter {A.-O. v. Smart, mjaru ; 
A.-O. V. MiddtrUm, foiyrn). 

(e) A.-<L V. Jr<irrru (1818), 2 Swan. 291, 310, whore the rourt declined to 
Bet uaide a decree uimn an infonnution which did not pray for such relief; 
A.-O. V. Daiiyaro (ISOl), 33 Ueiiv. (121, wheie in a suit to esUiblisb a choiity by 
meuna of a scheme, the court, decliiiod to coiihider the validity of the up])oint> 
lueiit of cxihtiug ollka'ia of the charity .against whom there was no imputation, 
or to remove them, 

(d) Seo, e.g., A.-O. V. Oyhuder (1790), 1 Ves. 246, whero the infoi^mation 
claimed a leg.aoy on behalf of a charity to which another charity was entitled, 
atui the court refused on that information to give dircotions for the administra. 
tion of the second charity; .d.-Ci. v. Grocers' Go. (1837), 1 Keen, 506, where the 
facts were untruly stated, and the relief claimed was founded on the untrue 
Btiitoment. 

(e) Yearly Pniotice of the Supreme Court, 1909, p. 4, notes to Ord. 1, r. 1. 

(/) CttUitvell V, Pagham Uarlumr AV lamation (’e. (1876), 2 Ch. D. 221; 

Wallaisey l 4 >cal Board v. Orarty (1887), 36 (''h, P. 599 ; Beten, Judgments arid 
Orders, 6ih ed., pp. 614, 621. Under the old practice the court gave leave in 
charity i-Ases, who«» it was neceB.sary, to amend a bill by converting it into a bill 
and information, or into an information alone (St. Mary Magdalen., Oxford 
(Preeideul) v. 6VWAerp (18261. 1 llnss. 154), or to amend a bill and information 
by converting it into an information; see A.-O. v. Kewcomle (1807), 14 Ves. 
6 ; A.-O. V. m'»d» (1826), 1 Russ. 226; A.-G. v. East India Co. (1840), U 
Sim. 3S0; A.-O. v. Cnming (1S4.1), 2 Y. & 0. Oh. Cos. 149. 

(//) b'.q., “suit, petition or oiner proceeding’'; Charitable Trusts Act, 1863 
(16 & 17 Viet. c. 137). 8. 17. 

(A) If an endowment is held solely for oducarional purpose the (jonsent of 
the Board of Education is necessary instead of that of the Charity Commisrioners 
(Board of Education Aot. 1899 (62 A 63 Viet. o. 33), and the Omen in Coimotl 
made thereunder; see p» 817, unit). 0 
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where the application is in any suit or matter actually pending or 
\vhera relief is claimed adversely to a charity (»), or where the 
charity is exempt from the jurisdiction of the Charity CommiHsionors 
or the Board of Education (fc), or where the Attorney-GeneraJ 
institutes the proceedings ojicio (1). 

The certificate of the Chanty Commissioners ought to Ix) obtained 
before the commencement of proceedings {m), and the plaintiff should 
plead that it has been obtained (n). 

Where an action relating to a charity has been coiumeiu'ed with¬ 
out the certificate of the Charity Coinraissioners, a motion for 
stay of proceedings is the simplest way of testing the question 
whether such certificate is or is not required (n). • 

Except in the case of applications under the jurisdiction croaled 
by the Charitable Trusts Act, 1853, the consent of the Charity 
Commissioners to legal proceedings does not dispense with the 
sanction of the Attorney-General thereto where it was necessary 
before the passing of the Charitable Trusts Act, 1853 (/>). 

The Charity Commissioners may also, without previous notice 
being given to them, authorise or direct proceedings to ho taken 
whenever upon the refiorl of an assistant commissioner (</) or 
otherwise it appears expedient (r). 

Again, the Commissioners may, whore they tliink Iho institution 
of legal proceedings by the Attorney-General is requisite or desirable 
with respect to any charity or its property or affairs, certify such 
case to the Attorney-General, with statements and particulars 
explaining the circumstances. Then, if after eonsiduratioii the 
Attorney-General thinks fit to institute proceedings, he may do so 
ex ojieio by action or petition in the High Court, or by u|)plicatiou 
to a High Court judge in chambers, or to a county court («). 


(»‘) Charitable Trusts Act, 1853 (ISA 17 Viet. c. 137). s. P : and ww ]»j». 310, 
311, ante. Under this section notice in writing of the jo posed proceedings 
must be given to the Commissioners. 

(k) Charitable Trusts Act, 1863 (16 & 17 Viet. c. 137), s. 03; and .see note (A), 
p. 320, anfe; and p. 317, atde. 

(i) I hid., H. 18. 

(to) Itendall v. Blair (18B0), 45 Ch. D, 139, 0. A. 

(7i) Braund v. Devon {Earl) (1868). 3 Ch. A])p. 800.' 

(o) Hodgsm v. Fomler, [1877] W. N. 74 ; llmkrv. Davton, 1 Ch. 480. 

(») Charitable Trusts Act, 1853 (16 & 17 Viet. c. 137), s. 18. Tims, a 
petition under the Charities Pr<x:ediire Act, 1812 (52 (ieo. 3, c. 101), requires 
the consent of the Charity Coinmisaioneys when it relates to a cluinty within 
their jurisdiction, and is not presented bv the Attoruey-Oouoral acting er oj^no 
(Charitable Truste Act, 1853, bs. 18, 43), or “in a suit or matter actually 
pending ” (Charitable Truste Act, 1863, s. 17), but the sanction o? the Attorney- 
Qener^ under s. 2 of the Chariries Procoduiw Act, 1812, is still also iiecossury. 

(o) See Cliaritablo Trusts Act, 1887 (60 A 51 Viet. c. 49), a. 2 (3). 

(r) Charitable Truste Act, 1853 (16 ft 17 Viet. c. 137), s. 19. This section is 
in fact merely a proriso to a. 17. Under that section the (loinmissioners can 
authorise prooeemngs only after written notice of the propoueil procewlings. 
S. 19 dispenses with such uotice. 

(s) Charitable Trusts Act, 1853 (16 ft 17 Viet c. 137). s. 2«. Proceedings have 

been tsben under this section in numerous oases; see A.-G. v. BUzard (1855). 
26 L. J. (CH.) 171; FhilmiU v. 8t. Charge's Hoepitai (1859), 28 L. J. (cu.) 
(infonnation); A.-G. ▼. Chrtti's Hospital (Oovtrnors), [1896] I Ch. 879; Be 
Manser, A.-Q. T. Lucas, [1906] 1 68 (adjourned sommonsea). 
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655. The Charity ComtuisBioiiers may themselves, by action, 
j)eiition, or other proceedings, sue on behalf of a charity for the 
recovery of any property the gross annual income of which does 
not in the opinion of the Commissioners exceed twenty pounds a 
year, and which appears to belong to the charity (t). The sanction 
of the Attoruey-Greneral is necessary to such proceedings (a). The 
proceedings may be instituted in the name of the Charity Com- 
missionors for England and Wales ” (h) ; and a change in the 
persons who are Commissioners does not cause the proceedings to 
fibato or l)CCome defective (c). For the purpose of such proceedings 
any document may be served on the Commissioners by being 
a(hlr<‘sst‘(l to them and delivered at, or sent by post to, the Charity 
(loiiuihssion olfice, or by being served on the secretary to the 
Conimissiou (tl). 

Applications by the Commissioners of the above nature may be 
coinniunced by origitjating simimons (c), and neither the trustees 
(if any) or ])ersonH acting in the administration of the charity, nor 
the oiheiiil trustee of cliarity lands, nor the official trustees of 
c'hfiritahlo funds are necessary parties, unless the court or a judge 
cithevwiso orders; the (Jonimissioners being deemed for the pur- , 
yioses of such jiroceedings to represent all parties interested in the 
charity. 

656. The court has not the power of taking into its consideration 
whether a particular action is or is not heneilcial to the objects of 
lh(‘. charity; but by its absolute power over costs the court can 
discourage parties taking useless proceedings even though such 
procefidings are sanctioned by the Attorney-General (/). 

The court disapproves of charity actions being got uj) by public 
meetings and supported by public subscriptions (</). 

657. 'rhe court ha.s jurisdiction in an action to alter a scheme 
which was originally settled on petition (//). 

658. (Questions relating to charities may be compromised and 
the terms of tho compromise confirmed by the court (i). The 

(/) (■httrilu})li,i Trusts (Ifoocivery) Act, I SOI (54 & 65 Viet. c. 17), s. 3. For 
in>tutK-t>s of jirococdings tukou under this section, soe lie Ouiynne's (JkarUy • 
(KSI)4), 10 T. fi. K. 4US ; He Herbage JieuU, Oreenuick, [1896] 2 C^. 811 ; He 
U’/iife’s Churitite, Charity (Janimimionere v. iMwltai Corjmmtion, [1808] 1 Ch 
650. 

(«) ('liiiritiilile Trusts (Recovery) Ayt, 1891 (54 & 5.» Viet. c. 17), a. 3. 

(/■) I hut., B. 4 (1). 

(i) /Im'<(..s.4 (2). 

(f/) rUd., B. 4(3). 

(»>) 1 hid^, B. 4 (4). s. 6; Rules of (he Supreme Court (Oharituhle Trusts 
Kecovery), 1892, priiitod in Yearly Practice of the Supreme Court, 1909, 
p. 1503; see He Alma Corn Charity, [1901] 2 Ch. 760. The printed reports 
of the former Commissioners for inquiring concerning charities are primS fo/su 
evidonoe in suoh proceedings upon notice being given (s. 6 (1) of the Act of 
1891).^ Ab to the nature of such notice, and also as to discovery from the 
Cumiiussioueivi, see the above-mentioned rules. 

{/) A.-C, V. Merchant Taylora' Co. (1835), 5 L. J. (CH.) 62. 

(g) A.-O. T. Wormier (ffwAop) ( 1851 ), •>! L, J. (cH.) 46. 

(A) A.~0. V. Siatn/erd (Earl) (IM30). 1 Ph. 737. 

(t) As, for example, in cases where i||^ doubtful whether a bequest «• 
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Charity Commissioners also may sanction a compromise of elauns 
on behalf of (j) or against (k) a charity withont taking or oontinuing 
any proceedings at law or in equity (0. 

659. The court has discretion, instead of acting according to 
the slriot rules of law, to refer matters arising out of an actirm 
to the consideration of the Attorney-General, and to act on his 
certificate or report (m). Questions arising on the construction 
of wills and other documents are not referred to the Attorney- 
General (n). 

^0. Breaches of trust, actual or contemplated, may be restrained 
by injunction («). When necessary an action for an injunction may 
be brought by a trustee against his co-tnislcos (p). 

Sob-Sect. 2. -Thf /^V/u^»r. 

661. The introduction of a relator in actions relating to charities 
is not essential (q). The Attorney-General may, if ho pleases, take 
proceedings without a relator (r), or may require one to he intro¬ 
duced even in cases certified by the Charily Commissioners (s); 
the object being to have a person before the court who, in the 
event of costs being given against the Crown, may ho uimle liable 
for them (/). 


devise to charity is valid, and a compromise is arrived ut by a divisiiiii of the 
property between the cliarity and other claiinaute, such as the lioir-at-law, 
next of kin, and residuarv lesratee v. iMwlfrfifld U Mo»l. Hop. 

286; Siinpaon* Com, cited 5 Ves. 304 ; A.-Q. v. Oxford (l7S(i), n<.<»d 

4 Ves. 431; Andrew v. Merchant Taylore' Co. (1802), 7 Vcs. 223; Andrew v. 
Trinity Bail, Oamiridge (1804), 9 Vos. 532, 533) ; see also A.-f1. v. Trtvriyan 
(1847), 16 L. J. (cn.) 621 ; and p. 313, ante. 

(J) Charitable Trusts Act, 1S53 (16 & 17 Vic.t. o. 137), k. 23. 

(«) Charitable Trusts Amendment Act, 185,) (|8 Ac U) Vi«t. c. 12*1). s. 31. 

(t) Bee p. 313, ante. 

(m) A.-G. v. Exeter Curi>ftratit>n (1827), 2 Buss. 362, wLok- 'ko court roforrod 
it to the Attf»rney-Geoeral to certify whether a chanty mijrlif accxtpl from its 
debtora smaller sum than was actually due; A.-G. v. Grrm (is'ju), 1 Jac. A-. \V. 
303; A.-G. v. Onrliale t]uri>i>rniton (1831), 4 8hii. 275; A.-G. v. /VWi/mon 
(1841), 4 Beav. 467; A.-G. v. Tu/ntll (1840), 13 Boav. 35, 11); «ml mo A -</. 
▼. Brettinghain (1840), 3 Beav. 01, where, in a hard c^se, the deciKioii was post¬ 
pone in order that Attorney-General might come to some arrungomont, 

(n) A.-O. V. Fea (1819), 4 Madd. 274. 

(o) Rigall v. Foeter (1853), 18 Jur. .39 (to r<'r,tittin iinjuoiXT inort,gH"e by 
eharity tnisteos); A.-G. v. BWsA (1814), 4 Haro, 672 (to piovont user of ohapol 
for unauthorised form of worship); A»-G. v. Mardmh (18.50), 7 Haro, 446; 
Cooper V. Gordon (1869), L. R, 8 JSq. 249 (to restrain ininisters from oHh;i.it- 
ing); Milligan v. MHchell (1833), 1 My. & K 446 (to prevent eloction of 
unlicensed minister). 

(p) Be CherUey Market (1819), 6 Price, 279 ; Ferry v. Shipway (18,OO), 
4 1)6 G. & J. 353, where an improper retainer of a cha]^l by the niifiority of 
the trustees was prevented by the majority. 

(q) Mvfklow ▼, A.-O. (1816), 4 Dow, 1,15, H. L. ; Re Bedford VharUu {Bemtere\ 
(181^ 2 Swan. 470, 520; A.~G. ▼. Jhthlin Corporati'/n (1827), 1 JUi. (»r. a.) 

(r) A.-G. T. Logan, [1891J 2 Q, B. 100, 107; A.-G. v. /'.rwie (184.5), 8 Boav. 
179. 

(#) A.-G. V. Doueherdt (1838), 25 Boar. 118, 

(O Sbeiford, Irfiw of Mortmain, pp. 424, 425; A.-G. v. Broum (1818). 1 
SWfR. 8»5, D. ; R* Bedford Oharitjf (Jfaetere), tupra ; A.-(l. v. IhthUn 
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662. The following persons and ladies mar act as retaton, 
namely, any private individual who thinks that a charity has been 
abiisea (a), several individuals (b), the trustees of the charities 
concerned or any of tliem(c), corporations (d), companies (e), district 
councils (/), local education authorities (< 7 ), and ratepayers (ft). A 
relator need not have any interest in the charity, its administra¬ 
tion, or the subject of the suit (i), but he must not be a person in 
indigent circumstances (y). 

663. The introduction of a relator's name does not make him a 
plaintiff (Ic), except where he is personally interested in the relief 
sought (0. The Crown, acting through the Attorney-General, is the 
real plaintiff (m). 

664. A relator’s action is the action of the Attorney-General, 
and therefore the relator cannot appear separately (n), or take an 
opposite vie\v(o) from the Attorney-General; nor when a relator is 


CoTfiorntion (1827), 1 Bli. (if. 8.) 331, .‘{32, H. L.; A.-(7. v, Bvufhrrett (1858), 
23 B«»av. 116, 120; A.-O, v. Logan, [1801] 2 Q. B. 100, ppr VAirauAN 
WiMiiAMS, J., at p. 106 : “The practice of inulp'ug the relaUir directly re^n- 
f-iblo for the cents of the action had its origin not in the protection of the 
dofondant but of the Crown ”; but see Ludlow Corporation v. (ireenhonw (1827), 
1 Bli. (n. s.) 17. 48. II. Ij., whore Ix»rd Bedesdale suggests that a relator was 
joinml in the intoresta of the defendant. 

(a) Shelford, Iiuw of Mortmain, 421. 

(5) A.'ii. V. Clarendon {Karl) 0811)> 17 Ves. 4!)l (several inhabitants). 

(A ri.-f/. V. <'?n//i/A(1807), 13 VcB. 666,571,citing.,4.-fJ’.T. (notre]»orted). 

(d) A.~0. V. Lillian, $upra, at p. 101; v. Aahbi’rne Jle<-rraUon Ground 

Vo., [1003) 1 Ch. 101. 

(«) A.AL V. Mirtht/r Tydfil Union. [1000] 1 (’h. 316, C. A. 

if) A.'G. V. WimlJfdon JJonse Katnfe Co., Ltd., [1004] 2 Ch. 34. 

( 7 ) A.^G. V. Price (1008). 24 T. L. B. 761. 

{It's I ondon County Council v. A.~0., [1002] A. (\ 163. 

(/) A. n. V. Itucknall (1741), 2 Ath. 328: A. G. v. Green (1780', 2 Bro. 
C. C. 407 ; A.-G.r. rinan (18261, 1 Buss. 226, 236: sco Soutb Mi./fon Cor¬ 
poration V. A.-G. (1851). 6 11. 1.. (’as. 1, 27, where the court, appeared to 
look with disfavour upon a relunu' who was a complete stranger to the 
charily. 

(j) Frllowe V. Warreff (1836), 1 Keen, 120 ; liocauso he is liable for costs (see 
p. 313, /loet), A certificate of a solicitor as to tlie relator’s competencj' is 
necessary: see Chitty’s King's Bench Forms, 664 , 665 (3), (4), (5). 

(•(•) A.-G, V. Logan, eupra, at p. 106. 

(/) A.-G. V. flrelia (1824), 2 L. J. (o. 8 .) (cii.) 180; A.-G. v, I'inan, eupra, 
at p. 236; J.ang v. Purm p862), S.Jur. (K. s.) 523, i’. C. Under the old 
nraotice, where the relator joined as plaintiff, toe prweeding was t^Ied “a 
I'ill and'iufurmation.'’ As to “bills and informations,’’see, further, JVaeh v. 
Morky (1842), 11 L. J. (ch.)336; Braund v. Devon (A’arf^ (1868X 3 Ch. Apr. 
800; J'reetney v. Colchetter Corporation (1882), 21 Ch. I). 111 . Bills and 
informations filed toother are severable (.4.-(;. v. Cuming (1843), 2 Y. & C. 
fli. Cas. 149), and where a legacy was bequeathed to charily, the trastees of 
the charity were held entitled to file a bill for enforcing payment without an 
information (Afovor v. Nixon (1827), 2 Y. & J. 60). 

i m) A .-G, V. Tjogan, eupra. 

(w) A.-G. V. ironmemgere' Co. (1810), 2 Beav. 313, 328. But see A.-G. r. 
)Vt/gg(iton'e Uoepitd (1836), Seton, Judgiueuta and Orders, 6th ed., 1290, 1JS97, 
1326. 

{o) A.~0. V. Sherborne Orammar School {Qon^rnore) (1834), 24 I*. 4. (OB.) 
74,76. ’ 



m 


* Pabt X.—-Practice. 

plaintiff can he be heard in person on behalf of the Attorney- 
Uenerai (p). 

The Attomej'-General may appear either in person or 
counsel ( 5 ), or ho may authorise the relator to con«tuct the case 
and instruct counsel on hi&i behalf. The Attorney-General cannpt 
then appear independently (r) except hy special permission of the 
court («). 

665. Where there are several relators the death of one does not 
affect the proceedings, but if all die, or if the solo relator dies (0 
or becomes lunatic (a), the court will stay tlie action until anew 
relator is appointed in order that some porsciii may be ninde 
answerable for costs ( 6 ). The consent of the Attornoy-Gonoral is 
required for obtaining an order appointing a new relator (<•), 
or the Attorney-General must make the application himself (f/). 
Where a relator, who is also plaintiff, dies and liis interest docs 
not pass to a co-pluintiff, an order to continue the proceedings is 
required (c). 

666. A clause in the statemoul of claim indicating the interest 
of u relator is not irrelevant, as in tho event of the suit failing the 
costs may be more easily apportioned {/). 

SuB-SliOT. S.—The Attorney-GenemI ns a Parlj/. 

667. As a rule the Attorney-General is a necessary jiarty to all 
actions relating to charities (<?). He represents the hondicial 
interest, in other words the objects, of the charity (/')• I'^ven if all 
the subscribers to a charitable fund are made pliiintilTs, an action 
for the regulation of tho charity is defective unless tho Attorney- 
General is also a party {i). 


ip) A.-G. V, Jiarher (ISas), 1 Jfy. & (>. 262. 

( 7 ) A.-G. V, Grrm (182(*), 1 Juo. & W. y06; Ludhtv Corpo) 'iVm v. Gurnhonst 
(1S27), I Bli. (N. 8 .) 65, H. L. 

(r) A.-G. V. Hherborne Grammar Sr.hot<l {Gaverm-rs) (1854), 18 Boav. 264; we 
also A.-G. V. J>uve (1823), Turn. & E. 328; A.-G. v. linrkcr, supra; A.-G. v. 
Ironmongers' Co. (1640), 2 Boav, 313. 

(а) A.-O. V. DovCf supra; A.~G. v. Hlnm/urd {V.-itJ) (1840), 10 1,, J. (oil,) 
68 , 66 ; and nee Re Hanson's Trtnfs (1852). Hare, 1., p. liv.; Solon, 
Judgments and Onlers, Ofh ed., 1285. 

( 1 ) A.-G, V. Powel (1763), Dick. 355; A.-G. r. Hahfrdmht.rs' Ca. (1852), 15 

Bear. 397. 404. 

(o) A.-G. T. Tyler (1764), 2 Kdon. 23)».. 

(б) A.-G. V. Smart (1741), 1 Ves. Sen, 72. 

(c) Anon. (1726), Sol. Caa. (Jh. 69. 

(d) A.-G. V. Plumptree (1820^ 6 Madd. 4.52. Voi a form of pclition for a r>f*w 
relator, see Daniel’s Chancery Fomifi, 5th ed. 3.''. 

(e) R S. C.. Ord. 17. 

(/) Rickards v. A.-Q- (1846), 12 Cl. & Fin. 30, H. L. 
is) Sh^ord, Law of Mortmain, p. 411; Wellhduve<lv. Janes (1820), 1 Sim. A 
St. 40; see p. 318, ante. 

(A) A.-0. V. Srodie (W46), 6 Moo. P. 0. O. 12: A.-G. v. fVt/rcMter Giishap) 
(1861), 9 Hare, 361 ; Ware v. Cumberlege (1855), 24 L. J. (CH.) 030; Me 
Sefca/brd’a (1861), 6 L. T. 488. , . . 

(« Strickland y. Weldon (1885). 2.S Ch. D. 426; and eco Minn v. Stani (18.51), 
16 )^T. 49 , where for a special transaction it was held that the subscribers 
wars necessary parties. 
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668. So, too, the Attorney-General is a necessary party to pro* 

coedings instituted to test the validity of an allegM oharitoble 
gift (k), or to determine whether a claim to the benefit of a charity 
which had for many years been otherwise applied is properly 
founded (1). ^ 

669. The Attorney-General is not a necessary party where the 
action concerns a private charity (m), or where the trust is not 
charitable (?»)» or where (whether the trust is charitable or not) the 
parties suing do so under express statutory powers (o), or where 
third parties are suing charity trustees for specific performance of 
an agreement (p).' 

670. All beneficiaries are bound by the result of proceedings to 
which the Attorney-General is a party (q), but the Attorney- 
General is not bound by any proceedings taken by beneficiaries to 
which he is not made a party (r). 

671. Where the Attorney-General is a party to any legal 
procoedings affecting a charity no compromise can be enforced with¬ 
out his sanction (s). 


(A') Kirkhank v. IJudion (1819), 7 IVicft, 212 ; and see p. ^27, jmt. 

{1) Ite Aluijiialm Land Charity (1852), 9 Haro, 62'1. 

(m) Amm. (174.5), .3 Atk. 277 ; Itroum v. Dale (1878), 9 Oh. I). 78; comparo 
V. Maude (1881), 32 Oh. I). 158, n.; Pease v. rattir.son (1886), 32 
On. 1). 154, whero the circunistouces wore somewhat similar, and the Attoniey- 
Ooneral was prosont. As to tlio moaning of '‘private charit}',” see p. 117, 

(w) A.-(}. V. Hewer (170(1), 2 Vern. .387 (school not a charity school) ; A.-C 
T. ly/ioruumi (1750), I Yes. l8on. 534, 530, wlioi’o it was bold, in tho case of a 
dnviso to a collegn, that there wore n(» grounds for an informatjon by the 
At.toniey-Ootioral; A.-G, v. JtftfW/«f«»(l751), 2 Vos. Son. 327; A.-O, v. fireretm 
(1762), 2 Yes. Son. 426; A.~G.y, NruKoinhe (1807), 14 Ves, 1, 7; Prestvr.y ▼. 
Cntehfster (Jarum'ation (1882), 21 Oh. 1). 111. 

Tlifl CMHos deciding that advowsons held on trust for parishioners were not 
charity projwrty, and that therefore an information by the Attoraoy-General 
was not inaintuinuhle with regard to such trusts (see A.-G, v. Parker (1747), I 
Vos. Sen. 43 ; A.~0. v. Forster (1804), 10 Yes. 335 ; A.-G. v. Newcombe, supra ; 
A.-O. V, WW)s<er (1876), L. E. 20 Eq. 483, 491) cannot be supported on 
that, point since the cases of Be St. Stephen, Coletnaii Street (1888), 39 Oh. 1> 
492. and Hunter v. A.-G., [1899] A. C. 309, 315, which decided that trusto of 
advowsuns for parishioners are dhoritable. 

(o) rrtatneif v. Colchester Corporatuyn, supra, at pp. 119, 120 (action by 
some froetneu of a borough, on behalf of all, to establish a right for the 
benefit of all the freemen, suing under powers conferred by the Munidpol 
CoTfkorations Act, 1836 (5 4 6 Wul. 4, c. 76), s. 2); compare A.-G. ▼. Meyrick, 
[istoj A, C. 1, whore the Act did not contain similar provisions sad the 
Attontey-CJeueral was a party. 

{p) A.-Q. ▼. Warren (1818), 2 Swan. 291, 311. 

(}) Vines 7. Walsh (1864), 3 W. B. 7. 

(r) A.-G. T. Leaye (1881), Tudor, Iaw of (Charities and Mortmain, 4th ed., 
p. \(V41, per Eat, J., at p. 1044, discussing Satvnders v. Howes (1857), not 
rejMrted. 

(•) Andrew y. Merekant Taylors' Co. (1802), 7 Ves. 223; .indrm 7. TrinUu 
Hall, Cambridge (ISOi), 9 Tob. 532, 533; A.-G. 7, ExHtr Corporaiim (1827), 
2 Buss. 362; A.-O. y. Fishmmgers' Co. (1837), Co<m. Pr. Css. 85; A.-G. y. 
Lesdlow Corporation (1842), 6 Jur. 1008; A.-O. r. Trevelyan (1847), 18 Is j, 
(0®.) 591; ▼» Bomhmit (1838), 25 Ew. 116. 
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673. Ilk administration proceedings where a question arises as 
to tile application of a gift to charity generally, the Attorney-General 
is a necessary party to represent the interests of charity in 
general (i). Where there are gifts to specified individual charities, 
the presence of the Attorney-General is necessary, if the estab¬ 
lishment of a scheme or rules is required for the regulation of the 
internal conduct of the charity (a). He is similarly a necessary 
party, when the question is whether a particular l>e(juost is chari¬ 
table (fc), or is applicable cy-prh{c), or where there is a gift to an 
established charitable institution to be held upon trusts difiering 
from those upon which the general funds of the institution are 
held(d). 

The Attorney-General is not a necessary party in aduiinislralion 
proceedings where the legacy is to an established charitahle institu¬ 
tion as part of its general funds (c), or to an action for account in 
respect of a legacy given to a charity (/), or where annual sinus are 
given to specified trustees, to he distributed in charity (y), or whore a 
capital sum is given for iininediale distribution (/i). Where the ques¬ 
tion is whether a charily is entitled to a particular legacy or not, the 
Attorney-General may he made a parly us being in the luitiii'e of a 
trustee for the charity, but his presence is not necessary, and the 
court prefers that the charily shonld itself ajipear rather Ihaii tliat 
the Attorney-General should represent it (/). 

673. The Attorney-General represents the Crown, where the 
Crown is claiming beneficially (It). Therefore when the private riglits 
of the Crown are in conflict with its rights as jmitefltor of charities, 
one of the law officers apikears on behalf of the juivate interests of 
the Crown, and the other supports the claims of t)ie charity (/). 

674. The Attorney-General must also he a iiai ty to legal pro¬ 
ceedings where the question coiicorns the right <'f the (’rown to 
appoint under the sign-manual (in). 


(<) Ware v. (himherle^e (1855), 510 Jiouv. 511. Seo v. Jluni/tr 

3 Ves. 714, 720; Jie Pi/ne, [1003] 1 Ch. S.'t, 

(a) Ware v. Cumberlnje, supra. 

(b) ('oek V. DwJienJidd {MA'A), 2 Aik. 502, 50i. 

c) Re Taylor (1888), 68 L. T. .WH. 

(fl) Wellhdovtk V. Jvnes (1820), 1 Sim. & St. 40 ; S<m of the C.Vm/i/ Ottrporatifm 
T. Mose ,'18.39), 9 Sim. 610; and see A.-O. v. H'arnu (^IMS), 2 .Swan. 201, 

(e) Weflbeloved v. Jmes, supra; Ite ATAuUffe, [189.i] P. 290. 

(/) VhiUy V. Parker (1792), 4 Bro. C. C. 38. 

(o) Waldo rr. Caley (1809), 16 Ves. 206; M'doH v. AiherUtn (1818), 12 Jnr. 
1042; eee also Horde v. Suffolk (E*irl) (1833), 2 My. & K. oM, wbero tho 
Attorney-General was a party but appeared to claim tuo legacy i)ti IhiIiuH of 
the Crown, alleging failure of the charitable bequest and of the next-of-kin. 

(A) Re Barnett (I860), 29 L. J. (Ott.) 871, But wie Re Uu (1887), .'H ' 'h. 1). 
628, where the Attom^.Geneiml waa a party, the question being wliellarr a 
charitable legacy ahould be prid over.without a scheme. 

(0 Ware v. (Manberlege, supra. 

A) jt.-0. V. Magdalen CMtge, Oxford (1854), 18 Beav. 241. 

1) A.-0. V. Bnstal Corptmiion (1820), 2 Jac. & W. 312; A.-G. v. /ren- 
mongers’ Go. (1833), 2 My. & K. 678. n. j A. 0. v. Wivdm.r iPean and tUtnom) 
{I 860 ), 8 H. L. Caa. 369. , , . 

JDs Thetnminet ?. Ik Ronntval (1828), 6 llutt. 293. As to the Crown s 

^W'lo to appoint, see p. 287, ante. 
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678< The Attorney-General may be made a defendant in an action 
by charity trustees claiming an account of the charity property and 
a personal discharge (n), or for the purpose of protecting the inte- 
resis of a charity (o); as for example where a summons is taken out 
by executors, to determine the validity of a doubtful charitable 
bequest {]>), or to decide whether a testator’s general charitable inten¬ 
tion should be carried into effect by a scheme under the court or the 
sign manual (q), or, again, when a Bummoiis is taken out by trustees 
for the court’s sanction to the retention by them of property, which 
would otherwise have to be sold, under s. 8 of the Mortmain 

and Charitable Uses Act, 1891 {r), 

« 

676. It is improper for the Attorney-General, after a decree 
which ho did not oppose, to reopen the discussion b}’ an ap])eul on 
relieariug, but in the case of a charily the court will not on that 
ground alone dismiss the appeal (a). 

677. Wlien payment is made into court of charitable funds by 
trustees under tlie Trustee Act, 1898 (t), tho affidavit should state 
that tho Attorney-General as representing the public has an 
interest in the funds, and he should be served with notice (a). The 
payment into court discharges the trusiees, and all future applica¬ 
tions in regard to the fund so paid in must be made by the 
Attornoy-(i(moral only (/>). 

Hi.'U-Skct. 1.— Purtit'A t'fhrr than the Attvrney-iieneral, 

678. Generally speaking, all persons interested in the subject 
of the action ought to be parties, if within the jurisdiction of the 
court (f). 


(»() Chnn Uotpital {Warden and lircthren) v. PoufifS (Lord) (1842), 6 Jur. 252: 
ChriHl’it Huipitut {(foveriu-rn) v. (184(>), 5 llare, 257. In such nctione 

(li«‘ (nistt'OH xiiunt render such accounts us the Attornoy-Qeneral demands, and 
if *)io Attorney-General desires it, the court may direct a scheme (ih'd.). 

(o) Ludivii) Corvoratimi v. Greenhouse (1827), i Bli. (k. S.) 17, 66, II. L. 

(P) 8eo lie Warini/, [1907] 1 Oh. 166 ; Be Pardoe, [1906] 2 Ch. 184 ; 
Be Manv. [1903] 1 Ch. 232. 

(./) Be Pyne, [1903] 1 Oh. 83. 

(r! Re Chureh Patronage Trust, [1904]2Ch.'643, 0. A.; and see Re Wilhimon, 
[1902] 1 Ch. 841. 

{s) Christ's Hospital v. Grahujer (1849). 19 L, J. (ChA .36. 

/; 5G & 57 Viet, c, .53, s. 42 ; see title Trusts and TlirsTEES. 

(o) B. 8. C., OihI. 54 b, r. 4 (2); see Re Poplar and Itlaclcwull Free School 
(18781. 8,Ch. D. 643. 546. 

(b) Hr Poplar and illttdrwall Free School, et^ra, 

(r) SheUord. Iaw of Mortmain, p. 430. E.a., purchasers of land subject to a 
chii ige in favour of charity, and alleged to ha voWn improperly sold (South MoUon 
Cortuiratioa v. A.~G. (1854). 5 H, L. Css 1); executors where a legacy charged 
on land was given to a charity, and an action to ascertain the profits of the lands 
was institut(ra {A.~0. v. (1078), Gas. temp. Finch, 336); one tenant in 

common of lands where a charity was claiming against the other tenant in 
common v. Flint (1844), 4 Hare, 147); the heir-at-law where the pro¬ 

ceedings were to decide whether surplus funds belonged to him or to a charity 
(A.-G, T. Jlaherdaahere* Co. (1792), 4 Bro. 0. C. 106; Ludlow Corporation 
T. Greenhouse, supra, at p. 65, H. L.), or whether there was a resulting trust 
for his benefit {A.~0. r. Green (1789), 2 Bro. C. C. 492). or where he was by 
implication visitor of a.oharity and an action was instituted for the eaecution 
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Itt an action to esbablish a charity rent-charge it is not necessary 
for ^ the persona 'whose estates may be liable to be joined as 
parties. The court will decide whether the rent-charge in question 
is charged on the estate of the person actually before the court (d). 

It depends u^n the cirohmstances in each case whetlier persons 
who have a contingent interest in a charitable fund should be made 
parties to any proceedings concerning it (e). 

Strangers to a charitable trust who are not joined as relators (f) 
are not proper parties to any legal proceedings relating to it(^); as 
for example the original 8ub8cril)er8 to a charitable fund (ft), or an 
agent employed by charity trustees to manage, the affairs of the 
charity (i). 

It is improper to join a body of persons >\ho do not form a 
corporation as parties under a corporate name (A). 

679. Persons showing a piitnd facie right of intervention in 
legal proceedings to whicm they are not parties may be allowed by 
the court to attend (1). Again, if any necessary parties are omitted 
or unnecessary parties are added, the court ujwn application will 
usually allow the proper alterations to i>e made {in). 

680. The majority of the trustees of any cliarity within the 
jurisdiction of the Charity Commissioners, if authorised by the 
Charity Commissioners, may institute and maintain any legal pro¬ 
ceedings in the same way as if they were the sole trustees uf the 
charity (u). Legal proceedings instituted in such manner do not 


of the trusts v. Gaunt (1700), 3 Swan. H8, n.) ; a schoolniastor 

where the action was to have eiu'plus charity funds appli^ for his lienciit 
{A.-6. V. Smart (n^S), 1 Ves, Son. 72); lessees, undorIcsHees and asHigneos of 
(.harity lands in an action to sot aside the lease {A.-G. v. /Jat/clionee (IS 10), 17 
Ves. 285; Ludlow Corporaiian v. Greeithvuse (1827), 1 Bli. (N. s.) 17, 73; A.-G. v. 
Grrenhill (1863), 33 Beav. 193; see also A.-G. v. Pretym. n (1845), 8 Beav. 
316, where a lessee, though not made a party, was given ioa\ to attend). 

(d) A.-G. V. Jaclmi (1805), 11 Ves. 367, 372 ; A.-G. y. AWor(18631,1 Horn. 
& M. 809. It is otherwise where the rent-chargo is not charitablo {A.-G. t. 
Jackton, tupra, at p. 367;. 

(e) A.~0. V. St. John's Coflrije (1833), 7 Sira. 211, whore the information was 

held defective for want of parties because the person who was entitled to appoint 
the master of a (Parity school if he were not appointed by other persons within 
a limited period was not joined as parly; A.-G. v. G<Mar<l (1823), Turn. & B. 
348, where trustees of a charity who had a ooutingont interest in a legacy given 
to another charity were not held ti» be necessary parties to a suit establishing 
the second charity. ^ 

(/) Soe p. 323, anU. 

Iff) Lan<f V. Puriys (1862). 8 Jur. (n. s.) 523, V. C. 

(ft) A.-G. V. Gardner (1848), 2 Do 0. & Sm. 102; A.-G. v. Manm (1818), 2 
1)0 Q. & Sm. 161, 162. bee, however, v. Stnni (1851), 15 Beav. 40, wbero 
the original siibscribers were under special circuroetanooH h<'ld Ktill to li.ivo an 
interest, and were joined as parties. 

(t) A.-G. V. Chtdr.rfield {Eart) (1854). 18 Beav. 506. Sen ulno as jogurds 

actions by some agents against othere, Strickland llVWew (1885), 28 Ch. D. 
426. 

(ft) A.-Q. V. Chester Corporation (1640), 1 H. & Tw. 46. 

(f) A.-O. V. Shore (1836), 1 My. & Or. 894; A.-G. v. Pretyman, mprn; lU 
ShrttwebuTU Gratn-nar School (1849), 1 Mac. &. 0. 324 ; and see p. 338, post, 

(•i) Shelford, Law of Mortmain, p. 431; 1 Bcdcsdale’s Phmdings, 4th ed,. 


». B. S. C., Ord. 16, r. 11. 

(*) Charitable Trusts Act. 1869 (.82 & 33 Viet c. 110), e. 13 ; see p. 275. ante. 
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abate or become of no^ effect bj reason of the death or removal 
from office of any of the trustee, or of the addition of any new 
trustee (o). 

Where proeeedingH are taken against qharity tnutees, all must be 
joined, and not only the acting trustees (p). But in an action to 
remedy a breach of trust it is not necessary to make every person 
participating in the breach party to the suit ( 9 ). 

New trustees appointed jtendmte lite who ought to be, but are not, 
made parties to proceedings for the administration of a charity are 
not so bound by a decree made in such proceedings as to be 
absolutely precluded from making a case by way of defence to the 
suit (r). 

Where the Attorney-General appears on behalf of a charity the 
court may allow the trustees to argue in support of the Attorney- 
General («), and it will hear the trustees when they differ bona Jiae 
from the relators (/)• 

681. The proper defendant in a summons to sanction the 
retention, after the expiration of a year from the testator's death, 
of land devised to a charity (o) is the official trustee of charity 
lands, and not the Charity Commissioners (fc). 

'I'ho ollicial trustee of charity lands is not a necessary party to 
proceedings under the Charitable Trusts (Recovery) Act, 1891(c), 
unless the court otherwise orders {d). 

Skot. 2.— Petitions. 

682. In every case of a breach or supposed breach of any 
charitable trust, and whenever the direction or order of the court 
is deemed necessary for the administration of any charitable 
trust, application may be made to the court by petition for such 
relief as the nature of the case may require (c). 

{u) Ohuntablo Trusts Act, 1869 (Ui! & 63 Viet. c. 1101, s. 13; see B. 8. C., 
1883. Oitl. IT, r. 1. 

(p) lie Vhi‘TUeu Market (1819), 6 Price, 261. 

iq) .-l.-ff. r. Lritester Carnation (1844), 1 Bear. 176. But seo E. 8. 0., 
Ord. 16, r. 9, nnd the uou-cnaritHble case McChenne v. fii/lea(No. 2), [1902] 1 
Oh. 911, where au action was brought by a benefleinry against on® of two 
trust t'«8 liable for breach of trust. 

(r) A.-dt, V. t'oeler (1842), 2 Hare, 81. 

(») S.-O. V. Ritfh Co’rpoTotion (1849), 18 I* J. (oir.) 275; Whicker v. Jfume 
(I8.»l}. IIIW. 528. 

(i) V. tiaih ilorparation. snitro, at p. 277. 

(a) See.Mortmain and Charitable U.«'09 Act, 1891 (54 & 55 Yict. a 73), 8. 8; 

and p. 18.^, witr. 

(I) He Chvreh Pcaramge Trust, [UKll] 1 Ch. 41. 

(r) 54 & 65 Viet. c. 17; see p. 313, ante. 

(cf) E. 8. 0. (Uharitable Trusts Beeoverj ), 1892, r, 3 (Yearly Supremo Court 
l''ractie«, 1905, pc 1451). 

if) Charities Procedure Act, 1612 (62 Geo. 3, c. 101), s. 1 ; see ifo Dod’e 
Charity, [1006) 1^ 442 (petition for administration). The Act ^‘d not 

create a new jtirisdictioQ, but it enabled summary proceedings to be taken 
ttuder the eld jurisdiction in certain cases {Ludlow Corporation y. Greenhouse 
(1827). 1 Bli. (n. s.) 17, 66, H. L.). The preamble states that the object of the 
Act was to provide a more eumnutfy remedy in cases of breaches of eharitabfo 
^Qsts, as well as for the joBt uud upright administmtion of Gto same. The 
jurisdiction is now vested in the Ohancerr Division of the High Court (Suptmna 
Court of Judicature Act, 1675 (36 & 37 Vict o. 66), os. 16, 34, TtQ. 
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This jurisdiction on petition applies only between the trud^eei^ 
and the objects of the trust (/). 

The court may refuse to make an order upon a petition and direct 
the parties to proceed by action (g). There is no lixtul rule laid 
down by which the court Is governed in tlio exercise of its die- 
cretion (k). The procedure by petition may safely be resorted to 
in all cases where the objects of the charity have no distinct 
interests and where, therefore, the Attorney-General ruprcjsonts 
them all; and in all cases where, although there way bo distinct 
interests, no substantial question of principle can ariso. Ixtlwcen 
the several objects (i). 

683. The court has jurisdiction on petition to give the necessary 
direcliotis for the 8 ale(/.'), mortgage (/), or exchange (/«) of charity 
property, to order a cy priis application («), to establish (o) or 
alter (p) schemes, to consider the expediency of R])plying for an 
Act of Parliament to regulate a charity ( 7 ), to regulate llie internal 
administration of a charity (r), to determine whether parties have 

(/) A.~0. V. (1851), 9 Hare, H’iS; Bee uIho Itf Lttwford 

I'harity, Ex parte Hkhiver (1817), 2 Mer. 483. 

(y) Ax parte/ iVm (1811), 3 Ves. & 11. 10; A,-0. v. (Earl) (1840), 15 

iliiu. 289, 2G1. 

(A) A,-l}. V. Tl’anruter (^Hiahop), rujrra, at p. 387. 

(/) Ibid.; ainl see fjuUlow Corfmration v. (irrru/imae (IH'2~,), 1 llli. (.n. h. l 17, 
66, H. L. ; lie Maurheater Ke>n (W/e//e (1883), 16 llmiv. 017. 

(A) Re J'arke's Charity (1842), 12 ftiiii. 329; Jte Ereleaall Ctvrmra (1852), 
IGlloav. 297; Re Aabtvn Charity (mO), 22 Iloav. 288; Rr North ShicMIa Old 
Meelirig Home (1889), 7 W. Jl. 541; He Congrtgalional Vhurt h, SmrthirirU, [1866]) 
W. N. 196; Cvdlen v. O'Meara (1867), I. B. 1 C. I(. CIO; nml (M)iri])ur8, 
contrd. Re tiuir Inland Female Charity iScAoo/(1846), 3 Jt». & l.al. 171; Re 
Lyforde Charity (1852), citwl 16 Beav. 297, n. ; Re Rradft/rd School of ludmtry, 
[1893] W. N. 60. 

(/) Re Stockpiort Ragged Industrial and Reformatory School, [1898] 2 (’h. 
687, C. A. 

(m) Re Newton's Chanty (1848), 12 Jur. 1011; Mildmii, v, MelUurn {Lord) 
(1881), cited 14 Beav. 121, n. 

(n) Re Upton Warren Rarish (1833), I My. & K. 410; Re Rrlvedere'n (Lady) 
Charity (1840), 2 I. liq. B. 354. 

(o) Ex parte. Rerkhampstead Free Schmd (1813), 2 Ves. A B. 134; Re Chrriaey 
Market (1819), 6 Price, 261 ; Re Rugby School (1839), 1 Beav. 487; Re Rouston 
Free Grammar School (1839), 2 Beav. 228 ; Re Surrey's Almshousm (1839), 9 L, J. 
(os.) at p. 96 ; Re Shrewsbury Grammar School (1849), 1 Mac. & O. 324. 

(p) A.’O. V. Worcester {Hishop) (1881), 21 L. J. (CH.) 26, 40 (echeino pro- 
vioualy settled in an action); see Re. Manchester New College (1863), 22 L.iJ, (oii.) 
671, where the court determined on petition whether roHolutions by mrma 
of the trustees of a college for changing its locality would lie beneficial to the 
institution. 

( 9 ) Re Shrewehury Grammar School, supra. 

(r) E.g., setting aeide an improper election of a scbular (/7« Kettle's ('harity 
(1872), Ii. B. 14 Eq. 434; see also Re Rugby School, supra'), roinatalin;; an 
improperly diemissod official {Re Phillips' Charity, Ex parte Nrwmou ( 1848 ), 9 
Jur. 969; Be Fremington School, Ex parte tt^ard (1846), 10 Jur. 612). 
Oompare, cmrtrJ, A.‘0. t, liriet^ Corporation (IMo), 14 Sim. 048, where it 
was amd that a question as to the power of trustms to (liBmiss an official referred 
to the original oonstBution, not merely to the management, of a charity, Md 
Qould not be decided on pehtion. 1^ also on the same point A.-O. t. East 
Retford Grammar School (1848), 17 L. J. (cab) 460; Be GodmaneheAer Grammar 
Bdbof (1860), 15 Jur. 833; and Re Bedford Charity (1833), 6 Skm. 678, 694,696, 
where, however, the petition oomplaiiiing of irregular dismiaeal was under a 
ipe^ Act. 
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acted according to clear rules laid down for the management of ^ 
cbai-ily (»), to appoint (1) or remove (a) trustees, to deteniiine 
)>et\vcen the conllicting ctaim.s of two charities where the question 
depends upon the construction of a particular instrument (b), and 
to apportion funds between charitable objects (c). 

684. The court has no jurisdiction upon petition under the 
Charities Procedure Act, 1B12, to authorise any alteration in the 
fundamental trusts of a charity (d), to adjudicate as between 
charity trustees and strangers (c), to determine what powers trus¬ 
tees or other olFicers have under the foundation (/), to ascertain in 
whom the legal oslate is vested (//), to determine whether trustees 
have boon validly appointed (h), to repair a former misapplication 
of trust funds (i), to order accounts to be taken of estates of 
persons who have wrongfully received charity rents {k), or to set 
aside an improper lease of charity lands (/). Questions also 
involving constructive trusts (m) and matters of great intricacy (;») 
cannot be dealt with on petition. 

685. A petition when not presented by the Attorney-General 
acting e-i; (u) must be presented by two or more persons (;») 


(.s) A.-Cf. V. lirislol CorjMrnttiou (1815), H Sim. (H8, eri'i, doA, 

(/) /^« Nfirwirh Vhariiivt, liiffuold v. Sprivyjtrld (1839), 7 (.'1. Fin. 71, If. 1,.; 
Hue He Peyfon’a {Lady) Hospital at Isltham (181.>), 11 L. J. (oil.) 1129, wtivi'ii, 
howovor, the |.>(!tition was dismissed for iuformality; He Iltn/ord Chur Hies 
(18-1*2), 8 Jur. 281); andp. 267, ante. 

(a) Ex parte Senyears (1813), 1 Vea. & B. 490. 

(h) Hr Upton Jr«rr«t Parish (1833), 1 My. & K. 410 : He lluspifai for Incurables 
(1884), 13 Ij. B. Ir. 361. But see He Clarke's {Dean) Charity (1836), 8 Sim. 34, 42. 
(f) He Hall's Charity (1851), 14 Beav. 115. 

(d) E.y,, by mcreasiiij? the number of trustees limited by the founder {He 
Atorey's Almshmises (1839), 9 L. J. (cu.) 93, 95) or by aiimlgainutiiig two obiu'it. 
able institutions (He Headiny H'sjyriaary (1839), 10 Sim. 118). Uompare Hr 
iirad/ord Sc/khiI of Indmlry, [1893J W. N. 60); see also .i-l.-Gl. v. Decou (Euri) 
(1846), 16 Sim. 202. 

(«') .1.-0', V. IVornater (Bishop) (1851), 21 L. J, (en.) 41 ; Re PhiHijeAVs 
Charily (1837), 8 Sim. 381 ; He llwf Jlet/ord Charities (1839), 8 L. J. (CH.) 
317 (adverse claims of right to administer a charity); Ex jtarte Rees (1814), 3 
Ves. tV B. 10; Hr Sarris (Sir John) Charity, Ex parte Uromi (1815), Ckiop. 
14. 295 (adverse claims to charity land); He Bedford Charity (1833), 5 Shn. 
678; He Itmn Clarke's Charity, supra; He Magtlalen Land Charity (1852), 9 
Hare, 624 (disputes betweeu parties adversely claiming to be objects of a charity). 

(/) Re Newark Charities (ISS'H, 6 L. J. (OU.) 215 (powers of trustees appointed 
in ]iursuaiice of the Municipal Corporations Act, 1835 (5 & 6 Will. 4, o. 76)); 
A.'th V. BrisUd iWporaiim, supra, at 653 (power to remove schoolmaster); 
A.‘V. V. Bast Hetfml Grammar Sehwl (1818), 17 L. J. (CB.) 450 (power to alter 
i-<>gulatioiis of a school). 

(y) He PhHlifott's Charity, avjra; He Olney Vhuritiei (1817), 11 Jur. 420. 

(A) He PhiUtiwU's Charity, supra. 

(0 He Hairs Charity, supra. 

(k) Be at. Wean's Chanty (1824), 2 Sim. & St. 66. 

(0 Re jSroTT**’(SiV •ToAft) Charjty, Ex jsirte Brown (1815), Clloop. Q, 295; ife 
Lawferd Charity, Ea piarie Skinwe (1817), 2 Mer. 453. 

(to) He Nitrris' (Sir John) Charity, Ex parte Brown, supra. 

(«) Ludlo'o Corporation t. Oreenhvim (1827), 1 Bli. (n. s.) 17, H. L.; 
Jte PhiltiiMdi's Charity, supra, at p. 391; Be Suir Island Female Charity Sehwi 
(1346), 3 Jo. & I.At. 171. 

to) Charitable IVusts Act, 1853 (16 & 17 Viet c. 187), s. 43. 

(p) Oluuritics Procedmto Act, 1812 (52 Qco. 3, c. 101), s. 1; Qarstang 
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tvlio tnust be directly interested in the charjty (q). The petitioners 
may not be a corporation (r) or an improperly conutituiod governing 
body of a charity («). 

The petition must be (1) signed by the petitioners in the presence 
of and attested by their eibiicitor ( 0 . ( 2 ) certified by the coutrsel 
who prepared it as being in his opinion a proper j>etition uiuler 
the Act (a), and ( 8 ) certified by the Attorney-General (A), or, in case 
of the office being vacant, by the Solicitor-General (r). 

686. Petitions relating to charities within tlio jiirisdiotion of 
the Charitv'Commissioners (<i), unless presento*! by the Attorney- 
General in his official capacity (f) or in a suit or matter actually 
landing(/), require the sanction of the Charity Connuissionors (^y). 

687. A petition must be served upon all persons W'hose rights or 
interests will he affected by the order (A). It need nob ho stu-ved 
upon persons whose interests will not ho affected (i), or as a maU(*r 
of course upon the Attorney-General, though the court may direct 
service upon him if his presence is desirable (A ). 

It is necessary that there should be a resi>omlont to a petition (/). 


Church Tinrn Schonl, Kr jmrtf Ceihler (IH2!»), T L, J. (o, s.l (eu.) lOU, whciv a 
j)etition j>rff(*rrfd by oiio pori^oit was diHiutHKcti tlxMi^^h f'oilil'utl by the 
AttonHty-CJenuraL 

(ij) lie IteJfurd Charitij {^fa»^crK) (1819). 1! Swan. >170, fll8, f»2.»; l.udluw 
Cor/Kiraium v. Greeuhume (1827), 1 iJli. (n. s.) 17, 91, II. li. 

(r) lie London, Itrujhtm, and tivnih (Jva»t Hail. Co. IS lleav. 

(s) Hamilton v. Spottiswoade (18(J0). 86 L. J. (oil.) T)!. 

(t) (Jhnritio.? Procedure Act, 1812 (.72 (leo. .8. c. lol), h. 2. 'Dio Holicilor iTtu«t 
aleo certify that the petitioners are able to answer the costs of the upple.'ution 
(see Daniel's Chancoiy Forms, dth nd., p. 10,70). 

(a) Daniel's Chancery Forms, supra. 

(A) Charities Procedure Act, 1812 (o2 Ceo. .'5, c. P'"*), s. 2; riuniel's 
Chancery Forms, 6th ed., p. lOotl. 

(f) Jic fMw/fird Charity, Ex parts Skiinirr (1817), 2 Mer. 4.78; /.udlmv 
Corporaiion v. Oreenhoiise, supra, at p. 65. 

(ff) See p. 803, ante. 

(f) Charitable Trusts Act, 1858. (16 & 17 Viet. c. sh. is, 48, 

(/) As to the meaning of these words, see p. 811, ante. 

{y) Charitable Trusts Act, 1653 (16 & 17 Viet. c. 137), a. 17 ; moo also 
Daniel’s Chancery Forms, 5th ed., p. 10.75. 

(h) E.y., upon all the trustees if the juditio:. in for romovtd vt trustees (Ax 
parts Smgears (1813), I Ves. & B, 496), or upon the surviving or continuing 
trustees if the petition is for the aiipointment of new trusb-os (/f« Jlrre/ord 
C.Verrt/ifS (1842). 6 Jur. 289). 

(i) Er parte /'oi/f/scr (1819), 1 Jnc. * W. 70 (notneceswiry b) serve prirish otfloers 
with petition resiiecting arrears of charity revenues applicable to piu-oehinl 
purposes); He Hhrewsbury Grammar Hrlmd (1849), 1 Mae. & O. 8,7 fpetilion f,.r 
appointing new trustees where old trustees had been appointed in place of u 
municipal oorporalion, not necessary to serve corporation). 

(k) its Warwick ChariU'ts (1845), 1 Ph. 659 (petition for filling up vatsancies 
in (^rity trustees); He llrad/ord School of Indttslry, [1893] W. N. *)<•; Its 
Stockport Jtaggsd Industrial and Jk/ormatory School, [1898] 2 Ch. 6S7. C. A. 
(petition for sanction of court to schemes ntoviding for sale or mortgage of 
onarity estate); eee emtrd, Us Oxford Charity (1862), cited Seton, Judg¬ 
ments and Orders, dth ed.. 1801. Tbs Attomev-'Oenoral is always served with 
the summons to proceed on the order (/fs Hanson's Trusts (1852), 9 Ust% 
App. I., p. liv. 

(5 Sr farts R « (18H), 3 Ves & B. 10, 
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It is within the discretion of the court to hear counsel for 
pnrties who are not respondents to a petition (w). 

688. The evidence in support of n petition may he by affidavit (n^ 
or ora1(()), but in practice oral evidence is only adduced under 
soiiiu special circunistances. 

689. An order ma'h) upon a petition not certified by the Attorney-: 
General is void (f), unless the petition concerns something done 
by the court upon a ijrevious i)roperly certified petition {q). 

An order made np<in a petition informally presented may ho 
disc.lnuged on motion, and the removal from the file of the 
petition may he ordered (r). 

'I'lnj Attornny-Goneral must bo a party to all in<iuiries before the 
niastm- under tliu Charities Procedure Act, 1812, and any i)roceed- 
in”s taken in his absence are irregular («). The petitioners and 
respondents are entitled to attend proceedings in chambers taken 
in pursuance of an order made upon a petition (/)■ 

690. If an order has been made on petition and tlie petitioners 
f iil to c.in y it into elYect, thi.s may he done by the Attorney-General 
tu* any of the re.spondenls (a). 

Where an order )m.s been made on petition, a further order in 
the sam<! matter may be made on motion (6). 

691. Where an action and a petition relating to the same or 
some of the .same objects are proceeding simultaneously, the court 
may refer the (piestioM to the .Attorney-General to determine which 
})iuceeding should ho continued(<•). 

692. Ju some private Acts of Parliament regulating charities, 
applications to the court are directed to be made by petition (d). 
Petitioners who claim to be entitled to relief under a private Act 
and multir the Charities Procedure Act, 1812, must elect under which 
Act the\ will proceed, for the court cannot proceed under two 
jiin.sdictioiis (r). 

(wi) A.-U. V. Ikwti {Karl) (18-46), 15 Shii. 259. 

(«) tiharitifs I’rocediiro Act, 1812 (52 Oeo. 8, c. 101),«. 1 ; Kx jmrtf Ortrithnuu 
(ISIS), I 00; /tr. Merclutnt Taylora'Vliaritj/'i'A L, T. 4^6, 

(o) (llmritict* Proreduro Act, 1812 (52 Oeo. 8, c. 101), s. 1. 

(y.) A.-a, V. Onm (1820). 1 Jaa & W. 308, 805. 

(./) V. /VwM (A’ur/), tttpra, at p. 202; iit Undmawheater (Irammar 

School (1851). 15 Jur. 833. 
tr) Rt Ihumilry lJi>9pHal (1836), 1 My.*& Cr. 2*9. 

(») Corporatitm v, Ontnhoitte (1827), 1 Uli. {«. s.) 17, 05, II, L,: 

it.-f/. V. *S0<m/i>rd (AaW) (1839), 1 Ph. 737, 

(t) Uaatol’e Clwtnoery J*raotioe, 7th ed., p. 1718. 

(tt) A> Jiedford Charity (1857), 26 L. J. (cii.) 013. 

(A) tU SUmingt't Charity (1814), 3 Mer. 707; He Chipping SiHiliura School 
(1882), 4 Sim. 410. 

(r) A.-«. V, Oreen, eupra. (Domparo Rt Lawford Charity, Sx parte Skinner 
(1817), 2 Mer. 453, vrhei*e the court refused to make an oi^er on petition in 

n. «{>e<a to certain matters which formed the eabject of au acUon ^reodv 
Uistituted. 

(d) 8lielfi>rd, Iaw of Mortnmin, pp. 508 ft etg. See, e.g , etat. 69 Oeo. 3, 

o, 22, s. .*>0; OuBtoe Botttlomm (Lreluud) Act, 1831 (1 & 2 Will. 4, «. 17), «. 29. 
•tat 7 OtM. 4 . c, 29, a, 15. 

He Rni/orti Charitfir{llfatttri) (1819), 2 Swan. 470, ^5. 
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693. The procedure under the Charities Procedure Act, 1812, Bkot.*. 

applies to petitions under the Grammar Schools Act, 1H40 (./'>, and PeMtioas. 
the Church Building Act, 1845 (ff). - 

Petitions under file Municipal Cor|X)ration8 Act, 1835 (h), the PeHtiona 
Church Building Act, 18^5 (i), and the Lands Clauses Conwfli- 
dation Act, 1845 (7), require to be entitled also in the matter of the 
Charities Procedure Act, 1812. 

A petition under s. 28 of the Charitable Trusts Act, 1853 (A), for 
appointing new trustees must be entitled in the matter of tlmt Act 
and of the Trustee Act, 1893 (/), but not necessarily in the matter 
of the Charities Procedure Act, 1812 (m). • 

Petitions entitled in the matter of the Charities Procedure Act, 

1812, and of some other Act must comply with the requirements of 
the former Act (u). 

Whether the fiat of the Attorney-General is required for api>tition 
presented in an action is a matter within the discretion of the cfuirtt o), 

694. Affidavits in support of petitions or suinmonseB made under Am<laviu 
B. 80 of the Lands Clauses Consolidation Act, 1815 ( p), may if morn 
convenient, as, for example, where the charity trustees are very 
numerous, be made by the clerk to the trustees (q). 

Sect. 3. — Suminons^'s. 

695. In cases of charities the gross income of whieh oxeoods Jmiwin-ttoii 
£30 per annum (r), and of all charities in the city of Jiomlon («), 

orders for the appointment or removal of trustees (/) or for estuh- ' ' ^" 
lishiug schemes {»/), vesting orders (ir), orders vesting charity land 

(/) 3 & 4 Viet. c. 77, 8. 21. For examples ot pHilionB under this Art, eew 
Jte Marlhtyrough Orammar fkhwf (1843), 7 Jur. 104" ; lin {.'hetw/urd (Iraimiuir 
Schofd (1855), 24 L. J. (CU.) 742. 

(17) 8 & 9 Viet. c. 70, B. 22 (apportionment of charities on f'amatina of new 
districts). 

(A) 5 & 6 Will. 4, c. 76. s. 71 O'eplaced by s. 133 of the Mu, •(.ipul Ooilioratiotm 
Act, 1882 (45 & 46 Viet. c. 50) ); He Kotwich Vhartiiea, Hionold v. 

(1839), 7 Cl. & Fin. 71. H. h.; Jte Warwick Charitite (1845),1 Fb. .W9, 

Exeter Corporation. (1852), 2 l>e G. M. & O. 507 (petitions fr»r appointing new 
trustees), ^metimes these petitions were entitle also in tho nmtbir of tho 
Trustee Act, 18.>0 (13 &• 14 V ict. c. 28); /?« Snrthamrdon f/V/oriOfw (I80;!), .'1 
Do O. M. & G. 179 ; Re Gloureeter Vharitiu (18.):5), lA llare, App. I., p. ni. 

(1) 8 & 9 Viet. c. 70; Re ]Ve»t IJam CharittM (1848), 17 L. J. (rii,) 441. I 'rolmMy 
tho same rule applies to petition8preBeiiteduiid«i thoGniniinurSchcxils Act, isio, 

(/) 8 & 9 Viet. c. 18; He lAmdon, iSrighton, and Nouik CouhI Rail. C'o. (IS.Ol), 

18 IJeav. 608 (petition for investment of charity funds in wmii). 

(A) 16 & 17 Viet. c. 137. 

m 66 & 67 Viet. c. 63. 

tm) Re Lincoln Primitive Methodist Chajiel (1855), 1 Jur. (n. 8.) 1011 ; Re 
Davenport'a Charity (1856), 4 De O. M. & G. 839. 

(«) Warwick Charitiet, suwa ; R» RolUJe Charity (J853), 3 Do G. M. & G, 

163 ; ^ Loudont Brighton, and South Coast Rail. Co., supra. 

(0) A.’O. V. Cooper (1861), 8 Jur. (w. s.) 60. 

' 6 & 9 Viot. 0.18. 

o) Jte Edward Hu Siaoth'e Almshouses (186^, 16 W. B. 84 I. 

(r) Charitable Truats Act, 1853 (16 & 17 Vict c. 137). a 28. 

f) Ihid., s. 30. 

'« Ibid., s. 28 J E. S. a, Ord. 65, r. 13. 

V) Be Siea Hospital (1876), Seton, Judgments and Orders, 6th ed., 1383,1309 f 
JbCMrUableOi/ts/or Prisoners, Ex parte Christ’s Umidtal {Qomrnors) (ls7-'), 

8 dr. Aup. 199. 

M Bkaenporte Charity, tupra. But seei Be Ltnc^ Britdim llIethoiBe$, 

(fhapdt n^prat wheca a petition was bel4 dOMMhhu^. 
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Application 
liy originating 
iiumiuuna. 


Wlien right of 
appeal oxihlh. 


in the official trusstec of charity lands (a) or for transferring stoclt 
to, depositing securities v^itfa, or paying money to the official trustees 
of charitable funds, and for investment and payment of dividends (6), 
and any other relief order or direction relating to the charity (c), 
may be made or given by a judge of thb Chancery Division (a) in 
chiimbers (#*) instead of in an action or on a petition. 

It is within the power of the judge at chambers to direct pro¬ 
ceedings to be taken by action or petition and to abstain from 
further proceedings on the summons (/). 

696. Applications in chambers are made by originating sum¬ 
mons (ff). If the application is not made by the Attorney-General 
acting ex officio (h), or is in resi)ect of a charity not exempted from 
the Charitable Trust Acts (i), the consent of the Charity Commis¬ 
sioners to the proceedings is necessary (k); and when the summons 
is issued a copy of the certificate (1) of the Charity Commissioners 
must also be left at the judge’s chambers (m)- 

697. Where the gross annual income of the charity does not 
t xrned JUlOO, orders made in cliambeiH under s. '2H of the Chari- 
taldo 'I’rusts Act, 18.53, are not subject to apjjeal except on a judge’s 
certificaUi («). Where, however, the aggregate income of several 
charities concerned exceeds £100, there is a right of appeal, 
although the income of each separate charity is less than that 
amount (o). No appeal can be made by a person who did not appear 
in tho court below (/)). 


(<i) Rr, Tieckenham Chariti/; Re Tifihmarsh Re Saffron Walden 

tViarih/ (1867); Rt irestjietd's Hhariti/ (ISfiO), all cited iu Seton, Judgmeots aud 
Orders, Cfch ea., 1809. 

(h) Re Whiirtoi's Ckoritiee (1850) ; Re Reiyaie Charities (1880) ; Re (Jrunhonrn 
Brnooh (18«;l), all cited in Seton, Judgments aud Ordei-s, 6 th ed., 1310, 1311. 

(e) Chai'ilttble Trusts Act, 1853 ^16 & 17 Viet. c. 137), s. 28. 

(d) Supreme Court of Judicature Act, 1873 (36 & 37 Viet. o. 66 ), s. 34 ; 
R. S. 0.. Old. 65, r. 13. 

(c) Chaiitable Trusts Act. 1853 (16 & 17 Viet. c. 137), s. 28. This section 
gives to tho judge in chambers the same powers which could previously have 
hoGu exeroisetl iu an action or on a petition {Re Davenport's Charity (1853), 4 
Do C. M. & 0 . 830; see R. v. Charity Commissioners, [1897] 1 Q. B. 407. 
Under this section the court may decide whether property-is or is not held on 
a cliaritnble tnist {Re yorwieh Tiuvu Close Estate Charity (1888), 40 Ch. 1). 
208, C, A.), hut may not deal with adverse claims to title (ibid, at pp. 309, 
310: Ohoritablo Tnvsls Act, 1853 (16 & 17 Viet. c. 137), s. 41). 

(/) (tharituble Trnsla Act, 1853 (16 & 17 Viet c. 137), s. 2S. 

(.VI J{. S. t’.. Oni. r, 13 ; Daiuol's Chancery Fenins, 5th ed., p. 614. 

J/i) Charitable Trusts Act, 18.53 (16 & 17 Viet." c. 137), s. 18. 

(*) s. 62. 

\k) /bid,, B. 17. This consent is not necessary for an application to detennins 
whethw charitable trusts have faUed (Re Shum (190-1), 117 1 1 . T. Jo. 2 Hl). 

(I) For form of certificate, see'Dsniors Chancery Forms, 5th otl, p. 1053. 
pB) Daniel’s Ohanoery Practice. Till ed., p. 1764. 

(n) Ohoritahle Trusts Act, 1853 (16 <& 17 Viet. c. 137), s. 28 ; B. S. C., Ord. 
S5, r. 14. 

(a) Re Charitable Oifts /or Pruoners, Ex parie Christ's Hospital (O'oivraor*) 
(1872). 8 Oh, App. 19.). * 

(p) Christ’s Hospital tst Cfraingtr {IH9), 1 Mao. A G. 460: Ludlow OaramrOf 
Ken T. QrmJtoun (1827), 1 BU. •.) 17, H. Is 
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Application may be made by originating summons to 
ai)portioii Boman Catholic charities partly applicable to super¬ 
stitious uses, and to apply such jwrt to lawful charitable trusts (^). 

6TO. Applications for interim and permanent (r) investment of 
charitable funds paid into court under the Lands Clauses Consolida¬ 
tion Act, 1845 («), or the Settled Land Act, 1882 (0, and for paymout 
of the dividends thereon, may be made by summons or by petition (rtK 
The option of proceeding by summons or petition is at the applicant's 
risk (6). The rule is that procedure ])y summons is proper in 
simple cases, by petition in complicated matters (*•). 

The general rule is that if the funds in cdurt do not exceed 
A’l.OOO, applications for payment out are made by summons; if 
they exceed that sum, by petition (d). 

700. Persons claiming to be entitled to funds in court {<■), or 
applying for investment of such funds and payment of dividends (/), 
must as a rule verify their title by affidavit, which may be made by 
the clerk of the charity trustees {g) or one of the petitioners (/<). 

701. The summons must in general he served on all jmu soms whose 
ii)lei'csfs are concernod (/), and if not taken out by the Attorney- 
<ieneral must he served on his solicitors, except where thosininnoiis 
asks merely for the appointment of trustees, or a vesting order, or 
an order for the transfer of stock coiisofjuent ujion a vesting 
order (k). 

Sect. 4 —Procedure in eettlinj Schcrteit. 

702. Schemes directed by the court {1) are generally referred to 
a master and settled in chambers before the juoge(n/); but in simplo 

( 7 ) Boman Catholic Charities Act, 18f>0 (23 & 24 Viet l.’it), 8 . I ; 8 <‘o 

p. 

(f) Expenditure in building is not a “ jiermaiicnt investuie it” (A’j i>arte Jvhm 
C wege, Cambritlge (1884), 50 L. T. 683). 

(») 8 & 9 Viet. c. 18. 

(0 46 & 46 Viet. c. 38, s. 32 ; lie Bethlehem and Bridfmll ( 1 S 8 ,>), ;{() 

Ch. D. 641. 

(а) B. S. C., Ord. 56, t. 2 (7). , ' 

( б ) Be Bethlehem and Brultwell lloepiiale, enpra, where the costs of the petition 

were alh wed. , , 

(c) Ibid, ; see also Be !ilaffor<r$ Charity (1885;, 67 L. T. 84C, where the costs 
of a petition were allowed; A.-G. v. St. Johu’e Jlnepittil, Daih, riSU3j .3 t7i. 
161 ; Re St. Alinin'e, Wood Street {Redof and Chnnhieardaie) (1S}»2;, 60 1.. T. 
61, where tie costs of a summons only were allowed. 

(d) B. S. 0., Old. 66 , r. 2 ( 2 ). 

(c) B. S. C., Ord. .62, r. 18. 

(/) Ex t<aHe 8t. Mary's Gfdlege, WincJiester {If'arih'ufi 14 W B. 788. 

But seo Be Merchant Taylors' Charity (1870), 23 1,. t. 4S6; /> 

Vdlege, Ose/ard (Presideid) (1880), 42 L. T. 822, where in sfiecml cii<:nin>titin;o 8 
the affidavit was dispensed with. 

(el Be fjdieard the Sixth's Almshouse (1868), 16 W. B. Sll. 

(A) Re Vale of Neath Raihmy Ad, 1863, [1866] W. X. 78. 

(O Lauiel’s Chancery Practice, ed., p. 1764. 

(*) Ibid. 

{{) See p. 186, axde. , ^ . 

(to) W^btloved V. Jones (1820), 1 Sim. A St. 40; and see Boyhy v. I)ot/fey 
(1735), 7 Vee. 58. n.; Baylis v. A.-O. (1741), 2 Atk. 210. n. ; Pave v. Catderbury 
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cases, where a slight modification of a irast is required (a) or whm 
the fund is small (o), a reference to the master may be dispensed with 
and the scheme set out in the order (p). Bometimes a reference 
to the master is directed to apportion a fund without settling a 
scheme (g). 

When a scheme is directed to be settled, the draft may be prepared 
by the Attorney-General (r), or by other applicants, who would 
usually be the trustees of the charity («). If the draft is not pre¬ 
pared by the Attorney-General it must be submitted to him. The 
draft scheme is brought before the judge in chambers for approval (f). 
If there are any pokits objected to, the summons may be adjourned 
into court (o). 

The Attorney-General, whose presence at the settleme'iit of a 
scheme is generally (b), but not invariably (c), required, should be 
served witli a huinmons to attend fri), and bo may then raise any 
objections (r). 

703. As the Attornoy-Gdnoral attends the settloiuent of a scheme 
to protect the interests of all concerned in the charity, the court 
may refuse to allow the attendance of interested persons, even at 
their own cxj»enBe(.y ). As a rule strangers to the suit are not 
allowed to intervene or to attend the settlement of a scheme by the 
Attorney-General (g), unless their intervention or attendance will 
clearly be beneficial to the charily (//). But leave to attend may be 
given to persons who are not parties, on the understanding that 
only one set of costs will be allowed (i), or that they do so at their 

{Arcfibi$ho}>) (1807), 14 Vos. 004. 372; Wahl»v. Caley (1800), 16 Yes. 211; lie 
Jlivuon’a Trust (18d2), 9 Haro. App. I., p. liv. 

(m) Rf Itickardaon'a Wilf (1887), 5S L. T. 45. 

(o) Re Luiuadu (1867), 82 L. 'L'. Jo. 3.')8. 

(«) A.-a. V. Bramireth (1842). 1 Y. & 0. Ch. Caa. 200 ; Clum Hospital (Warden) 

V. i*c»ia/« (//or(/) (1842), 6 Jur. 31; Re Ikhnur Vharitabh Trust, [1897] 2 Ch. 
163, 168; Boe also Oillauv. Gillan (1878), 1 L. K. Ir. 114; A.~G. v. Manejkld 
(1845), 14 Sun. 601. 

(w) Wh-iie V. JVAite (17781, 1 Bro. (\ C. 15; Re Ihjde't Trusts (1873), 22 

W. a. OP. 

(r) Smith V. Herr (So. 2) (1905), 74 1., J. (cu.) 767. 

(s) V. Kiepury (1804), 10 Ves. 29; Jtmmit r. Verril (1826), Am1>. 
685, n.; nml compare Re Im (1887), 31 Ch. D. 323, 633. 

(I) Re Wyvrsda'e Srhovl (1853), 10 Hare, App. II., p. isxiv. 

(ff) Jbid. 

(b) Re Hanson's Trust, supra; A.-G. ▼. Ooldsmillts' Co. (1633), Coop. Pr. Gas. 
312; .■(.-(7. V. Shun/ard (Earl) (1840), I Ph. 749, v. St. Cross Uos}>ilal 

(1854), ISBcav. 473; Re Ghryy Socivtj/ (1856), 2 K. A J. 613 ; Re Taylor (1888), 
38 Ti. T. Re Sfoctywf Ragyed Industrial and Re/ormatory Schoeits, [18981 
2 Ch. 687. C. A. ■' 

(r) A’.tf.. where tho fuml is smuU (A.-O. ▼. Ilabardasherif Go, (1833). 2 
My. & Iv. 817 (fund JEI.IOO)). 

i d) Rs Hamon'i Trust, sujura, 
e) Re Lea, supra, 

n A.~0. V. St. Gross Hospital, supra; A.~G. v. Wimlurme School (1847), 
iO Heav. 209 (Eoclesiaatical O mmissioners refused leave to attend); He 
Shnxeslnmt Grammar School (1819), 1 Mac. & G. 334, 333 : Re Selte/ord’e 
0Aarft«(1861), 5L. T.488. '' 

(s) Ibid.; V. AHumd (1833), 1 W. R. 64. 01; Smith y. Kerr (No. 3), 
tMjpro, at p, 767. * 

(h) SiKtth T. Kerr (No. 2), supra. 

(*) A.-a. V. Shore (1836), 1 My. & Cr. 394 
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Part 

6wa expense (/f). The Attorney-General is^ however, always i'eftdy 
to listen to any suggestion made by persons who have any real 
interest in the matter (/). 

704. On an applicaljon tpr the confirmation of a report apprpv- 
ing a scheme for the administration of a charity estuto, a nciwly- 
appointed trustee, who has not heeu served with the proceedings, 
may present a cross-petition opposing the confirmation, u|)on 
grounds not appearing upon the report or brought before the 
master (»i). 

705. When the judge has settled a scheme it is fileil in the 
Central Oflico, notice being sent to the Charity Commissioners 
or Board of Education, as the case may he, from the Central 
jOffice. Oflico copies are obtainable in the usual way at the Central 
Office (n). The order of the court, where the case is siinjile, some¬ 
times seta out the scheme (ol, but as a rule it raerel}' refers to the 
filed copy (p). 


Skct. fi.— I'nx rilmr of Visitor. 

706. Whether a visitor is (txercising his jurisdiction upon A 
general visitation or upon a S2>ecial appeal ('<;), he need not pro¬ 
ceed according to the rules of common laa (/-) so long as lie pnys 
regard to the positive forms prescribed by the slatutos regulating 
the foundation (i), and subject to this condition the actual manner 
of hearing is within liia discretion («). 

707. lie must hear all appeals not of a frivolous nature (b). 

708. No proceedings ought to be taken against an absent party 
until he has been cited (r). 

A visitor should cite the interested parties to appear before 
him (d), and he may decide questions upon written or oral 
evidence(c) on oath or otherwise (/). But he .annot give his 
decision without hearing or receiving a written stateniont from 
the parties concerned ((f). 


(k) Ite Shrewihurtf (Srammar Hrliod (1849), 1 Mac. % <1, .'l.'Sft, 

(/) Smith V. Kerr (No. 2) (190D), 74 Jt. J. (Cii.) 767. 

(m) Hr Loppin^ti Parish (18.70), 8 Hare, lU>i, 

(«) ^ Daniefs Chancery Practice, 7tb ed. p. 17.71. 

(o) J.-O. V. Brandrtih 1 Y. & C. Oh. 200; bob nolo (;>), 

aujtra. * 

(p) lie Vonvert’ Free Orammar School at yarm(18.VJ), lOlIai-c, Appendia l.,p. v. 
e) As to the two-fold jurisdiction of visitors, sets p. 289, avte. 

r) R. V. Kly {Biehop) (1788), 2 Term Eep. 280, 338. 

I •) ^in. Dig. tit. Visitor, 0. 

o) .4.-^?. V. Athereione Free School (Qouemore) (1834), 3 My. & K. 660; 
we also iZs Fork (Dean) (1841). 2 Q. B. 1. 

(b) Shelford, Lav of Mortmaiii, p. 379. 

(e) Com. Dig. tit. Visitor, C. 

id) R. ▼. Candmdg* Univereiiy (1722), 8 l£od. 148, 163; see also 
WittiOH V. All Soutd College. Oa/ord (Warden) (1864), 11 L. T. 166. 

(e) R. r. Ely {Siehop) (1794), 6 Term Bep, 473. 

(/) gheliom. Lav Of Ifortmain, p. 379; but see Ureen ?. Ruther/orth (1730), 
I Yes. Ben. 473. 

R, V. Ely (Biehop) (1738). as reported 2 Term B«p. 336; R. v. Cambridge 
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709. The visitatorial jurisdiction of the Crown is exereis^ by 
tho Lord Chancellor {H) upon application by petition (i). Like a 
private visitor, he is not bound by any particular forms of pro¬ 
cedure (k). Unless the petitioner can prove that the Crown is in 
fact visitor, the Lord Chancellor has- no authority to hear the 
petition (1). 

Skct. C. — Bervke of Notices, 

710. All notices to tho governors, or members of or subscribers to, 
any charitable institution in England, whether incorporated or not, 
which by tho charter, statutes, or rules are required to be given, may 
he served through* the post directed to the address given in the 
list of governors, members or subscribers for the time )j®i“g 
use at the chief establishment of the institution; and evidence of 
the same being posted properly addressed is evidence of service. 
Notices need not be served on governors, members or sub¬ 
scribers outside the United Kingdom, notwithstanding anything 
to tho contrary in the charter, statutes, laws or rules of the 
iiisliltilion {in). 

Sect. 7.— Ct>sts, 

Si/B-SEtT. 1 .—Tlif Atioriift/~(/etitrtf7. 

711. Tho Attorney-General never pays costs when he .sues as 
an ollicer of the Crown in i)orformance of a public duty, c.g., on 
behalf of a ('liiirity, even when he loses his case (n). 


Vniversiity (17-J), S Mod. liflp. M 8 , ItfJl; seo also Jt. v. Oaskiti (ITHO), 8 Term 
l{pp. 209; iloe v. Oartham 8 Moore (c, p.), 368, .371. 

(A) Co. Litt 96 a; Sholfora, Law of Mortmain, p. 333; Ji, v. St, Catherine’s Hall 
{^^tl»ter) (1791), 4 Term Eep. 233, 244; A.-G. v. Dixie (1807), 13 Ves. 319; 
A.-Q. V. Clitrrndon. {Earl) (1811), 17 Vob. 498; Re Christ Church (I 8 G 6 ), i 
Ch, App. 626; see Judicature Act, 1873 (36 & 37 Viet c. 66 ), s. 17 (3). It seems 
that the King inav also visit by special commissioners (Com. Dig, tit. Visitor, A.; 
Sholfiml, I,aw of Mortmain, p. 333; Eden v. Foster (1725), 2 T. Wms. 326; soe 
p. 287. ante. 

(i) A’.r fntrte Hriiiigham (1793), 2 Ves. Jun. 609; A.-G. v. Black (1803), 11 
Ves. 191 ; Fx parte luge (1831), 2 Kuss. & M. 690; Re Queens' thlteye, Vambridye 
(1828), 6 Euss. 64; Re University College^ Oxford (1848), 2 Ph. 621; Re Christ 
Church, supra, 

{k) Queens' Cotleye Case (1821), Jac. 19. 

(/) Re Oarstany Church Town Schoid, Ex parte Redder {1829), < L, J. (o.«.) 
(oil.) 172. As to the costs of petitions to tbe Lord Ohaucellor, seo Ex jMrte 
Dann nsO-l), 9 Ves. 647 ; Re Ueq/ord Charity {Masters) (1819), 2 Swan. 470, 632 ; 
Qtieeii^ Colteye Case, supra, at p, 47 ; A.-»G. v. Catherine Hall, Cambridge {Master), 
tbid. at p. 101 ; and p. 336, jmt. 

(m) Service of Notices Act, 1831 (14 & 13 Viet. c. 66) s. 2. 

(w) Slielford, Law of Mortmain, p. 474; A.-G. v. Ashbumham {Earl) (1823), 1 
Sira. & St. 394, 397 ; A.-U. v. Dublin Corporation (1827), 1 Bli. (w. 8.) 361, 852, 
H. L,; Ludlow Corpeircdion v. Greetihouse (1827), 1 Bli. (K. 8.) 48, H. L.; A.-G. 
T. Chester CorporaGon (1851), 14 Beav. 338; if« Macduff, Macduff v. Macduff, 
tl896] 2 (3h. 461, 475, G. A. As to the genorM principle said to apply in courts 
ot cuuimou law that ** the Oovn neither receives nor pays costs,” seealao A.-O, 
V. London ih^poration (I860), 2 Mac. & O. 247, 271 ; R. v. Canterbury lArch- 
hishop), [1902] 2 K. B. 672; Thonuts y. Pritchard, [1903] 1 K. B. 215; Sa^erson 
V, Blyth Theatre Co,, [1903] 2 K. B. 533, 542, C. A. TheCrowa Suits Act, 1855 
19 Yiot. c. 90), which provides for the payuent of costs to or hy the Oi^n 
in oertain proceedings, does not apply to oharitise (A.-O. v. Windsor (Dean and 
Cin^sns) {I860), 8 H. L. Cat. 459. In tlm oaae of petitiont of right costa may 1^ 
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7ia. As a rule in charity cases the Attorney-General is entitled 
to receive costs which would have been awarded to him as a private 
litigant. But in suits brought by him he is not entitled to receive 
costs where, if he had sued as a private individual, he could have 
been called upon to pay them (o). 

Where an application to Parliament to cflFect certain changes in 
the constitution of a charity is sanctionotl by the court, the costs 
of the Attorney-General are allowed out of the charity estate, 
although the application fails (jt). 

Costs may also be given him in interlocutory applications made 
independently of the relator , 

If a defendant who has been ord^nd to pay the costs of the 
Attorney-General becomes insolvent, the costs may be orileiod to 
be paid out of the charity estate (r). 

713. In administration suits where the Aitorney-Gonnral is 
joined as the guardian of a charitable, or supposed charitable, 
legacy, he may he given his costs out of the estate, particularly 
if the estate is large (s), even if the proceedings are unsuccossful so 
far as the charity is concerned (0. 

714. If the Attorney-General, or any person aiithorisrtd by him, 
appears as the res|K>ndent upon any appeal made iigainst an order 
of the Charity Commissioners (a), the court may make any order 
resi>ecting the costs, charges and expenses of the Attorney General 
or other defendant (//). 

715. Where the Attorney-General tsikes proceedings at the 
instance of relators, he is not allowed the costs of attending 
separately by his own solicitor (c); but if there is a suspicion of 
collusion between the relators and the defendant—c.;/., where 
the same solicitor appears for both—upplicalinn ought to bo 
made to the court for leave for the Attorney-(.i noral Uj appear 
separately (<i). 

716. Even when the Attorney-General does not appijur per¬ 
sonally at the hearing of an action instituted by him, the costs 
of his brief should be allowed upon taxation, on the ground that 


payable ioor by the Crown {Jamts r. R. (1871), h. E. 17 Eq. 61)2 ; Re J’raiu 
(1874), L. R. 18 389; see title Cbown Phactice). 

(o) A.-O. V. London Corporation (1850), 2 Mac. & t). 217, 26H. 

(p) Re Bedford Charity (1857), 26 L. J. (cu.) C13. C.-A. 

\n) Sbdford, Tjawof Mortmain, p. 474; A.-U. v. AnhlitrnUum {Karl) (ISilJ), 
1 Sim. A St. 394. 

(r) A.-O. ▼. Lttri$ (1845), 8 Beav. 179. 

(«) Hunter v. A.-O., [1899] A. C. 309, 325, whore tbo Aftorncy-OMicrnl 
attempted uiisucoeesfully to support a judgment of the Court of Appoul in liis 
favour; and the court intimated that, if the estate had not been largo, 
would not nooessarily have been given to the Attr>mcy-ijonor,il. 

(0 Moggridge Y. Thackwell (1803), 7 Vos. 36, 0"'j A.-C. v, A«hhur»ham 
eupra, at p. 396. 

(a) Charitable Trusts Act, 1860 (23 & 24 Viet. c. 130), s. 8. 

(h) JbiJ., s. 9. 

(e) A.-a. r. Hove (1823), Turn. A R. 328. 

(a} A.-O. V. TTyg^efon'e Hoepiiul (18,W), S^ton, Jud^^nioutsand Oitliws, 6th Mb 

1290; A.-O.r lk,et,*Hpra, 
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OHABltdfii 

the duty of the Attqrney-General is dfstinot from the^ mom 
doty and responsibility of counsel attending at the hearing to 
argue the cause («). 

717. If successful in his application, t^e Attorney-General is 
usually given costs as between solicitor and client (/), and in 
addition he may receive charges and expenses properly incurred 
by him in relation to the matter (</). But if the Attorney-General 
wants costs, not being costs in the matter, a statement must be 
furnished—in the form of an affidavit if the claim is contested—to 
the court, giving the ground of his claim, though the actual bill of 
costs need nut bo Submitted to the court (h). 

Costs of particular proceedings taken and abandoned by the 
Attorney-General in the course of an ex opeio action may be 
excepted from the general costs of the action (i). 

718. The costs of obtaining the fiat of the Attorney-General 
before taking proceedings requiring such fiat, and the costs of 
jiroceodings before the Attorney-General with reference to the 
withdrawal of his fiat pending an appeal, may be made costs in the 
action {};). 

But where an application is made by w'ay of memorial to the 
Attornoy-Goncral, without the direction or sanction of the court, 
the court lias no jurisdiction to order payment of the costs 
occasioned by it (/)• 

719. Costs of persons who on public grounds give advice to the 
Attorney-General to secure the appointment of fit persons as 
charity trustees are not allowed out of the charity funds (m). 

720. Where the Charity Commissioners institute proceedings 
under the Charitable Trusts (Becovery) Act, 18U1 (n), their expenses 


(p) A.~Q. V. Drajm-a' Co, (18-11), *1 Beav. 1105. 

(./) V. t?«rfc(1746), 1 Dick, IIH; Alugtjridye Tfiar.kirell (1803), 7 Ves. 
.'10, OS Mil/a V. Farmer (1815), 1 Mor. 65; A,-0. v. Stewart (1872), L. B. 
M Kep 1 ■ 

(./) Jte Duhneft CuUege n873), L. E. 16 En. 294. 

(/i) 1 bitL,j)er Kumiixy, M.lt., atp. 296: muvi&ceof the toxiug master is to 

determine whetlter the costs ineurred are prapeny ebarg^ in particular matters, 
which arc specified; but it is not his province to determine whether the trustee 
or tho Attoriioy-Generol properly embarked in certain proceedings; that is the 
province of tho court; and when the court has determined that they properly 
did so mhark, then the ttucing master is tv determine whether the costs charged 
for that prtrpose are proper,*' 

(0 A.-G. V. IIW (1848), 11 Beav. 203, 208. 

.{*•) A.-O. V. Jlati/ax Corporation (1871), L. R. 12 Eq. 262. 

(i) A.-O^ V. Harper (1838), 8 L. J, (cu.) 12, where certain persons, who were 
Amd Jtiie purchasers of an improvident lease of diarity lands, present^ a 
memorial to the Attomey-Geneiul praying that the matter might be referred to 
the master to approve of a proper lease. No recent example of a memorial to 
the Attomey-OfoMral is to oe found in the Reports. 

(«*J Re OliiaeeaiaT Charitiea (1853), 10 Hare, App. I., p. iii., where prior to the 
appomtineut by the court of new ^tees of a chanty under the Mjuiieipal 
Corporations Act, 1836, a pubfic nqtice was issued inviting ^ties to lay Wore 
the Attorney-General any- objections or suggestions wiw leferenoe to tht 
proposed appointments. 

(«) 54 Wct.c. 17. - 
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BN pftjablB in the same manner as costs of the Attorney-General 
in a charity matter (o). 

SoB-SacT. 2,—Tht AV/o/tw, 

721. As the relator *18 answerable for costs, he should be. a 
person of substance (p). He may be directed to give security lor 
costs (q)t but this is not done where he sues as plaintiff as well as 
relator (r). 

722. When proceedings are unnecessary (« , or are instituted 
from improper motives, e.g., for private revenge (0. or where wrong 
parties are joined (<i), the court may order the *relator to pay the 
costs, or ^uch part as are occasioned'by his misconduct. 

723. Where a relator totally fails in substantiating tho case, no 
costa can be given to him—the utmost he can then claim is to be 
discharged without costs (1>). This rule is applied where a rtdator 
acts bond jide but in error with a view h) x>rotectit)g a charity (<;), or 
with similar motives seeks to divert charitable funds to purposus 
not contemplated by the trusty/). Even if his application is 
partially successful, the relator may not got his costs, wliero tlui 
proceedings have been conducted with umiocossary oxi)cnse (c) — 
as, for example, where an action is brought when a petition or 
summons would bo suflicient (/). 

724. The relator in a charity action whicli terminates sncceKKfnlly 
is entitled, where there is nothing to impeach the ])roprioty of the 

(o) 64 Viet. c. 17, a. 3; see Ac Jlmi Corn Cbarilt/, [1901] '2 Ch. 750. 

(|)) A.-Q. V. Kvtght (1837), 3 My. & Cr. 164. For fonn of ccrtificato liv tho 
relator's solicitor that he is poasessed of substantial means iind aide, if iioc<‘s..far}, 
to answer the costs of the proposed proceedings, see Daniel’s Chan< ory h’ortnM, 
6 th ed., p. 34. As to the relator, see further, p. 323, coar. 

(q) A.~0. v. liocbeeter CorjiorcUton (1680), Sbelford, I of Mortinaiu, 
p. 425. 

(r) A.-(f. V. Knight, ttipra. 

(a) A.-(f. V. (iiey (1738), 1 Atk. 356, where the relators were rh»ngf'd 
with costs on tho dismissal of an information which sought specific jicr- 
formance of an agreement between throe executors, ItukU'oh of a diaritv, 
for giving to each a right to nominate to a third piut of tho charily funds 
ahsolntely: A.-Cr. v. Parker (1747), 3 Atk. 676; A.-O', v. Unuiri (1748), 1 Ves. 
Sen. 72 (infonnatiou in contradiction to ilie rights of the charity us esiab- 
U^edby its chai-ter); A.-U. v. narUey (1820), 2 Jac. & W. 353, 370, whore 
an information was filed involving most exjierjsivo inijuirios, containing 
gross imputatiooB on the conduct of iftdividuals and' ullegationB not proved, 
upon which no reh'ef was or could be given; A.-o’, v. Mamjield {IJarl) 
(1M3), 2 Buss. 501, 638 (information containing unfoumleil (harges ap.inMt 
oiiicers of a charity); see South Mutton Corporation v. A.-H. (iSo'.f;, 5 U. 1.. 
Cas. 1, 39. 

(0 A -(?. T. MiddUlon (1761), 2 Ves. Sen. 326, 330; A.-(J. v. Jhmnywi (IMI), 
IJ L. J. (cn.) 43. 

A.-f/. V. Berry (1847), 11 Jur, 114. 

A.-Cf. V. Oylender (1790), 1 Ves. 246. 

(c> A.-O. V. JMton (1796), 3 Anst. 820; see A.-(f. v. BotanquH, iupm, 
A.-O. V. Braiihwait* (1886), 2 !t. Ia E. 66, 0. A. 

(i) A.-G. T. Culhm (1836), 1 Keen, 104, whore no f osts up to the hearing 

weiro given to the velatore. -j 

V. Hoilmd (1837), 2 Y. & C. (BJC.) 683, where tho relators received 

DO ooets up to theheering; A.-(7. v. Berry, eufra. 
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proceeding, and no special circumstances to justify a special order, 
to have his costs as between solicitor and client, and to be paid out 
of the charity estate the difference between the amount of such costs 
and the amount recovered from the defendant (//). Under special 
cirpumstances a relator may also be- given his charges and 
expenses (/i). On the other hand, he may be allowed only costs 
as between party and party, and no extra costs out of the charity 
fund whore the action, though partially successful, does not sub¬ 
stantially benefit the charity (t). Or, again, though costs may be 
refused him, he may be allowed the moneys actually expended by 
him without the sanction of the master, if in the result the expendi¬ 
ture has been of use to the charity (k). 

A relator who, with the consent of the Attorney-General,.proceeds 
by action, when the relief desired might have been obtained on 
petition, may he allowed his costs (Z). So also costs may be given 
to a relator who is changed before the hearing of the action (m), 
or to a relator who acts in error but with the houd intention 
of benefiting the charity («). 

Where relators, owing to their peculiar character and position, 
are iMcii])alilo of adequately representing anti protecting the interests 
of all the objects of a charity, persons who are not parties to the 
Itrococdiiigs may be allowed to intervene in the proceedings, on 
ilio understanding, however, that only one bill of costs will l)e 
allowed against the charity estate (o). 


8cb-Sject, Z.—ChnrUii Trudeet. 

Ouncraiij. 725. The rules with respect to the costs of trustees of charities 
are for the most part the same as those with respect to the costs of 
irustees for other purposes (p). 

Thus charity trustees, who have not been guilty of misconduct, 
are entitled to bo paid out of the trust funds all costs, charges, 
and expenses properly incurred by them in the execution o£ or 
in connection with the trust {q\ If the parties in an action, who 
are ordered to pay the trustees’ costs, are unable to do so, the 
trustees may recoup themselves out of the charity funds or 


(;/) V. lknrkk~upoH^'Tweed Corporatism (1820), Taml. 239; A.~0. 

T. ht rr (ISil), 4 Beav. 297. 

{h) Ihid., at p. 303; Oahorm v. Deune (1802), 7 Vcs. 424 (costa allowed he 5 -ond 
those taxed); v. Skittnere' Co. (1821), Jac. 029, 6.30; A.-C. v. Wiiic/ieaier 

(l82d), 3 L. *L ( 0 . 8 .) (CH.) 04. 

(t) .4.-^ V. Fidtmimffera’ Vo. (18;>7), 1 Keen, 501. See A.‘0. v. Drummond 
(1842). 3 lit. ^Wat. 105. 

{k) A.~0.v. Ironmongers' Co. (1847), 10 Beav. 194. 

(/) A -0. T. Hishlolph (1853), 22 L. T. (o, s.» 114. But not whore the sanction 
of tno Attorney-General is not first obtaiiiwl (.l.-G. v. Holland (1837), 2 Y. & 0. 
(ex.) (i83. 

A.’(7. V. Tyler (1838), Coop. Pr, Cas. 358. 

(■•) V. Bosanmiet (1841),' 11 L. J. (cn.) 43. 

t»') V. Bhore (183»i), 1 My. & Cr, 394. 

(p) Shelford, liaw of Mortmain, p. 467; Man v, Balld (1582), 1 Vem. 44 ; and 
•ee A.hr-. V. Drumnmidy anpro, at pp. 163, 164, where SuanSR, L.C.,pointed 
out how in some ways obarify trasteea are more favoured than ordinary trustees, 
Aa to the costa of trustees generally, see title Tkctsts Aim Tkustebs. 

(jr) T. Norufkh OovparaUon (1837), 2 My. * (h-. 406, 424. 
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MtAte(r); and if they recover only party and party costa fJom 
an opponent, they are entitled to reimburse themselves out of the 
trust funds the difference between party and party and solicitor 
and client costs. Moreover, the right of trustees to costs us between 
themselves and their que t'rwftent is based upon contract, and 
is not within the discretion of the court. Trustees, therefore, who 
have not been guilty of culpable neglect of their duty under the 
contract cannot be deprived of their costs (s). 

Where the court orders charity trustees to puy costs |.>ersouaIly, 
they may not pay them out of the charity fund. If they do so 
they will be directed to refund the amount so misapplied, possibly 
with interest at 4 per cent. (0- * 

726. Where a succession of charity trustees has for a long period 
acted wrongly but innocently in the administration of tlio trust, 
the court may refuse to visit the error of their predecosHors upon 
the present trustees by depriving the latter of their costs (h>, hut 
the discretion of the court is guided by the circtnoKtanoes of each 
case(/>). So, too, if trustees take steps promptly to roniedy an 
innocent and accidental breach of trust, they will not be made to 
pay the costs (e). 

Charity trustees ought not to be visited with costs because of 
the misapprehension of the Charity Commissioners us to the 
construction of a public statute (</). 

The court may give charity trustees the costs of a successful 
application to Parliament for an Act to regulate the charity, though 
the application is made without the previous sanction of tho 
court («) ; or of an unsuccessful application to which the consetit 
of the court has previously been given ty ). 

727. Where a breach of trust has been eommitted the trusUses 
may be refused the costs of an inquiry into the matter, even where 
the breacli has benefited the charity, though .de fact that the 
property has been improved may be properly taken into account in 
disi> 08 ing of the costs {g). 
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(r) A.~0. V. Lev'it (1845), 8 licnv. 175'. 

(«) See Cotterell v. Stratton (1872^, H Ch. App. 295, .‘502; Tiinirr v. f/nhfurk 
(1882), 20 Cb. D. 303, C. A.; and titles Tat'srs and Tkusteks ; I'kacuck and 
l^ROCRT^ UIIX* 

(0 A.-O. T. Davgar$ (1804), 33 Boav. 621, 024 ; and (m *0 lU St. Pavl'i 
(1870), 18 W. E. 448. 

(а) A.~Q. V. Drummond (1842), 3 Dr. A War, 102, 183, where the tniHtoesi Imd 
in error allowed Unitarians to participate in a trust proficrly cotihned to 
another body; A.-O.y. Caius College (1837), 0 L. J. (cu.) ‘282, whore, notwith- 
standing certain misapplications, the trustees and their predecessors hud 
accumulated a largo amount for the benoht of the foundutien. 

(б) Shore v. Wileon (1842), 9 Cl. & Fin. 3».0, U. L., where the trustees in similar 
mcuinstances were not allowed their costs. 

(c) A.-Q. V. Draptre* Co, (1841), 4 Beav. 07. 

(d) Moore r. Clench (1875), 1 Ch. 1). 447, *60, 451. 

(e) A.’O. V. Vigor, Dawning Vullege Case, cited ‘2 Ruas. at p.^ 619. But 
not wh^ the application is unsaocMsfol {A,-(J. v. Mang/ield {Kart) (1823^ 
2 E u"* 601, 610); sae ah® S.-Q. far Ireland v. Hnllin Corporatio/i (1877), 

1 L. E. Ir. 16C. ^ , 

(/) jffe Bedford Charity (1867), 26 B. J. (CK.) Ol.’l. 

{g) S,’Q. V. BMh CarporMioti (1849), 18 L. J. (on.) 276, 277, distingoisluug 
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728. Where in an action against charity trustees charged with 
breaches of tru.st one cf tlie trustees severs his defence and adopts 
the view taken by the plaintiff, he may be allowed to recover his 
costs as between solicitor and client out of the charity property, the 
costs to be recovered over against th^ other trustees as between 
paVty and party {h). 


729. If an action is rendered necessary by any particular instance 
of misconduct on the part of trustees, whether they be private 
individuals or a corporation (i), or by their general dereliction 
of duty, even where they have not acted corruptly (Ac), they must 
pay the costs occasioned by their improper behaviour (f). Thus 
they may be fixed with the costs of the action where they have 
(diiimod unsuccessfully to be entitled henclicially to ..property 
belonging to a charity (m), or have committed a breach of trust and 
acted in a spirit of animosity («). or have wilfully suppressed evidence 
thereby obstructing the course of justice (o), or have negligently pro- 
fesHcd ignorance of matters which they might have ascertained from 
an examination of their documents (p); or when they adopt a wrong 
mode of procedure (j); or when, pending proceedings instituted for the 
piirpo.se of having new trustees appointed, they appoint new trustees 
lliemselves, such appointment being subsequently set aside (r). 


A.-O. V. C’aiua Vvlleyt. (1837), 0 I». J. (cu.) 28*2. where in somewhat eliniiar 
citriUMslaiiees costs were given to tru 8 t«K).s who had innocently misapplied tmst 
property to the advantage of the charity; A..O. v. AnniMeml (1864), 19 Ileav. 
ii84, where trustees greatly exceeded the estimate authorised hy the court for 
orocting a building. 

(7i) Hr, HL Vaura Srhool (1870), 18 W. R. 448. 

(*■) A'.//., an apiKiintment of otficials contrary to the terms of the trust {Aalop 
Town V. A.-O. (1720), 2 lire. PiU‘1. Cas. 402; A.-fJ. v. CurriitytoH {Lord) (1860), 
4 De a. & Sm, HO). ' ' 

(k) Eaat v. Hyal (1726), 2 Wms, 284; A.-O. v. Siaff(yrd t'orporatiou (1740), 
Harn. (ort.) 3;s. 

(t) Hahrrdaaftrrs' Oo. v. A.-O. (1702). 2 Pro. I’arl. Cas. 370 (negligent trustees 
onlcred ti« pay costs of original suit and part of those of the appeal); A.-O. v. 
IIV/ww (1810), Or. & Ph. 1; A.-O. v. Mercera* Co. (J833), 2My.& E. 054, where 
a < orporalion, trustee of a charity, which had failed to apply properly a number 
of charitable legacies, was ordered to pay the costs of an information mod against 
it, but not of the subsequent reference to the master to settle a scheme. 

(m) A^~CL V. Drajxra' Co. (1841), 4 Beav. 67 ; A.-O. v. Chriat’a Iloapital (1841), 
I Beav. 73, where trustres, who had for a lonjj period administered charitable 
funds erroneously, on being called upon to admiumter diem duly, unsuecesefully 
insisted on their own rights adversely to the charity; A.-Q, y, Wehvter (1876), 
It. R. 20 Eq. 483, 492, where the trustees disregoided the opinion of their own 
counsel that the property was charitabltv but the Attoruey<Geiieral, this being an 
rx ojich infonuatioD by him, did not press for costs against the trustees person* 
ally; Stephen, ColetnaH Street (1888), 39 CJh. D. 492 (a test cam institute 
by truaim claiming that certain property was not charitable); and see A.-O. v. 

1 Wins. 376; A.-O. v. Oibba (1847), 1 l>e O. & Sm. 166; 
Jte St, Patir» &dtool, $upr 9 . 

(n) A,-0. V. Stroud (1868), 19 L. T. 546. 

(o) Hertford Jiorouffh v. Hertford Hoar (1713), 2 Bro. Pari. Cas 377. 

Jp) A.-G.y. R^ord Corporaiitm\im), 2 My. & K. 35. Ba 8.-0. y. 
Jf^A C»r|)orttfion (1M9), 18 L. J. (cH.) 277, it was suggested that the court 
^ht be oompellfld to fix chanty trustees with oonstructiTa notice of a 
document which th^ had innocently failed to disdose. 

(Af f-BiSti”) si. »• O'-*"- 

(r) A.-O. y. Clack (1^), I Beav. 467, 



• Pabt X.—PRACnCE, 

So, too, ohari^ farastees on being removed from the trnsts on 
aocount of their misconduct may be ordered to pay the cost of 
vesting the trust property in the new trustees(t). Again, where 
trustees of a religious congregation who refuse to retire on account 
of holding opinions incompatible with the terms of the trust are 
removed by the court, they will be made to pay the costs of the 
appointment of new trustees (0. 

Where trustees of charities or other persons are, on the applies* 
tion of the Charity Commissioners, attached and committed for 
contempt for neglecting to obey some proper order of the Charity 
Commissioners, they may be ordered to pay the costs of the 
Commissioners (a), 

730. Where charity trustees, after having paid a fund into court 
and thereby discharged themselves from the office of trustees, 
prepare a petition to the court for a scheme to administer the 
charity, to which the Attorney-General refuses his hat, the trustees 
are not allowed the costs of the abortive petition, though they may 
be given their costs in connection with a petition for the same 
purpose presented by the Attorney-Genoral (b). 

781. As it is the duty of charity trustees to render accounts 
without requisition to those to whom they are accountable, they 
are liable to the costs of an action to compel an account, even if in 
the result the charity prove to be indebted to the trusleos. lJut 
if the accounts show that the trustees are not debtors to the trust, 
no subsequent costs on either side will be given (c). So, too, 
trustees refusing to render accounts to the Charity Commissiuners 
may be ordered to pay the costs of an order for committal (</). 

732. Trustees who without their consent are made plainlilTs 
in an action are allowed their costs of having their names 
struck out (c). 

733. Where unjustitiable proceedings are taken against trusLees 
of a charity, the plaintiff may be ordered to pay the trustoos’ costs 
as between solicitor and client, so that the charity fiunl may be 
preserved intact (/). 

(•) Coventry Corporation t. (1720), 7 Uiu. Pari. Cob. 2:}T, 23H ; Ex 
parte Qrtenhome (1815), 1 Madd. 92, 109. 

(<) A.‘Q. ▼. Murdwn, (1856) 2 £. & J. 671. They will not he niado to jiay 
costs where they retireyoluntarily, though whether tn«y will reaave them w a 
question for ffie discretion of the court, and may depend upon Iho circiuuBtances 
of their retirement {ibid., per Wood, V.-O. at p. 573). 

(a) Charitable Truats Act, 1853 (16 & 17 Vict. o. 137), h. 14; Oharilable 
Trusts Amendment Act, 1855 (18 A 19 Viot c. 124), s. 9; i.'e Ht, BHiU'm, Elfxt 
{IBll), 86 Oh. D. 147, n.; for form of order, see Jle (Hkhritt Jiducaiimal 
Trut, [1^11 Oh. 367; and p. 303, ante. 

h) M Pmtar and Blackwall Free School (1878), 8 Ch. 1>. o43. 

c) A.-G. T. Oibbe (1847), 2 Ph. 327, 

<0 Se Oilchritt Educational Truet, mpira. 

e) T. MatyaU (1838), 2 Jar. 1060. 

'/) Edenborouyh v. Canterbury {ArehHehpp) (1826), 2 Buss. 93, 112; A.-G. v. 
Cmnong (1843), 2 Y. A C. Ch. Oak 155; Andrewe r. Barnu (1888), 39 (h. I). 
IM, 0. A.; see A.-G. t. Holland (1887), 2 Y. A C. (**.) m, where an 
ilifoiaatioB wbidh eontained false ehasges against the existing trustees 


847 

Saor. 7. 

Costs. 


I’ctition for 
schomr. 


ProceotllwRS 
to obtain 
accounts. 


Rtriking (iiit 
plainiiifs. 


Cninstiflablf 

promHlinitR 

nfraiuKt 

truRlccs. 



348 


Obaritieb. 


Beot. 7. 
Costn. 

Clainiin^' 

forfeiU'd 

pmjMTty. 

Munlci'Tial 

corporution 

IIH tl'U3t.i;CH. 


OfllcinI 
lruHl«(> of 
«;hBri<y 
Jandrt. 


Admlnistra- 
lion action 
for conuti uc> 
lion. 


PiK|in(e as to 
U'ffacy 

wvcrvil fa>ui 
exlMU!. 


734. Where owing to a breach of condition by charity trustees 
part of the charity profterty is held to be forfeited, the trustees are 
not entitled to their costs of an unsuccessful appeal against the 
decision, the only fund out of which such costs would be payable 
bejng no longer in their possession (g). » 

736. A municipal corporation, as altered by the Municipal 
Corporations Act, 1835 (//), is legally the same corporation under 
a new government, and the liabilities of the old corporation pass 
with the corporate property to the new'. The latter, therefore, is 
liable for the costs of an action brought against it to remedy 
a breach of trust 'committed by the former, though the members 
of the new corporation are not personally delinquent (i) —or at any 
rale, in such circumstances, it is not entitled to receive cos‘ts(A;). 

736. When the official trustee of charity lands has been made 
a party to legal proceedings the plaintiffs have been ordered to pay 
his costs (/). 

Scu-Hkot. 4.— Vmt» in Udation io ChariUiUe Ui/U htj ITiW. 

737. As a rule the costs of an administration action occasioned 
hy obscurity in a will, c./;., to determine whether a particular 
charitable bequest is valid {m), are payable out of the testator’s 
residuary personal estate(«). Such costs are included in the words 

testamentary expenses,” a direction as to which is often included 
in wills (ul. 

if a dispute arises between persons claiming a charitable legacy 
and persona claiming the residue as to whether the legacy is or 
is not payable, the costs of the litigation are payable out of the 
estate (p). An executor cannot by paying a disputed charitable 
legacy into court, relieve the residue of its ju'oper burden (q). 

738. H executors admit n legacy to bo payable and sever it from 
th<( estate, and a dispute aflorwarda arises between the persons 

('tilpahlfl raisniftTin^^iuont was iu pai’t. dismissed wiUi costs, though tho earlier 
part of the information was successful. 

(</) jl.-tJ'. V. (frainyer (ISjtl), 7 W. R. 

{fi) o & 6 Will. 4, t5, 7t). repealed by Municipal Corporations Act, 1883 (46 & 
47 Viet. c. 18). 

;0 V. Lnctaier C^rfivniiion (184G), 9 Beav. 346; A.-G, v. AVi/-c<nf/« 

('iir/MiratioH (1842), 6 Boav. 314. 

{A') A.‘G.v Kerr (1840), 2 Boav. 420 . S«c now tho Public Authorities Pro- 
lection Act, 1893 (ftti Viet. c. 60). s. 1, limiting the time within whitdi 
such an aetioiv may bo brought; and title Pruuc AriiioRiTiBS ani> Pobuo 
Okfiokbs. 

(!> Rt Church PtUiymm 7’ruat, J.aune v. A.~G., [1904] 1 Ph. 41, .il, where 
tho plwintifia failed in their sunuuons and were ordered to pay the costs of 
the official trustee. 

(m) KirJAank v. Htuhm (1819), 7 Price, 212, 222; A.-O. v. Hinximn (1820), 
2 Jao. & W. 270, 278; Giblm t. U,>hnm (1883), 3 Sim. 662; Daly v. A.-G. (1860). 
ULOh.R.41. 

(«) Philpott V. St. Owrf/f'a (Gt>vernor$) (1857), 6 H. I* Cas. 338, 

374 : ir»7ii/n ▼. Smtire (1812), 13 Sim. 212; D(Uy v. A.-G. (I860}, 11 I, dl, B. 
41, 49 , and see title Wills. 

(o) Pettny V. Penny (1879), 11 Ch; B. 440. 

(p) A.-O. V. Louies (1849), 8 Hare, 43. 

§) Be ^irketi (1878), 9 Oh, P. 576, 681. 
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to whom or some of whom the legacy belongs, and the court has to 
decide to whom it belongs, the legacy bears the cost {r). Thus, 
where executors have appropriated a charitable legacy and divided 
the residue, the costs of a suit to secure the legacy must be paid 
thereout («). But the merafact that executors have set apart a spm 
to meet the legacy, if payable, does not constitute a severance (t). 

An admission by an executor of assets for tho payment of a 
charitable legacy extends to an admission of assets for the payment 
of costs to secure payment of the legacy, if the court thinks fit to 
direct them (a). 

739. Where a testator occasions difficulty to his executors in 
administering his estate by misdescribing a charitable institution 
which he intends should receive a legacy, and more than one insti¬ 
tution claims the legacy, the costs even of the unsuccessful 
claimants, as Iretween solicitor and client, notwithstanding tho 
opposition of the residuary legatees, are payable out of tho estate, 
except where in the opinion of the court a claim is hoiKjIess and not 
made bona fide (a). 

740. Where the heir-at-law is made a party to an administra¬ 
tion suit relating to a charity, and raises no improper point, he is 
as a rule, thougii not us of right (b), allowed liis costs ns between 
solicitor and client, even where his claim docs not succeed (<), and 
he may be allowed charges and expenses as well (d). But if he 
brings an unnecessary suit tho costs are payable out of the real 
estjite {»•). And if the heir takes procewlings agiiitist residuary 
devisees suggesting a secret void trust f<»r charitable pui jj^scs and 
produces no evidence in support, be is sadtlled with the costs {j ). 

Similarly next of kin are trecjnently (//), though not as of right {/()* 
allowed costs as between solicitor and client. 

741. The rule that the costs of an adminii-iration suit are 
payable out of residue generally, and not primariK out of a lapstjd 
share, applies when such share is given to a (diarity and la])sos(/). 

(r) A.-G. V. Lava (1849), 8 IlHrc. 43; lie LycrU (1897). IS T. b. It. :t7:i 
(ambiguous bequout to charitablo institution wronely dniicrilMid) ; conipaiH He 
Clarle (1907), 97 L. T. 707 ; and Be« H. S. C., Ord. 65. r. H ». 

(*) Giivemaifa' Bencwlent InslituiivH v. Ilitshrvh/rr (IHol), IS It-av. 407. 

(() A,-0. V. Jjawes, supra. 

(u) Phffaiit/iropic Society v. Hobson (1833), 2 My. & K. 3o7. 

(a) Re Clarke, supra; and compare He i.ytU, supra, wht'j-e tlm rosU w<»r« 
made payable out of the legacy, presimiubly on ihe^^round that it had 
eeverea from the estate. 

(i) Whicker V. //«me (1831), 14Beav. 609. 62S. where the hfir got party and 
party ooets only; Aria y. Emanuel (1801), 9 W. It. 366. 

Ic) A.-G. T. Jiaherdashers' Go. (1793), 4 Bro. C. C, 178 ; (‘urne v. f'ye (I '*II), 
17 Vee. 462 ; A.-G. y. Arrr (1841), 4 Bcav. 297, 299, J'nnrs v. t/ujms (IMO). 
11 ]^T. 397. 

(d) Al.-(?. V. Jiaherdashers’ Co., supra; A.-G. v. Kerr, svj rn. 

(e) Ljeaeroft v. Maynard (179^, I Tee. 279. 

(/) Paine v. Uall (1812), 18 Vee. 476. 

{a) Gaffney v. Beoty (1837), 1 lit. & Wal. 26 ; ''<'rUr v. Green (1857), S 
K. * J. 691, 608 j XewM v. AH&ihy (1870), 18 W. It. 1127. 

(A) WiOcinson v. Barber (1872), L. K. 14 Eq. 96, 99. 

(0 Slann r. Bell (1877), 7 Cb. I>. 382 ; cantrd, Xuyhr v. Mogg (1858), 27 b. f 
(CR.) 816; and fW l^inleif y, Taf/ler (1859), 28 b. JT. (CH.) 686, 
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Bufi-SXOT* 4 .—Paymni and AjtpnriimimetU of Oo$i$ payable tnd a/ 

' Charity EitatH. 

742. A mortgage (k) of the whole or part of the charity estates 
may be ordered for the payment of costH. 

Sometimes the payment of costs ratty be directed out of the 
income of a charity fund [1). 

743. Where payment of costs is decreed against a charitable 
corporation, which is entitled to a fund representing the proceeds of 
sale of part of its property, the party to whom the costs are payable 
may charge them upon that fund (//<)• 

744. Where proceedings are taken in respect of one only of 
several gifts belonging to a charity, the costs should in "the first 
instance fall on the property which is the subject of the proceed¬ 
ings. But a dilTerent provision may be made if justice to the relator 
or the interests of the charity require it (n). 

745. The costs of settling one scheme for a number of charities 
are apportioned rateably, though primarily they may be made pay¬ 
able out of a fund not belonging to all the charities (o). \Vhere a 
charily includes two classes of estates, both of which are the subject 
of proceedings, the costs of establishing a scheme for the regulation 
of one estate only are borne by that estate (p). Similarly, where 
several distinct charities are vested in the same set of trustees, the 
costs of proceedings relating to one charity alone must be borne 
entirely by that charity (g). 


iScn-SEOT. 6 .—CosU vthrre Charity J^and i$ tnlxn rampuhorily. 

Oo«u iiayaWe 746. Whore promoters of an undertaking (r) take land belonging 
by promoiere, charity compulsorily under any Act incorporating the Lands 
(Clauses Consolidation Act, 1845 (s), the court may order them to 


(A) V. Athemtoue School ((lovemore) (1S33), Shelford, Law of Mortmain, 

p. 47s : V. St. Dai'id'a {/iiahop) (1810), Ke Lamheth Chariiiea (1858), 

8 «(ou, .Tiulirmouts and Onlers, 6 th <k 1., p. 1290; A.-O. y. York {Archbithoii) 
(1853). IT lieav. 495 ; .4.-^?. v. MurdocJi (1856), 2 K. & J. 671. Possibly 
even a salo of part of the charity estates might be ordered bv the court for the 
same pur})OBe under its general power to authorise a sale of charity lands (A.>0. 
V, }l>~ivark-up 0 ii‘Treitt Corporation (1842), 1 Hare, 395; A.-O. v. Eeihercoat 
(1840), cited 1 Hare, 400). 

(/) A.-(i. T. Smyihiea (1853). 16 Beav. .385, where the costs of an application by 
• new master of a hospibif. for payment 3>f the income of a fund m court was 
held paydljle out of the income. 

(m) A.-tf. V. Thet/ord Corporaiinn {I860), 8 W. R. 467. 

(n) A. if. V. Kerr (1811), 4 Jleav. 297, per Lord LAVai>Al.E, at p. 303. 

(oj Re SlaJ'ttrU Charitiee (18581, 26 Boav. 567. Forform of order apportioning 
costs, see R« Saffrtm Walden Chartttea (1857>. Seton, Judgments and Orders, 
6 lh ed., pp. 1289, 1330, 1351. 

(j») A.-O. y. Skinnera' Co. (18^, 2 Russ. 407, 446. 

( 9 ) A.-O. V. Orainyer (I859h 7'W. R. 684. 

(r) See title OmfVuort Fcrcrasjr and Comtknsatiox. 

(a) 8 ft 9 Viet. 0 . 18, a. 7, The sanctioa of the Charity Commissioners to a 
^e under this Act is not required (Chaiitabto Trusts Amendment Act, 1855 
"'4 ft 19 Viet. c. 124), s. 29 ; fw. TAomas's Bomital (Couftnor#) ▼. Charina Orpaa 

Htil. CSo. (1861), 1 Joan, ft TSL 400,406; see Re Moaon'a Orphanaytand f/ondonaud 
Udfih W^dtrn Rail, (7a, ^896] 1 Ch. 596, 599, 0. A- ; And pp! 218, 219, anff, 
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S ay the costs of the following matters, including all reosonabU indl* 
ental charges and expenses, namely, (1) the costs of the purchase 
or taking of the lands, or incurred in consequence thereof, other 
than^ such costa as are otherwise provided for (t); (2) the costs of 
the investment of the purchase-money in Government or real 
securities (u) and ot <die rfi-investment thereof in the purchase of 
other lands, and the costs of obtaining the proper orders fur any 
of the purposes aforesaid, and of the orders for the payment of the 
dividends and interest of the securities upon which such moTieys 
shall be invested, and for the payment out of court of the principal 
of such moneys or of the securities whereon tlie same shall bo 
invested, and of all proceedings relating thcMto except such as 
ai'e occasioned by litigation between adverse uiaimauts (<i). '['he 
costs of* one application only for investment in laud are allowed, 
unless in the o[>inion of the court it is for the benefit of the parties 
interested in the moneys that iho same should he invested in the 
purchase of lauds in diflfercnl sums and at diiTercnt times, in w'hich 
case the court may order the costs of any such investunmts to he 
paid by the promoters of the iinderUking (/>). 

747. The cost of a conveyance to a charity of lands purchased 
out of moneys paid into court under the Lands Clauses Consolida¬ 
tion Act, 1845, including enrolment (c), is payable by the promoters 
of the undertaking («/). So also the promoters bear the cost of 
applications by charities U) have money ])aid into court invested in 
redemption of land tax(c), in robuilding(/) or in erec^ting temporary 
buildings (//), or in improving the water supply of a town in which 
the charity property is situated, in a case where the trustees have by 
a former order bet;n directed to apply tlio money for that purpose (/t). 


(t) Seo Lauds Clauses Consolidatiou Act, 1845 (8 & 9 Virl. c. ISj, s. HO, 

(a) They inunt also pay the increased cost (bjokerage et< nf itilfsriin 
inent in other securities sanctioned by tljo court iJi>: (laavln : 1901] 1 Ch, 
and they may be orderwl to jiuy the costs of a Becond inU urti invostinuut (lit 
Nejitoi>*s Charity (lOWi), 22 T. L. It. 442j. 

(a) Lands Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 18),«. 80. Ah to whal 
is attvorse litigation, see Re t-'leryy Orphan Cfirpomfun), [1894 J 3 Oh. 145. < ;. 

(i») liands Clauses Consolidation Act. 1815 (8 & Viet. c. 18), s. 80. Tlio 
costs of more than one investment were allowed in Jif St. Jhirthalomcui'e llmpital 
{TruSUet) (1859), 4 Drew. 425; and Ex mrte JloKpitnl of St. Katharine (1881), 17 
Ch. D. SrS. See also Ex parte Chnti* IJoitpilal 'Oiieeri»frt\ (1804), 2 Ilem. k M. 
169. See further, title Comi'CLSory Purcuase asii Compensation. 

(c) Re Christ’s fluspital {Oovernars), reported on this point (1864), 12 W. H. 0tJ9. 
fd) T^ands Clauses Consolidation Act, 184,) (8 & 9 \*ct. c. 18), s. 82. 

(e) lU London^ Hrighton and Saidh Cimt Rail. (Ju. (1854), 18 Iteav. 608; Re 
Queeti Camel {Vhar) (1863), 11 W. It. 50.‘1 ; Re iMhhhnn, Jlnitjiilal (lS75j, 
L. R. 19 457; Ex ^rle Hospital of St. Katharine, supra. 

{/) Re Southamptm and Donhester Railway Act, Kx parte Thorner's Charity 
(1848), 12 L. T. (0. 8.) 266 ; Rt Kent Coast RaU. Co., Kr, mrte (Janterbury {Ikau 
and (j'A«i><«r){1862), 10 W. E. 606 ; Re Lumington IJaptist ChaiA (TrueU-es), [1877") 
W. N. 226; E% parte Jesus College, CatnMdge (1884), 50 L. T. 583; Kx parts 
St. Alphage {Parson), 55 L. T. 814. But see Re Huriinghatashirr Rail. Co. 
(1850), 14 Jur. 1050, where the costa of obtaining orders for the investment 
of puicbaee-money in alteratione of ttlmshouees were not ordered to be I'orns 
by tito promoten. 

ig) Ae St. Thvmtu’ Hospital (1863), 11 W. E, 1018, 

' Be I^hropp*s Charity (1866), L. E. 1 Eq. 407. 
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The costs allowed on a re-investment in land are those payable 
by the purchaser under*an open contract (t), 

748. Where land belonging to a charity is taken by several 
public bodies and the purchase-moneys are re-invested in land, the 
general rule is that the costs are borne by the purchasers in equal 
shares ik). But where the system of scale fees is adopted in the 
purchase, and there is great inequality in the amounts respectively 
contributed by the various purchasers, the costs with reference to 
the scale fees, ad valorem stamp and surveyor’s fee are apportioned 
according to the amounts contribu^, but all other costs are paid 
equally by the purcJiasers (1), 

Where charity lands are being purchased as an investment out 
of moneys paid into court the promoters are not liable for extra 
costs, the payment of which has been voluntarily undertaken by 
the charity (;n}> 

749. The promoters must pay the brokerage where an interim 
itivestinent in stock has been made and the investments are sold in 
accordance with an order for payment out (a). 

750. A petition by charity trustees for the transfer to the account 
of the otlicial trustees of charitable funds of a fund paid into 
court and invested in Government securities is regarded as a 
petition for payment of money out of court, and the promoters 
are liable for the costs of the application (o). 

But after the fund has been paid or transferred to the oilicial 
trustees of charitable funds, the costs of the subsequent re-in vest¬ 
ment are not payable by the promoters (p). 

751. The promoters are not liable for costs, where the dividends 
arising from a fund in court have been ordered to be paid to existing 
trustees of a charity and a fresh application to the court is rendered 
necessary owing to the appointment of new trustees (</). 

752. Where after land belonging to a charity has been compul¬ 
sorily taken and the usual order for investment of the purchase- 
money and payment of the dividend to the then trustees of the 


(/■) lix parte Thavie's Charity {Trmteee), HBOy 1 Cli. 403. 

(/i ) Kx parte London {Biehop) (I860}, 2 JDe Cf. F. & J. 14 ; Kx jmrte Trinity 
Cidteye, Gambridue (Jforter rtc.) (1868), 18 L. T. 849. 

{1) Em parte Uknet'i HMpital {Ooveme/rt) (1864). 2 Iletn. & M. 166 ; Ex parte 
St. Harthciamwi't noemted {Oovtmore) (1ST3), L. B. 20 Eq. 369 ; Be Bishopeyate 
L'oundationt ^1894] 1 Ch. 185. 

(«») Be North Slaffordehire Bail, Go., Ex parte Ahayer (Incumbent) (1851), 
% W. E. 324. 

(«) Re Magdalen Cdttege, Oxford, [19011 2 Qi. 786. 

(o) lit BruM Ffm (frammar School Rttatn (1878), 47 L. J. (ch.) 317 ; Ex 
jiarie fHehtp MtmMt ffar^ld Trutt {Tnuteet) (1881), 29 W. R. 462; Rt Si, 
Alhant, Stre^ (Rtckt) (1894), 66 L. T. 51. See Be London, Brighton, and 
South Coatt Bait. Co. (1854), 18 Bmt. 60S. 

(p) Ex parte Rithop MonNt Horfidd Truti {Trmtett), eupra. 

{q) Be Audmthavf School (1863), 1 New Bep. 255. It u othorwiae where the 
ehiinty has been reoonetitated tinder a scheme (Re Shakespeare Walk School 
(1679), 12 Ch. D. 178); oompare Re St. Raul’s Schools, Winsbwry (1683), 52 
t.X(OT.)454, 
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sharity has been made, the constitution of the charity is altered by 
a scheme, the promoters may be directed • to pay the cost of 
an application for payment out of part of the fund to cover the 
expenses of the new scheme ( 7 ). Again, whore in such a cose an 
application is made to §anction a scheino applying the purchas^- 
jnoney ey-pre» and for payment out to trustees to carry out the 
scheme, the costs, so far as they are increased by the necessity 
for a scheme, may be excepted from the costs ]>ayable by the 
promoters (»). 

753. If the Attorney-General is a necessary party to an appli¬ 
cation under the Lands Glauses Consolidation Ast, 1845, his costs 

are payable by the promoters (<)• 

« 

754 . JVhere the application by petition is under the oircumstancos 
cheaper and more expeditious than by summons, the costs of the 
former procedure are allowed; hut the option of proceeding by 
])etition or summons is at the applicant’s risk (a). 

755. Where the legal estate in charity lands taken under the 
Lands Clauses Consolidation Act, 1845, is vested in the ofllcial 
trustee of charity lands, and the price has been fixed by arbitra¬ 
tion, the official trustees of charitable funds are under no 
obligation to receive the purchaBe-inoncy, if tendered, so as to 
relieve the promoters from the cost of payment into court and 
investment {h). 

756. A charitable corporation empowered by a special Act to 
acquire land compulsorily is not “ an undertaking ” within the 
meaning of s. 1 of the Lands Clauses Consulidatiun Act, 1815. 
Consequently that Act is not incorporated in thu special Act, and 
no such order as to costs as above mentioned can ho made against 
the corporation (c). But the court has power to make a similar 
order under the Judicature Act, 1890 (d). 


(r) Be fihalctpearc Walk School (1879), 12 Ch. D. 178. 

(a) Be St, raid's Schools, Viushurti (1888), 62 Jj. J. (cii.) 454. 

(t) Re London, Brighton, and South Coast Bail. Co, (1SA4), 18 Upht. 608, 
t (o) Re Bethlehem and Bridemll JflospitaU (1885), 30 (jh.. D 641, Ka 

parte Jesus College, Cambridge (18S4), 50 Ti. T. 683 ; v. St. John’s Hospital, 
Both, n893] 8 Ch. 161 ; and Bee p. 331, ante. 

(J) Be Leeds Grammar School, [1901] 1 Ch. 228. As payment to tho OfBoial 
Trustees relieves the promoters of the exjiensos under a. of the liunds (^Ibuham 
C ousolidation Act, 1845 (8 & 9 Viet. c. 18), of iMiynieut into court and iav( 38 t- 
nicnt, the practice of tho Charity Cotnmissiouers is not to sanction Rueh puy. 
nient unless the promoters consent to make some small oxlru payment— 
Mmerally from to 6 per cent, on the amount of tho fund~for the iMinefit of 
the dianty. The practice of the Oommiseioners is similar in case of an aj>i>lica. 
tion for payment out of court or transfer to the official tnistoos. 

(c) Be Sion College, Kx parte Dondon Gorporation (1887), 67 L. T. 743. 

63 & 64 Viet. 0 . 44, s. 6 ; see iRe Fisher, [1894] 1 Ch, 63; He & hmarr, 
[1902] 1 Ch. 326,328, C. A, Prior to the Supreme Court of Judicature Act, 1890 
(33 & 54 Viet. c. 44), the court had no power in such cases to order the costs of 
dealing with the puroha8e.money of lands so acquired to be ]iuui by the corpora, 
titni, nnless there was an exprem provision for that purpose in the special Act 
(Jls St, Hfunstan's-iu^he-West Charity Schools (1871), L- B. 18 Eq. 687; Be 
MiUe' Sstate, Ex parte Oommiaeionsre of Wvrhe (1886), 34 Ch, D. 34, C. A.). 

Ha it, w 
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Sub-SkcT. 7 .—Miscellatieout ProvitionS a$ to Coifi. 

757. The (Jharity Commissioners may order a solicitor’s bill of 
costs for worlc done on behalf of a charity or of charity trustees to 
be taxed by the taxing masters. If the bill is reduced by one-sixth 
of the amount, or more, the soliciton pays the costs of taxation; 
otherwise these costs are paid by the trustees out of the charity 
funds. 'J’he Commissioners may also at any time within six months 
of the payment of such a bill by charity trustees, if satisfied that 
it contains exorbitant charges, order it to bo taxed, and any amount 
liixed olT such paid bill must forthwith be repaid by the solicitor to 
the trustees (/'), 

758. In matters of equitable jurisdiction the court has power to 
order an unsnccessfiil litigant to pay the costs of the' action as 
hetw(ien solicitor and client (/). In many cases such costs have 
Ixicn allowed out of a charity fund to all parties (g), or to some of 
tht'ni(//). But there is no rule binding the discretion of tlie court 
in the matter of costs (0, though it has been said in the case of a 
witllenifuit of a scheruo by the court that it is not customary to give 
cuhts l)ctwoon solicitor and client except with consent (A). 

769. Though interest is recoverable (f) on costs which one party 
i.s ordered to pay to ii?iother, it is not .so recoverable on costs directed 
to ho iiu.sed out of a charity estate (tn). But the question is one for 
Iho di.scrctioji of Iho court under its general jurisdiction as to 
«!()<• ts (m). Under tho Solicitors Act, 18(10 (o), payment of costs 
already taxed may ho ortlcred with interest at 4 per cent. (p). 

760. Tho co.sts of malving an unHuccossfiil application to the 
court ill a charity matter may l>o given out of tho charity funds, if 
theroarn substantial grounds for tlio application, tliougli it may be 
induced by priviito interest (</), or even if the grouud.s of the appli- 
caiion are l)ased on a Ixma jUe misconctplion of law (?•). But the 

(<) <'hii!(t>d«lo Trusts Aiiioiuluiout Act, IS.io (18 & l!) Viet. c. 124). e. 40. 
The Cumiiiissiutiora in m'uctico'cxmniuo bills of costs amt lunko such Ucductious 
«s ilioy (tiii k til. IJiiloss the solicitor ucijuiescos in the deductions or gives a 
Kiii.-.|'.i.'ttirv (xxplaiiutiou of tho items deduoted which results in their restoration, 
tl<<> bill is (utlorcil to he taxed. In some coses the Ooniinissioncrs order taxation 
at oiico. See gcnorally, as to taxation of co.st8, title Solicitors. 

(/) Ai<>(r€ivi V. Jiariifa (1888), 39 Ch. 1). fSll, 0. A. 

((/) A.Ai. V. Carte (1746). 1 Dick. 113; Mogyridoe v. Tharkuodl (18((2), 7 Vos, 
fiii, 88; lfi‘rt./ord [Ittahop) v. Adama (1802), 7 Yoa. 321, 332; AIilla\. Farmer 
(I81.'»), 1 Men 55; U^neg Hevey (1837), 1 Dr. & Wal. 25; iricMam v. 
Jiath \^Margwa) (186.3), li. U. 1 Eq. 17. 25. 

(A) A>G. ▼. SUmirt (1872), h. It. H Eq. 17. 

(0 Aria V. Hmuimei ^1861), 9 W. R. 366; irUkinaon v. Burbrr (1872), L. B. 
14 Kq. im, 99. 

(A) V. Maugham (1844), 1,3 L. J. (cu.) 894. 

(/) iScc Judgments Act, 1848 (1 & 2 Viot. c. llo), ss. 17, 18. See the non. 
diiuilohle case Taglar v, Aot, [1.8ii4] I Ch. 413 : and title Costs. 

(m) i'l.-f/. V. Ndhtreote (1841), 11 {Jim. 529. 

Ui) A.-G. V. 8t. Jkitu'd'a (i iahuji) (1849), Seton, Judgniouts and Orders, 
Ciii lid., pp. 1290,1306, whore 4 per cent interest wa-s given. 

(fi) 23 \ 24 Viet o, 127. See title Solicitors. 

tp) i bid., '21, 

(i/) tit AUa-it'a Vnieeraitg Gift (18(50). 2 Do O. P. & J. 528, 

<r) /{e Rtitim'a Chari^ (1907), "7 L. J. (CH.) 197 
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oofits of yexatioos proceedings («), or of pi'eporing a petition under 
the Charities Froo^are Act, 1812, to whic^ the Attorney-General 
refuses his fiat(0, or of presenting a petition undt'r the same 
Act (a), where, the case being coinplex, an action would hiivo l>66ii 
the proper mode of procedure (h), are not allowed out of the (diarity 
funds. In some cases %insifccessful applications in charily lualtprs 
are dismissed without costs («)• 

WherQ an unnecessary parly, by setting uj) a claim, renders 
service of a petition upon him necessary, costs will not he i)aid 
to him out of the charity fund (d). AVhere a person who is ^rer- 
sonally interested in a charity attends proceedings before a inastor, 
he is entitled to his costs. If not so interested he ought not to 
go before the master at all; at any rate, if bo does attend he will 
not get his costs out of the charity fund (c), unless ho can show 
that the charity is likely to derive benefit fiom his attendance (/). 

761. There must l^e a substantial ground for an appeal by 
defendants in a charity suit to exempt them from i)aYnu!nt of 
costs if the appeal is unsuccessful (//). Asa rule, in the caso of 
appeals, costs of uU parties should not be given out of the charity 
funds, us such a praciice tends to encourage groundless appeals (//>. 

In the case of an appeal from an ordtjr of the Charity Com¬ 
missioners, the court may make any order ie.specting the (losts, 
charges or expenses incident to the n.i>j)e:il, and may also, before 
hearing or proceeding with it, require from any u]»[)ellant otiicr 
than the Attorney-General proper security for such costs, charges 
andoxpensoa as may be eventually payable by the ajipellant (t). 

Persons appealing from an order of th<i county court made 
upon any api>lication under the Charitable Trusts Act, may 
be required by the Charity Commissioners to become bound with 
two sufllcient sureties, to he ap])roved by the registrar of the 
county court, in any sum thought reasonable hv the C-linrity 
Commissioners, to pay such costs of the proc<ajding. on the fippeal 
as shall be ordered to ho paid by such appellant, an 1 also (if the 
Commissioners think fit) to indemnify the charity against the costs 
and expenses of attending such appeal (A). In case of non-payment 


(») Be Chertmj MurkH (1819), 6 Price, 201, wh«re there wua great delay in 
bringing forward charges of breach of trixst against the reprosontntives of 
deceased tnwtees and the petition was accordingly hold vexatious. 

(t) Be Poplar and IJlaekwall Free SchnU (1878), 8 Ch. D. MU. 

(a) In Ludlmo Gorporaiim v. Qreenhotu^ (1827), 1 Bli.t(.N. s.) 17, II. L., u- was 
laid down by Lord Eloon and Lord Kedesdale that lioiuilly’s Act was uwaut 
to apply to ttmple cases only. 

& Phillipolft Charity (1837), 8 Sim. 891. 

(e) A.-O. V. Steieor* (1872), L. E. 14 Eep 17, 2.0. 

(a) Be Skrewihury School (1849), 1 Mac. & G. 8<i. 

(e) Ibid., per Lord Co-iTEimAM. L.O., at p. 3;H. ^ ^ , 

(/) Ibid, at p. 3.3o. See also E. 8 . 0., Old. rr. 40 -4.7, as to costs of 

attendanoes at chambers. n ... - 

(a) A.~Q. V. Roehetter Oorporatioti (18il4), h De (1. M. & O- , 

(^) Brtiee v. Deer (Pretbytery) (1867), L. K. 1 11. Ij. ®®, per liOrd 

ORiWwoETB, at n, 98. 

M Charitable Troots Act, 1860 (23 & 24 Viot. c. 136). *■ **• ^ « . . 

Charitable Troots Act, 1853 (16 A. 17 Viet c. 137), a. 39. For form of 
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of costs ordered to be paid by the appellant the bond may bf 
enforced and the money recovered applied to indemnify the chari^ 
e.state, or the person damnified, or otherwise as the court thinks 
fit ( 0 . 

>762. Though it is the duty of tho cojirt in charity cases to 
grant the proper relief, whether it has been asked or not, the 
question of costs may depend on the form of the application (wi). 

763. Where the Attorney-General talces proceedings on behalf of 
a charity and there are two sets of defendants, namely, the trustees 
of the charity and another party who in the event is adjudged 
liahlo to pay tho’ costs, the court may direct the defendant so 
liable to pay the costs of the trustees directly instead of ordering 
the trustees’costs to be paid out of the charit)*^ fund and Afterwards 
to be repaid by such defendant (?»). 

764. As a rule the costs of proceedings to set aside an 
improvident lease of charity lauds are paid by the lessee (u). But 
the costs of sotting aside a lease at an undervalue made in pur¬ 
suance of a direction in a will which the court holds to bo void 
as a perpetuity may be directed to be paid by the lessor {/>). 
Where the lessee is the personal representative of the original 
le.ssee and long possession is proved, the lease may be set aside 
without costs ( 3 ). 

765. In all cases where an application is made under a si^ecial 
Act, the court may give costs, even though not authorised to do so 
by the special Act (r). 

766. The Lord Chancellor has power to award coats on the 
hearing of petitions brought before him as visitor of a royal 
foundation («). 

767- The costa of proceedings in the county courts under the 
Charitable Trusts Acts are governed by tho County Court Kules, 
1908 (/). 


notice of appeal and bond, bpo Yearly County Court Practice, 1908, Vol, II., 
p. 94 : County Court Buloe, 1903. 

(/) Charitable Tnists Act, 18i'»3 (16 & 17 Viet. 0 . 137), s. 40. 

(m) A.-O. V. Hartley (1820), 2 Jac. & W. 3U9 ; and see p. 319, ante. 

(w) -4,-0. V. Chester Corjxyratiim (1851), 14 Boav. 338, 341. See also He 
fit. I'auVs iScAoo/ (1870), 18 W. E. 450, and tho non-charitublo case Htithir y. 
O'-eat liritain Mutual Lvjfe Assurance Society (1881), 17 Ch. D.,per Jesski. M.lt., 
at I). 60S, 0. A. ; Sanderson ▼. Slyth Theatre Co., [1903] 2 K. B. 5.’{3. 

( 0 ) j4.-0. ▼. Ifotham (^ord) (1823), Turn. & R. 209, 220 — 222 . 

(p) A.'O. V. Oreenhitt (1SG3), 33 1., J. {oil.) 208 (costs gfiveu as between 
solicitor and client). 

(y) A.-G. V. OwfeH (1805), 10 Ves. 555, whore Lord Ei-nosr said, however, at 
p. 662, that this case was not to he taken as a precedent for such lenient treatment. 

(rji Su]>rcine Court of Judicature Act, 1890 (63 & 64 Viet. 0 . 44), s. 6 . Mot 
to the passing of this Act the court had no such power {lie Bedford Charity 
(Masters) (1819), 2 Swau. 470, 532). See as to the present law. Be h’sher, [1894] 
1 Ch. 460. C. A, 

(a) Queens' College (('ase of) (1821), Jac. 47. See also ^.-G. v. Catharine Hall, 
Vamhridge (Afaslet^ ^1820), Jao, 40t, 402 ; and p. 2 S 7 , ante. 

(f) See County Court Buies, 1903, Ord. 48, t. 24, and Appendix IV. ( 2 ),, 
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768 . In the case of charities which are by the trusts jjovorning "• 

their administration expressly appropriated in whole or in part for Costs, 

the benefit of their county or county borough or any part thereof, 
the county council or county borough council are empowered to ohuriu^ 
contribute out of the county fund or borough fund or rate towards 
the expenses of inquiries conducted by the Charity Cominissionars 
into these charities (a). 


(a) Charity Inquiriee (ExpenBes) Act, 1892 (55 A 56 Yiot. o. 15), 8. 1, 
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Choses in Action. 


Part I.—Description and Classification. 


Skot. I, 
General 
Description. 

Meaning. 


Sect. 1 .—General Description. 

, * t 

769. The expression “ chose in action ” in the literal sense 
means a thing recoverable by action (a), as contrasted with a chose 
in possession, i.e,, a thing of which a person has not only owner¬ 
ship, but also actual physical possession. The meaning of the 
expression has varied from time to time (6), but it is now used to 
describe all personal rights of property which can only be claimed 
or enforced by action, and not by taking physical possession (c). 
It is used in respect of both corporeal and incorporeal' personal 
property which is not in possession (d). 


(«) For dcfliuUonH of “clioso iu action” in the old writers, see Tciinos do la 
lioy (170H), aitb roc. Chose in Action; 2 131. Com. 389, 396; Blount, Law ])ic- 
tirmary, sub voc. Chose iu Action; Shop. Touch. 231, 430; Jacob’s Law 
Dictionary (1729); 13ro. Abr. tit. Chose in Action ; Co. Litt. 120 a, 213 a, 292 b, 
.‘551 ; end for modern definitions of the expression, see WiUiaina, Personal Pro¬ 
perly. IGth od. (1906), 27 and 29; Goodove, Personal Property-, 4tbed.(1904), 
123, 124; Wharton, Law Lexicon, lOth ed. (1907), sub voc. Chose in Action; 
Sweet, Law Dictionary (1882), Bub voc. Chose in Action; Stroud, Judicial Dic¬ 
tionary, 2nd od. (1903), sub voc. Ohoso in Action. And see generally Law Quarterly 
Poview, Vol. IX., p. 311 ; Vol. X., pp. 143, 303 ; Vol. XL. pp. 64, 223, 238; 
Pollock, Law of Contracts, 7th ed. (1902), p. 217, Appendix F. The expression 
is found in the history of English law with so many meanings attached to it, and 
huH boon and still is employed to denote so many and such vai-ious classes of 
things, that it is impossible to givo an accurate and complete definition of what 
it lueatis and may include at the present day. The various kinds of projrerty 
included under the term have little in common beyond the characteristic fact of 
thi'ir not being subjects of actual physical possession. 

(b) 'Die phrase seems to have boon once used as almost equivalent to a right 
of iK'tion. li^eo Shop. Touch. ‘231, 430 ; Bro. Abr. tit. Cliose in Action, pi. 8; 
Oo. Tiitt. 292 b. Compare the old claBsilicatiou of chuses in action into real, 
]iors(iual. and mixed (Bro. Abr. tit. Chose in Action; Sheppard’s Abridgment 
(1675), tit. Choso iu Action; Colonial Jlank v. (1885), 30 Ch. D. 201, 

fier Fry, L.J., at p. 286, 0. A.) ; see title Action, Vol.‘l., pp. 31 et aeq. 

(t;) Torlciuytonv. il/af/fc,[1902]2K.B.427,7)er Channeli., J.,atp. 430; Cdonial 
Hank V. Whinncn (1886), 11 App. Cas. 426, 44p. There are, however, certain 
subjects of property usually claimed as choses in action which are not in fact 
roctiverable by action, and are therefore not strictly choses in action, eg., 
debts due on foreign bonds {Ra Iluggina, Ex parts Hnggina (1882), 21 Ch. D.8d, 
90, 91 ; Picker v. Londmi and Countg Ranking Co. (1887), IS Q. B. D. 516, 519, 
C. A.), Government 8toi(k {Re Iluggina. Ex parte Huggiaa, aupra), and probably 
patent right and copyri^it; see Law Quarterly Keviow, VoL X., p. 303. As fo 
the oases generally in which an action will not lie, see title Action, Vol. 1., 
p. 17. 

(d) 2 Bl. Com. 396; Cdonial Bank v. Whinney, au}ira. in C. A., per FttT, L.J., 
^ p. 285; and compare Franklin v. Neaie (1844), 13 M. & W. 481. “ Chose 
in action " has been used to describe both a right of action in respect of a 
chattel and the chattel itself (Jacob’s Ijaw Dictionary (1744), sub voc, Choses; 
1 Brownl. 33), and further ineludes in soine writers mere symbols of property, 
«.</., a bond (Oo. Litt. 120 a, 232; Tomlin’s Law Dictionary, aub voc. Assign- 
inout) or a bill of exchange {Btiall v. Roiolea (1749), 1 White & Tud. L. C. 96, 
and notes thereto; Master v. Miller (1791), 4 Term Eep. 320, 340). It uidudes 
Kme forms of property of which no manual possession is possible, e,g., shares 
in a joint stock company (Cdonial Rank v. Whinneg, aupra, A shareholder’s 
right to obtain paymeiit of his proportion of a declared dividend' is a debt| and 
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770. A choso in action, being in effect a more right to 
recover by action, has no absolute local existence (#■). But a 
debt is for some purposes treated as possessing a locality, which 
in the case of a simple contract debt is that of the debtor, and in 
the case of a specialty, which has a species of corporeal existence 
in the sealed instrument, the place where that instrument is 
situated (/). 

Sect. 2.— Cluftsifii'ation. 

Sob-Sbot. 1 .—Modes of Classifitution, 

771. Choses in action have been variously ejassified, sometinios 
according to the incidents of the rights or property concerned (g), 
at other* times according to their assignability (/t), and yet again 
according to the mode of procedure necessary for reducing them 
into possession. The latter is the basis of the classiticatiou now 
in use (i). 

772. By this classification choses in action are divided into — 
(1) legal choses in action; and (2) equitable choses in action. 
Such a classification is neither logical nor exhaustive, sitice it 
neither embraces all choses in action nor carries witli it a sufii- 
cienlly clear indication as to what choses in action are thereby 
denoted. For there are choses in action which are not enforcoablo 
in any court, but depend for their reduction into possession, if 
they are so reducible at all, upon a variety of circumstances and 
conditions (A;). 


therefore a separate ohosein action {Daltm v. Midland CounUes Hail. Co, (IK.Vl), 
13 0. B. 474 ; lie Severn and Wye and Severn Jiridye Hail, Co,, [IHtXi] 1 (.'h. 
6&9). 

fe) Lee t. AMy (1886), 17 Q. B. D. 309, 311, 312; Coveinissioners of Stamps 
V.'//owe, [1891] A. C. 476, 481, P. C. 

(/) Bac. Aor. tit. Exocntors and Administrators B; Iloli. Ahr. tit. Executor, 
908; Commiasiotiers of Stamps v. flope, supra, at p. 482 (probuie duty case), 
approving Qumey v. Itawlins (18.36), 2 M. & W. 87 ; see Jxiug v. Sutton (1070), 

1 Wms. Saund. 274; He Queensland Merrantile and Agrvei/ Co., Jix pm (e 
Australasian Investment Co., Ex parte Union Hank of Australia, ri892'| 1 Ch. 
219, C. A.; Re Maudslay, Sons and Field, [190U] 1 Ch. 002 ; Kelly v. Seiu’yu, 
[1905] 2 Ch. 117 ; Easton v. Carter (1850), 5 £xcn. 8 ; Lyeaiis v. Harrow (1830), 

2 Boig. (N. C.) 486. 

(g) J.ee T. Abdy, supra, at pp. 311, 312. The division of choses in action 
into personal, real, and mixed, according to whether they arose out of personal 
rights or obligations {e.g., debt) or out of real rights and obUgations («.y., 
rights and titles to land eithmr of entr^ or of action),>or out of a crmlriuation 
of both (e.g., wardshm), was reco^ised as early as 33 Hon. 8 (liro. Abr. 
tit. Chose in Action ; ^eppsurd’s Abridgment, tit. Choso in Action). 

(A) Before the Judicature A^ 1873 (36 & ‘SI Viet. o. 60), choses in action 
were divided into—(1) those assiraable at oomxuonlaw (as to which see note (m), 
p. 365, poet) ; (2) those assignable in equity only (as to which see pp. 374 ei 
seq., ; (.3) tnose amgnable by etatote (as to which see pp. >393 et seq., 
po«i^; (4) those not assignable at all (as to which seo pp. 400 et sey., post). 

(i*) Another clasaification of duMea in action sometimes mode is that which 
divides them into—(1) those which an immediately reducible into posseshitiu 
(e.g.. a debt due and payable tn prmenti); and (2) tb(|se which are not immo. 
oiaMy reducible into possession (e,g., a reversionary interest in Consols or a 
rsVeraionarv interest under a testamentary disposition) (Furdeui v. Ja< k*vn 
(1824), 1 Biiss. lb 

(It) CM note (e), p. 360, ante, 
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action. 
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Delito. 


Sitb-Seot. 2.—Legal Choeta in Action, 

• 

773. Legal choses in action (1) are those which can be recovered! 
or enforced by action at law, as, for instance, a debt, a bill of 
exchange, or a claim on a policy of instance (in). 

Hini-SEcrr. iJ .—Equitable Ghoaea in Actiort. 

774. Equitable ehosos in action are those which were enforceable 
only by what was formerly called a suit in equity, now represented 
by proceedings in the Chancery Division of the High Court of 
.liistico, though they may be enforced at the present time in any 
division of the IIi{^i Court (n). 

Such choses in action ariso out of thoso kinds of property and 
rights in respect of which the Court of Chancery formerly had, and 
the Chancery Division now has, exclusive or peculiar jurisdiction, 
such as a beneficial interest in a partnership (o), a share or other 
pecuniary interest in an incorporated company (p), an interest in 
trust funds (q), a legacy (r), or a reversionary interest under a 
will(#i). 

Sect. 8. —Enumeration of Choses in Action. 

775. In order that a better and more comprehensive idea as to 
the true nature and extent of the expi'essiou may be formed, it 
may he convenient to show in some detail what things and kinds 
of property Imve been hold to bo choses in action. The following 
enumeration is accordingly given of things which have been held 
to he choses in action, and which are grouped in four divisions for 
purposes of convenience only (0 :— 

776. Debts (m), whether duo by specialty or by simple contract, 
and whether debts of record or judgment debts (o); 

Mortgage debts (b). 


(f) In the Judicature Act, 1873 (36 & 37 Viet c. 66), s. 2a (6), the expression 
legal choseiu action" is employed with u special and peculiar meaning (as to 
which see p. 369, poet). 

(m) See p. 393, poat. 

(«) Judicature Act, 1873 (36 & 37 Viet. c. 06), s. 24. 

(o) Jte Eaittbridge, Ex parte JEleteher (1878), 8 Ch. D. 218. 

(p) Colonial Baitkv, {I’Atmtew nsSu), 30 Ch. D. 2CI, 284, 0. A. 

(u) Piggatt \r. S<«ifartfc[1876] W. N.^69. 

(r) Deeki v. Strutt (1TO4), 6 Term Eep. 690; Jenninga v. Bond (1845), 8 
I. Ih 755. 

(•) fte Tritlon, Ex parte Singleton (1889), 61 L T. 301. 

(() IleferoDce should also be made to the list of things which have been held 
to be legal choses in aotion within the Judicature Act, 1873 (36 ft 37 Viet c. 66), 
see p. 3W, poet. 

(u) Y. B. 37 Hen. 6, 13; Co. Litt. 292 b: Bro. Abr. tit. Ohoee in Aotion; 
Lriee v. Banniater (1878), 3 Q. B. D. 669, 673, 0. A,; Buck v, Aibwa (1878), 
8 a B. D. 686; JValAer v. Bradford Old BankllSM), 12 a B. D. 6ll, 616; 
Be Titraan (1889), 40 Oh. B. 6. C. A. 

(а) Including ratiure book debts (Tailbu v. OffieuU Receiver (1888), 13 Ajqi. Ou. 
623, 633) and debts due but not payable till a future time (Be Jhvis ft Cb., 
ExiMrte Bawlinge (1888), 82 Q. B. D. 193, C. A.). 

(б) Taylor v. Londtm and County Banking Co., £1901] 2 Ch. 231, C. A,.jn0r 
B^liwara, LJ., at p. 264, 
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Debentores of various kinds («). 

Debenture stock (c). 

Dividends on bank stock (d). 

Dividends on a share in accompany (e)^ 

Dividends declared in a bankruptcy (/>. 

Bight to rent ( 9 ). 

Copyhold fines which have accrued due (/<)• 

Ti^es (t). 

Annuities (j) in fee, for life or for years (fr), an annuity due under 
a covenant it), but not one charged on leaseholds (m). 

Fund payable out of the Exchequer for public'‘services (n). 
Negotiable instruments (o), including bills of exchange, promissory 
notes, and cheques (p). 

777. Stock in public funds (q). 

Share of stock (r). 

Shares in joint stock companies (s), railways, and canals (t), and 
presumably now in every kind of company (m). 

Fund in court (w). 

Policies of assurance and insurance of every kind (x). 

Pensions, both full and half-pay (a). 

Patents (b). 


(e) Be Northern Jesam Tea Co,, Kx parte Unioerml Life Aamranee Co. (1S7S), 
L. IL 10 Eq. 458, 463; Re Pryce, Ex parte liensbvrg (1877), 4 Ch. 1). 685, 
688 . 

(d) McCarthy t. Goold (1810), 1 Ball & B. 387. 

(e) Dalton v. Midland Countiet Bail. Co. (1853), 13 0. B. 474; Be Severn mid 
Wye and Severn Bridge Rail. Co., [1896] 1 Ca. 559. 

(/) Re Irving, Ex parte Brett (1877), 7 Ch. D. 419, 422, 

m Be Whitting, Ex parte Rowell (1878), 39 L. T. 2,j9 ; Knill y, Prowte (1884), 
33 W. B. 163 ; Jacob’s Law Dictionarv (1782), eub vor.. C^( -ips. 

(A) SkuUlnoorth v. 6'«rn«< (1689), 3 Lev. 261, 262, 

(i) Y. B. 5 Edw. 4; Bi-o. Aor. tit. Chose in Action. 

ij) Y. B. 21 Edw, 4, 84 ; Oerrard v. Btfdtn (1627), llet. 80. 

(A) 5 Co. Bep. 89 ; Fibsherbort, Grand Abridgment, tit. Grant, 45; Shoppiinl’s 
Aondgment, tit. Chose in Action; Blount, Law Licti«u!ir}% mb voc. C'hoso in 
Action. 

(l) Norcuit y. Dodd (1841), Cr. & Ph. 100. 

(m) Wittehire ▼. Rabbite (1844), 14 Sim. 76 a chattel intoiest in land). 

(n) Raw T. Daweon (1749\ 1 Vob, Son. 331. 

lo) See generally title Bmu ov Exoiianok kic.. V«1. II,. jip. 4.>7 rt eeg. 

ip) Maater v. Miller (1791), 4 Tenn Bc^. 321, 340 ; hfoUnilul iSavk v. W/iiHriey 
(1885), 30 Ch. D. 261, 282, C. A. 

iq) Dundee v, Dutene (1790), 1 Vee. 196 ; bo© Wildman v. Wildman (1803), 9 
Yea. 174 ; R. y. Capper (1817), 6 Price, 217. 

(r) Re Butler (1888), 38 Ch. D. 286, C. A, ; R. v. Capper, tupra. 

. (t) Bumble r. MitcheU (1839), 11 Ad. & £1. 205, 208. 

«) Williams, Personal Property, lat ed., 13. 

(tt) Cdonioi Bank y. Whinney (1886), 11 App. Ca«. 426 ; neo Torkingion y. 
Magee, [1902] 2 K. B. 430. 

(w) Qukell y. Taylor (1852), 15 Bear. 103; Barnard v. Hunter (1856), 2 Jur. 
(N. A) 1213, 1215. 

(s) Be Moore, Ex parte IbbeUon (1878), $ Ch.D. 519, C. A. 

(a) Goodeve, Personal^Property, 4Qi ed. (1004), 136, 137; and see p. 401, 

(5) See note (e), p. 360, ante, and isduding fature ]jateot lighte {Printing and 
MwngHcal Begistervtp Co, y. ^mpeon (1874)«.L. B. 19 Eq. 
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Cboses IK Action. 


Nki.t. .1. 

Enumera* 
tion of 
Choses in 
Action. 


Copyrights (c). 

Bills of lading {d), 

Charterpartie.s (<?). 

Eight of presentation to & church when,vacant by the owner of 
ah advowson if). 


KquituWe 778. Trusts (jf) and trust funds (/t). 

rights to TJseaO'). 

property. Legticies {k) and the like, including equitable interests in a 

fund etc. (/). 

Share under an intestacy (w). 

Eeversionary interests in trust funds (a). 

Share in a partnership (o). 


Rightn 
ewforoealile 
by actiuQ. 


779. Bight of action ( p) arising under contract (q), including claim 
for unliquidated damages for breach of contract (r). 

Eight of action arising out of tort (a). 

Claims against directors of a company for misfeasance (6). 


(r) Williams, Porsdiial Property, IS'ls, Isted. 7, whore the author eays: "For 
wautof a Lotlorolassilication, tho.so subjects (patents, copyrights etc.) of personal 
property iiro now usually spokon of as chosos in action. They are, in fact, 
]H)rsoiiuI property of au incorporeal nature, ami a recurrence to the history of 
their classilicotiou amongst choses iu action will help to explain some of their 
peculiarities.” But see Law Quarterly Boview, Vol. IX., 311, 314; Vol. X., 
314: Vol. XL. 71. 238. 

((/) <1nldweU V. Ball (1788), 1 Term Ben. 20o, 216; and see p. 395, post. 

(e) Mamjka v. Dixon (1852). 3 H. L. Cas. 702, 726. 

if) Stephens v. ir«// (1569), 3 Dyer, 282 b ; Brooksbie's Vas' (1589), Cro. Eliz. 
174; Co. Litt. 90 a, 212 a, 351 a ; lijad y. Roiolea (1719), 1 Wnite & Tud. 
L. 0. 96. 

(</) 4 Co. Inst. 85. 

Ch) Pin<jott V. Stewart, [1875] W. N. 69« 

(») 4 C'o. lust. 85; and compare Gilbert, Uses, p, 198, and Sugden’s 
edition, p. 399 ; Holmes, Common Law (18.‘<2h p. 407. 

(k) Jennings y. Bund (18-15), 8 I. Eq. 11. 755; Sega y. Brice (1740), 9 Mod. 
Bop. 217. 

(/) (I'ro,wHor V. Lane (1741), 2 Atk. ISO; Be Freshjield (1879), 11 Ch. D. 
198, 200; Dearie v. Hall (1823), 3 Buss. 1, 11; Wilkinson v. Charlesumrth (1847), 
10 Bouv. 324. 328. 

(m) Widgerg v. Pepper (1877), 26 W. E. 546,0. A.; Be Barber (1879), 11 Ch, D. 
412 ; Bates v. Dandg (1741), 2 Atk. 207. 

(а) Honntr v, Mort.on (1828), 3 Buss. 65, 68 ; Curtis t. Sheffield (1,S36), 8 Sim. 
176 : Be Butler (1888), 38 Ch. D. 286, 292. 0. A. ; Be TriUolt, Ex parte Similetan 
(1889), 61 L. T. 301 ; LA>l*«uis«r v. Scratton (1844), 14 Sim. 116 ; Hornsby v. Lee 
(1816), ^.Madd. 16 ; Bobinsonv. Bamsor (1734), Viii. Abr. tit. Assienmout, D 29. 

(«) lb; ilainbridgr. Ex parte EUtehir (18781, 8 Ch. D, 218. 

(p) t^hep. Toiich. 231; 2 Bl. Com. 397, 436 ; Jacob, Law Dictionary (1744), 
sub roc. C-huses. 

(q) Brice v. Bannister (1878), 3 Q. B. D. 569, 0. A. ; Walker v, Bradford Old 

Bank (1884), 12 Q. B. I). 611; Bro. Abr. tit. Chose in Action; but see May 
y. Lane (1894), 64 L. J. (Q. 2.36, 238, C. A.; Dawson v. Great Northern 

and City BaU. Co., [1905] 1 K. B. 260, 270, 271, C. A. 

(r) Ogdens, Ltd. v. Weinberg (1906), 96 L. T. 667, H. L. 

(o) Jacob’s Law Dictionary (1744), sub voe. Choses; Tenues de la Ley (1708), 
sub we. (Choses ; see Rogers v. Spence (1846), 12 CL & Pin. 700, H. L.; Bose v. 
JBucketi, [1901] 2 K. B. 449, 0. A.; Gibbon v. Dudgeon (1881), 45 J. P. 748; 
the cases cited in note (g), p. 369. pwd; note (ar), p. 402, posf. 

(б) Be Bark Gate Waggon M'oris C’o. (1881), 17 Ch. D. 234, 0. A, dedded on 
Companies Act, 1862 (25 & 26 Viet, a 88},«. 95 (3). 
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The right of a trusteo to recover Iru^ funds from a former 
trustee guilty of breach of trust (c). 

An assignor’s right to be indemnified by an assignee against the 
covenants in a lease assigned (d). 

Lessee’s right in eqhity *to be relieved against a forfeiture of ‘the 
lease (e). 

Licence to take possession of chattels (/). 

Right of re-entry on non-payment of rent (V;). 

Right of re-entry upon land under a condition arising by virtue 
of deed or feoffment (/<). 

Right or title of entry into land of which a person is disseised (i). 
Right to a property in title-deeds when in the hands of third 

persons’O')* 

Mortgage deeds, being securities for the payment of money (4). 
Ticket in a Derby sweepstakes (1). 

Benefit of a contract to purchase a reversionary interest (m). 


Part II.—Assignment of Choses in Action. 

Shot. 1. —Ju General. 

780. As a general rule choses in action may be transferred from OoncrRi 
one jierson to another by assignment inter i iros{n). There are, 

(c) Jte Jtenftt, [15)00] 1 Oh. 210. 0. A, 

(d) m Ferkira, [1008] 2 Cli. 182. 18T. C. A. 

(c) Hwvard v. [185)6] 2 Oh. 6Sl, 6S5), decided iipMii lliinkriiptcy 

Act. 1883 (46 & 47 Viet. c. 52). s. 50. 

(_/) TZe X)am & Co., Ex parlf- Jlawlinys (1888), 22 Q. !’>. 1). 11>3, 0. A.; Uruwn 
V. Metropt^itau Countiei Li/e Aemranre Hwieti/ (1855)), 2S 1., J, (y. ii.) 230. 

(a) Sheppard’s Abridgment, tit. Choses. 

(A) Co. Litt. 214 ; IVyiiter’s Case (1672), Dyer, .308 1). 

(t) Bro. Abr. tit. Chose ia Action, 141, ]>!. M ; iSIiej). 'Fouch. 231 ; Tomlin’s 
Law Dictionary, sub voe. Choses; Via. Abr. tit. Assigniin>iit. 

(j) Y. B. 9 Hen. 6, pi. 64 ; Bro. Abr. tit. Chose in Action ; Hobson v. Melloud 
(1841), 2 Mood. & 11. 342. 

(A) R. V. Lowell (1862), 21 L. J. (sr. r.) 78;*an(l compare Ik tti‘banlst/Ht 
Bhillito V. Hobson (1885), 30 Ch. D. 396, C. A. 

(/) Jmes y. Carter (1815), 8 Q. B. 134, 13s. 

(m) Torkington v. Magee, [1902] 2 K. B. 427. 

. (n) At common law choses in action conld not as a rule be assigned (2 HI. 

Com. 442; Lovnpet's Case (1613), JO.Co. Hop. 18 jt; Tormos do !» Ijov, snb 
voc. Chose in Action ; Master v. Miller (iTfllj, 4 Term Hop. 320; see I'uh-r v. 

London and, Conntg Banking Co. (1887), 18 U. B. D. 615, 515), C. A.), thoicibeing, 
howeyer, an exception in the case of an aujinity (Co. Lilt. 144 b; /iuh-r v. 

Brooke (1548), 1 Dver, 05 a; Mound’s Case (1601), 7 Co. Hop. 28 b). Hut 
an assignee of a chose in action was even at conunou law geueruli}' alJowtal 
to sue in the name of the assignor {Master v. Miller, p. 340; 

Legh ▼. Legh (1799), 1 Bos. A P. 447; Roxbwght y. Cox (1881), 17 Ch. D. 52u, 

C. A., per Jaues, L.J., atn. 526; Y. B. 15 Hen. 7, 2; Bro, Abr. tit. Clwjse in 
Action, pi. 3; Freem. (ch.) 144), and in some cases a r.»>wer of attorney was 
«yen for this purpose (Amos, Harvard Law Ileview, iii. 340 and note; 1 
£^y *0 Abridgment, tit. Assignment, 103). See also Betting y, CarringtBm (or 
Farrington) (1675), 3 Keb. 304; Baker y. Edmonds (1647), Sty. 62; Fotvke r. 

Boyle (1652), Sty. 348 ; Williams, Personal Property, 1st (1848), 101. In 
enii^ assignments of choses in action have from an early date been permitted 
p. 374, poftk and now such asrignmente will be girsn oSatA to in all courts 
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Choses in Action. 


BMT, 1. 
In General. 

Mcxlct* of 
transfci. 


Amifnimcnts 

exfK'uUsl 

abuxui. 


however, certain exceptions to this rale which will be dealt Mitii 
hereafter (o). 

The transfer may be effected either (1) by a legal assignment in 
accordance with the provisions of the Judicature Act, 1878 (p); or 
(2) by an equitable assignment, that is, an 'assignment which is 
effective to pass an equitable, though not a legal, right to the chose 
in action {q) ; or (8), in the case of certain particular choses in 
action, by an assignment in accordance with the provisions of 
special statutory enactments (r); or (4), in the case of certain 
negotiable instruments, by delivery of the document under the law 
merchant (»); or (6), in the case of a transfer by or to the Grown, 
under the special privileges tlie law allows in such a case (f). 

Choses in action may. as a rule, be transferred by will («). 

Choses in action are also subject to transfer by operation of law 
upon death, bankruptcy etc. (r). 

781. (Jeuerally speaking, the validity of a transfer of a chose in 
action represented hy a document depends on the law of the country 
where the transfer takes place (a). Thus, the transfer of an English 
policy, if invalid hy the law of the country ^^hero it w.is executed, 
Mill 1)0 treated as invalid here, although it would have been good 
according to English law {h), 

Where the chose in action is not represented hy a document, the 
piinciple tliat a debt has a f/na-st-local eXiSleuco applies ()•), and an 
assignment of a chose in action owing from a person residing in a 
foK'igri country, if valid according to the law of that country, will be 
treated as valid in England (d) ; and will in English courts prevail 
o\er a prior assignment which is good according to English law 
hut invalid according to the law of the foreign country («). 

On the same principle, where an English trust fund, settled by 
the will of an English testator, is being administered by the English 
court, the rights of claimants to the fund will be regulated by 
English law, and consequently an assignment executed in a country 


t(i the Bamo eitoufc and in the ftnie manner as formeily in a court of equity (see 
J udic.itm« Act, ISTd (iifi & .17 Vict. c. 6<i), s. 24, t Usroy v. Cavt, [190^ 2 K. B. 
JGl. d74, C. A) 

(id See p. 400. pt'St 

{p) 36 & 37 Vict. c 66, s 2o (6); see p. 367, post. The statute is retro¬ 
spective [Ihbb V. Wall.fr, [1893] 2 Ch. 429). 

Seo p 374, po'.t. 

{>) See p. 393, /)<"■/. 

{s) Seo p. .19/, post. 

(t) iiloo p. 397, post 
{v) Hoe title WiiJiS. 

(x\ fckai n. 899. mst. 



Tackfr {1067), li. R. 8 Q. B. T7 (bill of exchange). As to'oonfliot of laws 
gonwally, see title Confuct of Laws. 

[/>) Isf V. (1886), 17 Q. B. D. 309. 

(Cl See p. 361. ante. 

(d) /ie Qinenslaud atui Agency Co., EnpaHe Atuitaliuian Jnveetnumi 

Co , KTpurie f-mow Hank e/ AustraUa, [ 189 ^ I du 219 , C. A. 

(«) Rc MauMay, Suns apd F*dd, [1900] I Oh. 602,609, 610; see Be OhmnsZomI 
Mer(anti49 wd Agency ^ 
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^here notice ie not necessarj to give priority will be postponed to 
a sabscquent assignment executed in Engfand, but of which prior 
notice was given to the trustees (/). 

Where an assignment is executed in a country the laws of which 
allow the assignee to sue ii> his own name, the assignee utny sue in 
England in his own name (g). 

Sect. 2 .—AssignmenU under the Judiroture Art, 1873, ». 2/5 (G). 

Sub-Sect. 1 .—Ueueraf SOitemcnt. 

782. Provided certain conditions are coniplicd witli, any debt or 
other legal chose in action may be assigned so as to vest in the 
assignee the legal right to the same and all the’ romodies therefor, 
with power to give a good discharge (/<)• 

The conditions which must be complied with are—(1) the assign¬ 
ment must be in writing under the hand of tlie assignor; (2) the 
aasignmentmustbe absolute, and not purporting to bo by way of chargo 
only; and (3) express notice in writing of the assignment must bo 
given to tho debtor, trustee, or other person from whom tho assignor 
would have been entitled to claim tho debt or chose in action (<). 

Such an assignment takes effect from the date of the notieo (,/), 
and will be subject to equities which would have been entitled to 
priority if the Judicatui'e Act, 1873, had not been passed (/). 

783. The above provisions of the Judicature Act, 1873, do not 
create any now rights, hut enable the legal riglit to a debt or other 
chose in action to be transferred to tho assignee, together with all 
legal remedies, including the right to sue in his own name (/). Tlie 
sub-section has not made assignable contracts which were not assign¬ 
able in equity before (»»). Nor, on the other hand, docs it impair 


(./•) AVZ/.v V. Helu/gu, [1905] 2 Ch. 117. 

(</) O'Cuilayhan v. Tlivnumd {Murchioneaa) (1810), 3 Tiunit. 81; Aliran y. 
Funtival (183-1), 1 Cr. M. & B. 277. per Parke, 11., at p ioO. 

(A) Judicature Act, 1873 (36 & 37 Viet. c. 66), e. 25 ; q. Tito Hub-Hf>cti<iU 
runs as f«>llows:—“ Any absolute assignment, by writing .iiider tho hand of Uto 
assignor (nut purporting to be by way of chargo only), of auy debt or other 
legal chose in action, of which express notice in writing shall have boon given 
to the debtor, trustee, or other person from whom the assignor would have 
been entitled to receive or claim such debt or chose in actiou, shall bo. untl be 
deemed to have been, effectual in law (subject to all equities which would havet 
bom entitled to priority over the right of the assignee if this Act luul not 

f tasseii) to pass and transfer tho legal right to such debt or chose in action 
rom the date of such notice, and all legal and other remedies for the sstnu*. 
and the power to give a good discharge for tlio same, without tho concuri-cnue 
of the assignor; Provided always that if the debtor, trustee, or other {so sou 
liable in respect of such debt or chose in action shall have had notits) that 
such assignment is disputed by the aasignor or anyone claiming under him, or 
of any other opposing or conflicting claims to such debt or chose in action, ho 
shall os entitle, if he think fit, to ooU upon the several persons making clujiu 
thereto to int^lead concerning the same, or he may, if he think fit, pay tho 
same into the Bjgh Court of Justice under and in conformity with the provisions 
ol the Acts for the reliot of trustees.** 

M /bid. 

'n Ibid. See p. 372, post. 

k) Ibid. As to these equitlesi, •oojx 373, jmt. 

t) SchroedfT y. Central Bank of London (1876), 24 W. E. 7l0{ Wukir y, 
Bnsdford Old Bank (1884), 12 Q. B. ]>. 311; Bead v. Brown (1888). 22 Q. H. 1». 
126,132, 0. A. See Tdlhntst Aseociatsd VeriianA C'etrteitlAraRi^acfitrer«(lUU<l), 
£19321 2K. B. 680,676. a A. j and fk. 373. iw«e. 

(«»} rWAuffC T. A. 0^ 

616# ^^24. 
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8aoT. s. 
Assi^- 
mcnts 
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s. 25 (6). 

DcbtH, 


the efficacy of equitable assignments which would previously have 
been valid (n), 

Sub-Sect. 2. —What C/tvaca in Action are within the Act, 

784. With regard first to debts, the debt must be a definite 
sum (o). Whether an assignment of a definite part of an entire 
debt is within the section is open to question (p). An assignment 
of the balance which may remain after satisfying a garnishee order 
is oiTective and attaches to the balance in the hands of the debtor 
after payment into court under the order (q). 

An absolute assignment of a specified future debt is within the 
section (»•); as, for example, the balance standing at any time after 
the date of the assignment to the credit of the assignor at a' bank (s), 
or future rents (f). 

As examples of debts within the section may be mentioned— 
a debt due cm tho covenant in a mortgage deed (a); rent already 
accrued due uudor a lease (/>); a judgment debt (c); a balance 
standing to tho assignor’s credit at his bank (d); the amount due on 
a solicitor’s bill of costs, even before the delivery of a signed bill (c) ; 
a debt duo from a solicitor to a town agent (/) ; a cleht cortifiecl 


n) JimntlPa (HW/arn) Snm ifc Co.'V. Dunlop Ruhher Co.^ [1905] A. 0.454,401. 

’«) Jonea v. llumphreyaf [1902] 1 K. B. 10, 13, when' an as'-ij'nment of mo 
much of a ealnry as should be necessary to pay n defiuito sum, “and any 
further sums in which I may hereafter become indebted to you,” was held not 
within tho section. 

{p) In Drice v. Banniater (1878), 3 Q. B. I). 509, Lord Colehidoe, C.J., 
asHiimed, at p. 574, that an assignment of a detinite part fell within the euaut> 
ment, but the case was treated on appeal as a case of equitable assignment (see 
ibid., per CoTTON, L.J., at p. 676, and lie Jonea, Ex parte Nichde (1883), 22 
Ch. D. 782, per TiiNl)r.ET, L.J., at p. 787 0. A.); and it is clear that there may 
be an equitable assignment of a portion of a specified fund {ilnd .; Durham 
Brdhera v. Itobertam, [189f;n 1 Q. B. 765, per CiliTTY, L.J., at p. 769, C. A.; 
Tcafea v. Qrorea (1791), 1 Yes. 280 ; Be How, Ex parie South (1818), 3 Swan. 
3(>2; and see pp. 375, 376, poet). The correctness of Lord CorjERinoE's decision 
in Brice v. Bannister, aupra, was questioned in. Durham Brothers v. Rohertatm, 
nqirn , for the reasons given by Ciiittt, L.J., at p. 774 : “The section s|Ktaks 
of an absolute assigumont of any debt or other chose in action. It doe.s not say 
‘ or any part of a debt or chose in action,' It appeal's to mo os at present ad vis^ 
to bo questionable whether an assignment of part of an entire debt is within 
the enactment. If it be, it would seem to leave it in the power of tho original 
oro<lttor to split up the single legal cause of action for the debt into os many 
separate legal causes of action as be might think fit"; and see the doubt 
expiessed in Jonea v. Him^'hrena, aupra, prr Darltxo, J., at p. 14, where, however, 
the rest of the court (Lord At.terstone, C.J., and Channell, J.) refused to 
eaprese an opinion ; Uiufhea v. Pump House Hotel Co., [1902] 2 K. B. 190, C. A., 
per Mathew, L.J., at p. 195. 

(q) Yatra v. Terry, [1902] 1 K. B, 527, 0. A. 

(r) Jona v. llumphreya, supra. Compare Re Dane A Co., Ex parte JtawUuge 
0888), 22 0^ B. D. 193, C. A. (instalments of purehase-monev of iumiture); 
Brice V. Banniater, tupra (instalments of purchase-money of a ship). 

(a) Walker v. Bradford (1884), 12 Q. B. I). 611. 

(«) Knitl V. Prowae (1884), 33 W. R. 163; Southtrelt v. Sootier (1880), 49 L. A 
(<». B.) 356, 0. A. 

(a' Dihh V. TrWfrer, [1893] 2 Ch. 429. 

(bi Knilt V. Pnniite, eiijmt. 

(« Otmlman v. ftobiiuon (1886), 18 Q, B. D. 332* 

<<in fVaiker v. Bnidfogd (Md Baaik, aitpra. 

Me V. M'Cvdchan (1884)» 12 a B. 1>. 618. 

(/) V. BeM arnyi'i d B. P. " 
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as ilue from a company in liquidation (</); the balance due to a 
legatee of his share in the residuary estate Of a decease<l persoTi (h). 

785. The term “chose in action ” in the sub-section is not con¬ 
fined to legal choses in action strictly so called, but includes any 
right which the commdn law loolvod on as not assignable by renfton 
of its being a chose in action, but which a court of equity dealt 
with as being assigtiahle (t). 

The following choses in action are within the statllt(^: a claim 
under s. 68 of the Lands Glauses Consolidation Act, 184f>, to com¬ 
pensation in respect of lands injuriously affected (/r) ; the benefit 
of a contract to supply goods of a particular kind (i); the benefit of 
a contract for the purchase of a reversionary interest [ni) ; the bcuelit 
of a cove’hant by the tenant of an hotel to purchase all beer from a 
particular brewery (n). 

On the other hand, the following choses in action are not within 
the statute; the equity of redemption in a mortgage debt already 
assigned by way of mortgage (o) ; the right to sue for dauiagos for 
a breach of contract already committed (p), or for damages for 
tort (gl; the benefit of a contract to lend money (r); shares in a 

(«/) £e Moss Itay Hematite Iron and RM Co. (1891), 8 T. L. It. 'IT."*. 0. A. 

(A) Harding v. Harding (188(5), 17 Q. B. D. 442. 

(/) Torkingion v. Magee, [1902] 2 K. B. 427, 4;50, 431. Soo Virttvria Insurance 
Co. V. King (189<>), G Queensland L. J. B. 203, oilirtnod without expreHsion of 
opinion on this point suh norn. King v. Victoria Insnraru'e Co., [189(5] A. C, 2.’»0, 
P. C. ; Manchester Brewery Co. v. Coombs, [1901] 2 Oh. 008, pur h'AHWKU,, J,, 
atp. 619, where the leariieil judge seems to have regarded the quotation from 
the judgment in the Queensland court in King y. Victoria Insurance Vo., siijera, 
at p. 2r>4, as part (d the jud^noiit of the Pri'(^' Council, but us to this hoc ibid. 
at p. 256, and TerkingUm v. Magee, supra, per Channkll, J,, at p. 433; compare 
Mercantile Bank of London, Ltd, v. Evans, [1899] 2 (i. B. (513, t!. A. 

It is to 1)6 observed that the sub-section speaks of notice to “the . . . trustee,'' 
implying that the enactment is applicable to an assigtJinent of tho beneficial 
interest in funds in the hands of a trustoo, 3'et a claim to < luh an iiihu-ost would 
before the Act have been primarily enforceable in a court <>(' equity and not in a 
court of law. Further, the provision that tho assignment is to ho subject to all 
equities wliich would have had priority before tho Act seonis to show that coses 
are included in which the ri^t of tho assignee had been previously recoguised 
by the court of equity; see Torkingion v. Magee, supra, at p. 431. 

(fc) Ihu’son v. Great Korthau and City Bail. Co., \ 1905] I K. B. 260, 275, C. A. 

(0 Tolhurst V. Associated Tortland Cement Manufacturers (1900), [1903] 
A. C. 414. But the contract must not be of a {lersoual nature {Kemp v. 
Baerselman, [1906] 2 K. B. 604, C. A.). 

(■m) Torkington v. Mat/ee, supra, at pp. 431, 432, 434; and see Ogtlens, Ltd. v. 
Weinberg (1906), 95 L. 'L 567, H. L. • f 

(«) Manrhester Brewery (Jo. v. Coombs, sujira. 

{«) Cronk v. McManus (1892), 8 T. L. H. 449. 

Ip) May V. Lane (1894), 64 L. J. (Q. B.) 236, 0. A. ; Torkington v. Magee, 
supra, atp. 43-4; oomparo Ogdens, Lid. y. Weinberg, supra,per Lord Davky, at 
p. 568, where an assignment of such a right was held gooil, apparently, heenuse 
incident to the transfer of a business; see Dawsm v. Great Korthrmand City Hail. 
Vo., supra, at p. 271 ; Williams v. Brotheroe (1829), & Bing. 309. 

(j) E.g., assault. May v. Lane, supra, per KlOBY, Ti.J., at p. 238 ; see Vawstra 
V. theat Northern and City Bail. Co., supra, atpp. 270, 271, and the cases cited in 
note (*), p. 402, poet. Compare, however, King v. Viciorw Insnranre Co,, snjtra, 
where a right of action for damages for negligence was held within the 
corresponding Queensland Act. 

May V. Lane, supra, See Western Wagon and Bcoffcrty Co. y. Wed, [1892] 

I Gh. 271. 
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company (a) ; contractu involving special personal qualificatiottS ofl 
the part of the person claiming performance (a). 

Sub-Srct. Q.—Wliot Asiignmenta are loithin the Act, 

786. In order that an assignment raay he within the statute it 
must be absolute, and not purporting to be by way of charge 
only (/>). 

A cofulitional assigumont, as, an assignment ex 2 )ressed to be 
until money advanced is repaid, is not within the statute <c). 

The existence of a trust in favour of the assignor, whether of the 
whole debt assigned (d) or of the surplus after retainer thereout of 
a delnuto sum by the assignee (e), does not i)revent the assignment 
being “ absolute,” if it is such in point of foriP. 

To be within the statute the assignment must not purport to be 
by way of charge only. A document given by way of charge is a 
documout which only gives a right to payment out of a particular 
fund or ])roperty, and does not absolutely transfer the fund or 
property (/). 

Jn order to determine whether an assignment purports to bo by 
way of cliaige only, ail the terms of the instrument must be con- 
sidoroil, and wli.atever may be the i)braseology adojitcd in some 
particular part, the intention must be determined on consideration 
of the whole (ry). It is immaterial whether the consideration is a 
lixed sum or a current account, nor does it matter that the assignee 
lias obtained a power of attorney and a covenant for further assur¬ 
ance (A). The fact that the assignment is expressed to be by way of 
security is not by itself sufticient to make it purport to bo by way of 
charge only(/), but such an expression coupled with other circum¬ 
stances may have that effect {k). An assignment of so much of a 
future debt ns shall be enough to satisfy an uncertain future 
indebtedness is an assignment by way of charge only (/.). 


(») 'JWkington v. Magee, [1902] 2 K. B. 427, 420. 

('() Titlf.itmt V, AeeMiaieU Furiltifni Cement Aliinufudnrert (1900), [1902] 2 
K. li. 600, 070, f57 7, C, A.; Acrny) v. Haeraelman, [1906] 2 K. B. 604, 0. A, ; mhJ 
860 i>. 40.2, imt. 

{h) See note (A), p. 307, ante; Durham Broe, v. Ruiterteon, [1898] J Q. B. 
70.5, 771, 0. A. 

(f) Durham Bros. v. Rohertam, anpra, atp. 773. 

OO Comfort V. Reita, HSOl] 1 Q. B. 737, C. A., where several creditors of a 
debtor aesigued their debts to a tniateo for collection; Wiesener v. Ruchow 
(IS97). 70 L. T. 4-18. C, A.; FUzrtw v. Cave, [lOO.'i] 2 K. B. 304, C. A. 

(e! Rurb’naon v. Hall ^i884), 12 ( 4 . K D. 347. 

{/) TVinfred v. Detagoa Bay and Eaat Afrita Rail. Co. (1889), 23 Q. B. D. 
2Uu 242. 

S Httphea V. jPwmji Hotm Hotel Co., [1902] 2 K. B. 190, 193, 0. A. 

Jhtd. at pp. 19«, 198. See, however, os to a power of attorney, Afercaatile 
y Ltmdm v. Evana, [1899] 2 Q. B. 613, 616, C. A. 

( 1 ) ff^hea V. Pamp ffouae Hotel Co., anpra; and compare Mereaniih Bank 0 / 
Loudon V. Evana, sigjra, per Vauouan Wiluakb, L.J., at p. 617; KniU v. 
iVowM (1884), 33 W. B. lOS.” 

(If) MerennUle Bank of London v. Evana, aupra, at p, 616, where the right of 
suing on the ooOhraot retoaiaed in the assignor. 

(?) /ones V. Humphreytt [1902] 1 K. B. 10, 1.1, 14. A diredion to pay a 
oefnitle sum out of monojr aue or to become dite han been said to be oti^.e 
charge Am liroa. e. Roiertaun, anpra; aJk p. 774): see further, ude lWh 
p. 368, utdf. * r r j 
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A mortgage in ordinary form which transtoa the proi)erty with 
a proviso for redemption and reconveyance is an absolute assign* 
meut within the statute (m). And where there is an assignment of 
a debt, absolute in form but in fact made by way of security, it wUl 
be within the statute, although an equitable right to reassignment 
on redemption will be implied (n). 

787. A voluntary assignment is within the statute (o). And 
even if it is such a voluntary assignment as is not enforceable in 
equity by the assignee against the assignor, the debtor whose debt 
has been assigned cannot set this up as a gruund.of defence to an 
action by the assignee (p). 

The object with which the assignment is made is immaterial (u). 
Thus, an assignment of debts, taken to enable the assignee to make 
the debtor a bankrupt and so disqualify him from being director of 
a company, is not by reason of its object invalid (r). 

788. No particular form of assipment is required (s). A 
direction (<) or order (a) by the creditor to the debtor to pay tho 
assignee is sufficient; or the indorsement to a particular person and 
handing over of a promissory note(/j). But an order to pay as 
expressed in a cheque is not within the statute (c). 

The assignment must be in writing under the hand of the 
assignor (d). The fact that the assignment is also under seal does 
not take it out of the operation of the statute (e). It is apprehended 
that signature by an agent is not sufficient (/). 


(to) Tancred v. J)vlagoa Buy and East Africa Rail. Co. (1889), 23 Q. B. D. 
239, disapproving Kational Provincial Bank v. Ilarle (1881), 6 Q. B. D. 626, 
and following Burlinson v. Hall (1884), 12 Q. B. D. 347; Durham Bros. v. 
Robertson, [1898] 1 Q. B. 765 ; Httghes v. Pump House Hotel Co., n9021 2 K. B. 
190, C. A.; and compare Mercantile Bank of London v. Evans, [1899] 2 Q. B. 
613, C. A. 

(») Durham Bros. v. Robertson, supra, at p. 772; and c< mpare Ihberson v. 
Neck (1886), 2 T. L. E. 427. 

(o) Harding V. Harding (1886), 17 Q. B, U 442; Lee's. Magrath{\%,B2), 10 
Ij. E. Ir. 45, 49. 

(») Walki/r V. Bradford Old Z?o«i (1884), 12 Q. B. D, 611. 
la) Wiesener v. Rackow (1897), 76 L. T. 448, C. A., wLere the assignment wae 
to a debt collecting agency, ffie object being to enable an action to be brought 
• ia England for the benefit of the assignor, a foreigner resident abroad. 

(r) Fiieroy v. Cave, [1906] 2 K. B. 364, C. A. , ., , ^ , 

(«) Except, of course, wheie a siiecial form is requured by statute ; see p. a.M, 

^ (<) Bardina v. Harding, supra. See alw^ note (g), p. 3'#7, pott. 

(ii) Brice V. Bannister "(1878), 3 Q. B. I). 569. b. A. 

[b] Lee V. Magrath, supra. . 

U Schroeders. Central Bank (1876), 24 W. II. 710 ; comparo v. 

horsier (1874), L. E. 19 Eq. 74 ; and see Bills of Exchange Act, 1882 (4,> A: 4h 
Viet. 0. 61), B, 53 (1); aud note (s), p. 378, post. 

(d) JudiMtoie Act, 1873 (86 A 87 Viet c. 66), a. 25 (6); and see note (h), 

(^SM^Marehant r. Morton Down dk Co., [1901] 2 K. B. 329, 832; Torkington 

T. IfotfM. ri9t»2] 2 K. B. 427. _ . . 

mSe ir.7a^ V. 6 Ex. D. 165 (a ease on s. 23 of the 

A^ 1869 (32 & 33 Vkst c. 71)). But see R» Brims & Co., Air port* WihM, 
[11^12 It B. 209, where* deed aasigniag ^ book debts of a firm* w^uted W 
one Murtner, who also forged his partner’s ngnature to it, wm held to be a go<^ 
equ&e assignment, even if invalid as a d^, inasmuch as the makmg of such 
an sAst yitweiy t was within the peTtoer*5 
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789. An assignment ol a debt or chose in action innat be stamped 
as a conveyance (, 7 ). An unstamped document which is an assign* 
ment of a debt, though in form an order for pa 3 mient of money, 
may be put in evidence on payment of,the duty and penalty (h), 

Scb-Wect. 4.— Nottr/t required by ike Ad. 

790. In order that the assignee may obtain the benefit of the 
statute, express notice in writing of the assignment must be given 
to the debtor, trustee or other person from whom the assignor 
would have been entitled to receive or claim the debt or chose in 
action (i). The assignment only operates under the statute as from 
the date of such notice {k). Consequently, if the debt is released or 
(•xtinguished by payment or otherwise before notice is given, there 
is no transfer under the statute (f). 

It has been held that if the date of the assignment is wrongly 
slated the notice is ineffectual (m). 

The statute prescribes no limit of time within which the notice 
must be given (a), and a notice given after the death of the 
assignor ( 0 ), or after the death of the assignee (p), is effectual. 

'I'ho statute does not prescribe that the notice must be given by 
any particular person ( 7 ). And a notice by the person in whom the 
oiiuitablo right is for the time being vested is sullicient to make the 
statute operate in his favour, althougli no notice was given by the 
oj iginal or by any intermediate assignee (r). 

In the case of a company notice to the manager at the works, not 
communicated by him to the head office, may be suflicient (a). 

It is ai)preh 6 nded that w'here there have been two assignments 
of the same debt, of both of which notice has boon given to the 
debtor, if the assignee under the second assignment, without 
having notice of the first, gave notice to the debtor of his 
assignment before notice was given of the first assignment, he will 
have priority ( 0 - 

If a debtor has given a negotiable instrument, e.g., a cheque, in 
payment of the debt, a subsequent notice that the debt has Iwen 


(;/) See title IIevekcb ; and compare title Bills of Exchakoe etc., Vol. 11., 

p« I !• 

(/<) U»rk V . Robson (1^78), 3 ft. li. I). 686 ; and see p. 379, post. 

(t)jJudicature Act, 1873 (36 & 37 Viet. c. 66). s. 2o (6); and see note (y), 
p. 367, anie. An auBigumeut will be good in equity as between assignor and 
aseigueo without notice (Oorrinyr. v. frtve!/ India.Ruhln'r and Gutia.l'ercha 
11 (18S6), 36 Ch. Dtl28, C. A.); too further, p. ,'i79, past. 

(A) jfeo utile (A), p- 3(57, ante. 


foror 
17 


to y. AUtynUhphH'l), 10 L. R. Ir. 313, 319, .326, C. A., where the trans- 
u*r anpoiutod the debtor her oxot uftir. (^oinpaio Ilardinq y. Jlardimj 118861. 
ft. l\. D. 412, 445 ; Re llrislow, [UHHi] 2 I. £ 215. ^ ' 

Cf#__r. r - ■ . 


(tti) Stanley v. Ilnylish I'ihres Iidustrm, Ltd. (1899), 68 L. J. (q. b.) 839. But 
it is not BO in the case of an equitable assignment (WhitHnystall v. Kiny (1882), 
46 L. T. 520). 

(rt) See Butmmn v. llunt^ 11904] 2 K B. 530, 638, C. A. 

Jo) Old Rank, Lid. (1884), 12 ft. B. D. 611 ; Dihh f. 

ITo/W, [1893] 2 Ch. 429, 

(;>) iliiUman v. Hunt, supra. 

(j) See ibid, at p. 638. 

notice Was given by the executor of a sub-assignee. 

(si Brafidrs (U tfltofu) Sonstft L\>. v. Ihiidop Rubber Co., Atef., [19061 A. CL 464. 
(<) See Merchant ▼. Morion Dosrn db Co., pSOl] 2 KB. 829. 
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assigned may be disregarded by the debtor even if the creditor still 
holds the cheque (u). 

Spb-Skot. 6.—JSycrf o/ Am'gnmmi. 

791. An assignment* operating under the statute transfers ttie 
legal right to the chose in action to the assignee as from the date of 
the notice, with power to give a good discharge for tlie same («). 
The chose in action no longer belongs to the assignor, and lie 
cannot sue for it (6). Consequently, in the case of an action on a 
debt assigned by instrument executed within the City of London, 
the assignment is part of the cause of action, and if the claim does 
not exceed £50 (c) the mayor’s court has jurisdiction (d). 

There is no machinery provided by the statute for the reverter of 
the legal right to the assignor; the only method is by retransfer, 
followed by notice in writing to the debtor as in the case of the 
first transfer (e). 

An assignment oj^erating under the statute passes all legal and 
other remedies for the chose in action (/). The primary result is 
that the assignee can bring an action in his own name where pre¬ 
viously he could only have sued in the imino of tlie assignor {[/). 
But the assignee can only sue in his own name in cases in which 
before the statute he could have sued in the name of the assignor (h). 
He can also present a petition in bankruptcy, but if he is only a 
trustee the beneficial owner, if sm juris, must join in the petition («')• 
He cun also present a petition for winding up a coni[)any ’J'lie 
assignee of a judgment debt may enforce payment by garnishee 
proceedings (k), by writ of Ji. fa. or elegil (0, or by judgment 
summons, provided he complies w’itb the fonnalitios prescribed by 
the rules (/«). He cannot, however, issue a bankruptcy notice (w). 

792. An assignment under the statute is, howcwor, subject to all 
equities wliich would have been entitled to ;»riorily over the 
assignee if the statute had not been passed (o), such as, for example, 
equities arising by reason of the doctrine of constructive notice \p). 


(it) Bence v. Shearman, [1898j 2 Oh. 582, 0. A. 

(a) See note (A), p. 367, cw<«; Torh'nf/loti v. Matjfit, [1902] 2 K. B. 427, 432; 
Durham Bros. v. Itoberteon, [1898] 1 Q. B. 766, 773. 

(b) Read V. Breton (1888), 22 Q. B. D. 128, 132, 0. A. ^ 

(cj klayor's Court of Loudon Procedure Act, 1857 •. -U it 21 Viet. c. clvii.), s. 12. 
(a) iZeatf V. Brown, etivra. 

(«) Durhatn Bros. v. Boherlaun, supra, at p. 773. 

(/) See note (h), p. 367, ante. • # 

(//) Marchant V. AturUm Down Co., [1901] 2 K. 15. 829, 832 ; and huo King v. 
Vicioritt lueurancr Co., [1896] A. 0. 250, V. 0.; Mauchrslrr Itnuirij <*i>. v. 
Coombs, [1901] 2 Ch. 608, 619 ; Read v. Brown, supra, at pi>. 131, 1.32. 

(A) Marchant v. Morion Down ife Co., eujtra; Torkiwjtou, v. Mnytr, supra, at 
p. 435. 

(*) Be Adams, Ee parte Culhy (1878), 9 Ch. D. 307, 0. A.; Be llasUags, 
Ex parte Dearie (1884), 14 Q. B. I). 184, C. A. ; and aee Be Macono, [1904] 2 K. B. 
700, G A. 

{/) See Re Montgomerp Mttcre Ship CoUieton Doors Syndicate (1903), 72 L, J. 
(CH.) 624 (a case of equitable aatigiitnent). 

(A) Goodman v. Jldinton (1886), 18 Q. B. B. 832. 
iQ Ibid, at p. 335. 

(m) East End BeneJU Budding Society v, Stad: (1S91), 60 L* J. (q. B.) .'5.»9. 
fw) Re Keeling, Ex parte Blanchett (1886), 17 Ci. 15. IJ. 303, C. A. 

(«) See note (A), p. 367, ante. A» to tbm equities, see foztiier p. 386, pod. 
(jp) See Bateman v. Mwtt, [1(K>4] 2 K. B, 5w, 538, 0. A. 
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Bo, although the assignment may only transfer the benefit and not 
the burden of a contract, the assignee will take subject to any claim 
under the contract, which would have been good against ^ bis 
assignor ( 9 ). The debtor, however, cannot impeach the assign* 
meht on the ground of its being voluntary (r). The equities must 
be existing, or arising out of circumstances existing, before notice is 
given of the assignment (s). 

SUB-SsOT. 6 ,—Provisiont for the Protection of the DeHor or Fundhoider. 

793 . Where the debtor or person liable in respect of the debt or 
chose in action has'notice that the assignment is disputed by the 
assignor or anyone claiming through him or of any other opposing 
or conflicting claims to the debt or chose in action, he may inter¬ 
plead (0- Interpleader will not be allowed where there has not 
been sufficient notice of an absolute written assignment (a)- If aQ 
action has been commenced against the debtor, the judge making 
an order in separate proceedings under this sub-section of the 
statute cannot stay the proceedings in the action (m;). The OTbtor 
interpleading will ordinarily be entitled to deduct his costs (a). 

794. When the debtor or person liable has notice that the 
assignment is disputed by the assignor, or of other opposing or 
conflicting claims, he may pay the debt or chose in action into 
court under the Trustee Act, 1893 {h). This provision only 
applies where there has been an absolute assignment in writing in 
accordance with the previous part of the sub-section (c). 

Sect. 3 .—Equitable Assignments. 

Sub-Sect. 1 .—-llViaf amounts to an Efjuitahh Assignment, 

795. From the earliest times courts of equity have always 
permitted and given eflect to assignments of all kinds of choses in 
action when made for valuable consideration and not contrary to 
public policy (d). 

( 5 ) Torkington v. Magea, [1002] 2 K. B. 427, 432. 

(r) Wallar v. Bradford Old Bank (ISS4), 12 Q. B. D. .',11 ; ftrive ▼, Bunvisier 
(1878), 3 Q. B. I>. 569, 578, C. A. 

(«) See further, p. 386, post. 

(t) Pobinsim v. Jmldns (1890), 2t Q. B. D. 275, frr Krv, L..T.. at p. 279 ; 

see note (/t), p. 367, ante.. For a case of interpleader, mh) /tuck v. Itolmii (1878), 
3 Q. B. D. 686 . As to iitrorpleader, see title Inj eiu’I.kader. 

(«) Be New Hamburg and Rrazilian Rail. Co., [187.i] \V. N. 239. 

(«ij) Reading v. London School Board (1886), 16 Q. B! D. 686 . 

(o) lie Bristow, [19061 2 I. R. 215,219; and see, further, title Inteupleauer. 

(i) See note {h), p. 367, ante. S. 42 of the Trustee Act, 1893 (56 & 57 Vtct. 
c. 42), replaces the Trustee Relief Acts, 1847 (10 & 11 Viet. 0 . 96), and. 1849 (12 
4k 13 Viet. 0 . 74). Aa to p^nont into court under tire Trustee Act, 1893 
(66 * 57 Viet. 0, 42). see title Trusts and Trustees. 

(rl He Button (1879), 12 Ch. D. 175. 

(it) ft ornwfnip V. Tanfidd (Lady) (1629), 1 Rep. Ch. 16: Ooring v. Biekardufs 
' ^ ® 4* 85 Amn. (1676), JfiVeein. (cjff.) 145 ; H'yn v. S(jtti6(1717), 

1 P. Wm«. 378; Sow v. Dawam (1740), 1 Ves. Sen. 331, I White * Tud. L. C. 
93; tVright v. WrigAi (1750), 1 Vob. Sen. 409; W/difdd v. Fausset (1750), 
1 Vee, Sen. 387 ; Bum v. Oasrvalho (1839), 4 My. 4k Cr. 690; Prosser v. Kdmoimt 
(1835), 1 y. & C. (%xA '481; HoRvwau v. Headington (1837), 8 Sim. 324: Be 
CJb»**(1887), 86 C^. D, 8*8,0. A.; Qave, [1905] 2 K, B. 364; 372, 

C. A. 
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Assict^mxNf' cvir (!JHasKS in AcmoN. 

196. The mode or form of assignment is immaterial provided *• 

the intention of the parties is clear (e). The assignment may be £<lidtabto 
verbal (/), unless in the particular case writing is required by Aertitt* 
law (g\ and no particular form of words is necessary so long as 
they clearly show an mtention that the assignee is to have the Mode sad 
benefit of the chose in action {h). It may be addressed either to the form of 
debtor or to the assignee (t). An agreement amounting to an 
equitable charge may even be made out from a course of dealing 
between the parties (.;)• 

An engagement or direction to pay a sum of money out of a 
specified debt or fund constitutes an equitable ty^signinenti though 
not of the whole debt or fund (k). But it is necessary to specify the 
debt or fund (/). So also a mere charge on a debt or fund operates 
as a partial equitable assignment (;/{)• 

It is immaterial that the amount of the debt assigned is not 
ascertained at the date of the assignment (n). 

797. In the case of future choses in action an assignment for Future debts, 
value in terms present and immediate is sufiicient, and will bind 
the subject-matter when it comes into exisletico, if it is of such a 
nature and so described as to be capable of l>eiug ascertained (u). 

Such an assignment will he good against the trustee in bankruptcy of 
the assignor with regard to debts due at the dale of the assignment. 


(e) Tailbi/ V. Official Jieceii'fr (ISHS), 13 App. Cas. 323, fi-13; aiul boo Morgan 
V. Lariviirt (187a), 1j. R. 7 JI. 1j. 423. 

(/) Riccard y. Prichard (1833), 1 K. & J. 277; Brown, tihipUg J' Vo. V. 
Rough (1883), 29 Oh. D. 848, 834, 0, A. ; Lee v. Atagrath (1882), 10 ].. II, Ir. 
43,49; Tib^tty, (;eorye(183fi),6Nev.&]! i1.(k. m,)804; (iurnrlt \. (iurduii‘r{lHG'J), 
4 Giff. 628; fleath y. Hall (1814), 4 Tauiil. 320 ; and coiiiparo l.oudoa and I’ork-- 
ihire jSaak y. W'7»i<e (1895), 11 T. L. B. 370. 

(o) A’.ff., vhen an interest in land, such an future runtn, is oHsi^^iod (Re 
Blitting, Ex parte Hail (1878), 10 Ch- I). 015) 



India-Rubber and Gutta-Percha li'arks (1.SH6), 31 Ch. I). 128, 134, 0. A. 
Ihirhatn Brot. v. Roberiaon, [1898] 1 G. B. 765, 769, C. A.; Re Oriffin, [1899] 1 
Ch. 408, 412 ; TaUby y. Official Rnxiver, aupra. 

(«) Brandt'e (IViUiam) Sons (fc Co. y. liunlop Jtnhber Co„ eujtra, per Lord 
M.tCNAQHTEN, at p, 462. 

(y) Brown, Shijdeg d; Co. v. Rough, supra, at pp. 854, 866. 

ik) Durham Bros. y. Robertson, supra, per CUJTTY, L.J., at p. 769; Veutes v. 
Grovet (1791), 1 Ves, 280; R» Row, Exjftrte Bouth (ISVl). 3 Swan, ,392. 

(A Ptreival y. Dunn (1885), 29 Ch, D. 128; Aomte v. Orioti (1860), 1 
Drew. A Sna. 125 ; Burn y. Carvaiho (18.39), 4 My. & Or. 690; Rodick v. GandeU 
(1852), 1 De O. M. & O. 76!3; Brice v. Bannister (1878), 3 Q. B. D. 569, 0. A,, jtcr 
boTTOM, L.J., at p. 677 ; Feotet y. Grovee, eujnra; Watson y. Wellinglm {Duke) 
(1830), 1 Bu»e. A M. 602 ; Diploek y. HammoM (1864), 6 De O. M. & 0. 320. 

Im) Ibid. As to charge, see p. 370, anie; and title Mokioaoe. 

(a) Crowfoot v. Qwmty (1882}, ® Bing. 372, 376. 

(o) Tttiliv T. Official Iteeeiver, supra, at pp. 333, 643, wheie an assignment of 
all xatuie 'book debts wae held not too vague ; Brown v. Tanner (1888), 3 
Ch. App. 697 (future freight); lU Irvine, Sx parte Brett (1877), 7 Ch. D. 419 
(fntnxe dividends m bankruptcy); PryMHng and Numerical Rcaf^ffring Co. v. 
&imMon(1875). L. B. 10 %. 462 (futiirapaj^t rights^; Ro Puk Works (1890), 
4« CL D. 634. 0, A. (uncidfed ctmtdil ; oompate Holroyd v. MetrshaB (1802), 

Ilf Cas. 191 j Lematon v. Horton (184^), 1 HarS, 64»i Addison y, 6!oi» 
1 . 8 Cb. App. 73; Be Clarke (1887), 33 Oh. D. 84j||, A A.; Bobdum T* 
(1734). Tin. Abr, tit, «. 
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though payable after the date of the bankruptcy (p). If, hdWeVer, 
at the date of the aBsifenment the chose in action does not exist as 
a debt, and the aKsignor becomes bankrupt before it becomes due, 
the assignment is inoperative against the truster in bankruptcy (q). 

,An expectancy or npen mccessionia i» not a title to properly by 
English law (r), and an assignment of an expectancy is therefore 
only a contract («). But if the assignment is for value, it will be 
given effect to as a contract binding on the conscience of the 
assignor, and so binding the subject-matter of the contract when it 
comes ijito existence, if it is of such a nature and so described as to 
be capalile of being identified (f). 

798. An ejpiilablo assignment does not become binding as botwoon 
tlio assignor and assignee unless and until it is coiumunicaW to the 
assignee (a), and it may be revoked at any time before such 
communication (o). But where an equitable assignment is effected 
by means of a lettifi*, and notice of this assignment is at the samo 
time sent by letter lo the assignee, the assignment is conijdeLe from 
Ibo date of the posting of the letters (/>). 

799. An equitable assignment will be enforced, even though 
voluntary, provided that the donor has done evervlhing required 
to be done by liim in order to transftjr the debt or fund (c). 

800. ' riic following transactions arc good equitable assigumonts:— 

An order given by an assignor to an assignee upon a third juirson 

to ]>ay the assignee out of funds in his hands (d), or which will 
come to his hands (c); 


{ji) lie Davis <6 (7o., Ex parte Rawlinija (1888), 22 Q. B. D. 193. 

(f/) lie Whitting, Ex parte Hall (1878), 10 Oh. I). (515 (fiituro rents); lie Janet, 
Ex parte Niehaia (18S3), 22 Oh. 1>. 782, 0. A. (rooeiptfl from a business); WHmA 
V. Alton, [1897] 1 Q. B. 17, (\ A. (receipts fttnn a business). 

(r) He Parsons, Stochlrg v. Parsons (1890), 45 Oh. D. 51, 56. 

[a) Miek V. Eettlrwrtl (1813), 1 Ph. 342. 

(() Tailhg v. itjjidal //frcf'cer (1888), 13 App. Cas. 623, 543; compare Flower 
V. Jlnller (1880), 15 Oh. IX 665; Jte Coleman, Henry r. Strong (1888), .39 t’b. 1). 
443, 0. A. 

(m) f/arland v. liinka (1850), 15 Q. B. 713; Siggera v. Kraua (1855), 5 E. A B. 
3(57; Kiru'nn v. Daniell (1847), 5 Hare, 493,500; Smith v. pealing (ISIS), 6 


0. B. 136, 168 ; Fitzgerald v. Stewart (1831), 2 Hues. & M. 457; Wigan v, EwjUth 



2 Sly. & K. 492 ; Sigger\yr. Erant, tujn-a, per Irf>rd Campbell, C.J., at p. 376. 
See also Scott v. Porrher (1817), 3 Mer. 652, 664; Morrell v. iVooten (18521, 16 
Beav. m ; /Us RuaaeU (1893), .37 Sol. Jo. 212. 

(6) Alexander v. Steinharat, IPalicr efc Co., [1903] 2 K, B. 208. 

(c) Harding v. Hat'diug (188(5', 17 Q. B. IX 442; lie Grikn, [1899] 1 Ch. 408. 
tSee also JU King (1879), 14 Oh. D. 179; He PatrieJe, [1891] 1 (?h. 82, C. A.; 
Nawnty v. Morgan (1887), 87 Oh. D. 346. C. A.; Paul v. Paul (1882), 20 Ch. 1>. 
742, C. A. Sw further, p. 371, mU; and title FRAunruBST Ajm Voidablb 
C irKVEYANCSS; and as to donatio mortia caaaa, title (Jirra. 

(rf) Jit Jiow, Ex parte Sentth [lS18), 3 Swan. 392; Diplorkv, Hammond (1854), 
ABeQ. & O. 820; Jonte v. Farrell (1857), 1 De Q. & J. 208 ; Iturn ▼. 
(’art«/Ao (1839), 4 My. A Cr. 690; McGowan v. Smith (1856), 26 L. J.fCH.) 8; 
Fieher r. t-alv<ert (1879), 27 W. R. SOI ; Durham Bros, v. Roheriton, [1898] 1 Q. B. 
765. 769; lie ShewartI, [1898] 8 Ch. 502. As to a direction totnvwhen no tuod 
is indioated, see note (a), p. 8<8, post. 

W ▼. Morrit (I83l)„ 4 Sim. 607 ; Briee ▼. Banttiattr (1878), 3 Q. B. B, 

M9,0. A. I'wfsi V, Oromie (1791), 1 Yw. 
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A direction by a person who has, or will have, funds in the hands 
of another to that other to pay thereout a mm to a third person, 
provided the direction is communicated to the third person (/); 

A letter a creditor to a debtor requesting the latter to sign 
an undertaking (whicl^ is attached to the letter) to pay the debt 
to a third party, the documents being transmitted by the third 
party to the debtor {^); 

An agreement between an assignor and an assignee that the debt 
shall be paid out of a specific fund coming to the debtor (h ); 

A direction to a person holding funds of the assignor to pay 
them over to a third party (t); 

A request to a person having funds of the a'hsignor to pay the 
assignee ,aud charge to the assignor’s account (./} ’» 

A declaration by the legal owner of a chose in action that he holds 
it in trust for another {Ic). 

A declaration in writing by the assignor that he holds at the 
disposal of the assignee a sum due to him from a third party (f); 

An undertaking to pay over to another moneys to be received 
from a particular source {jh) ; 

A letter by the assignor to his solicitors directing them to take pro¬ 
ceedings to recover a debt and to hold the proceeds at the disposal 
of the assignee, a copy of the letter being sent to the assignee (n); 

The passing of the namo of the assignee as that of the transferee 
of stock purchased on the Stock Exchange by the assignor, even if 
the assignor dies before the transfers are completed (o); 

The indorsing in blank and handing over a debenture issued by 
a company (p), or a banker’s deposit receipt (q); 

(/) Mftrrell v. Wootten (1B52), IG Beav. 197 ; Lamhe v. OrUm (IKGO), 1 Drew. 
&■ Sm. 125; Alexander v. Steinnardt, Walker & Co., [1903] 2 K. 13. 20S, where it 
WHS hold that the asaigement took oJdoot upon tlio posting of the leitoi' eunUiining 
tho direction. See also Fitzgerald r. Stewart (1831), 2 lluss. & M. 457; Mnlrohn 
V. Si-iitt (1843), 3 Hare, 39; lluichinton v. Jht/worth (183S\ 9 Ad. & lil. 375. 

[(/) lirandt'e {WilHam) Sons cfc Co. v. Dunloj> Itiwber ' e., [19051 A. D. 454. 
Qiia-re whether this is not also an assignment under the v udicuturo Act {Hod,, 
ptr Lord MacNAGHTEN, at p. 461). 

(h) llodirkv, (Jaudell(lfio‘2), 1 De G.M.& G. 763, 777; lla-rardv, Prirhard(XHoli), 
1 K. & J. 277; and see London and Yorkahire Hank v. fV/u(c (1895), 11 T. I,. K. 570. 

(A Harding v. Harding (1886), 17 Q. B. 1). 442. 

(J) ll'ehh V. Smith <1886), 30 Ch. D. 192, 0. A, ’ 

(i-fA/t'/roy V. Lord (1862), 4 DeG. F. & J. 2<J4, C. A.; lie Turcan (1888), 40 
Ch. D. 6, C. A.., per CorroN, L.J., at p. 10. But an attempUjd assigiiinont by 
transfer, which fails as a transfer, cannot bo treat od as a doclarutiou of trust 
(AntrobM ▼. Smith (1805), 12 Yes. 39 Siar'e v. /.aw (1846), 15 Situ. 9.5 ; and 
compare Jte Richardion (1885), 30 Ch. D. .396, C. A.). 

(/) Oorringer, Irwell India-Rubber and Outta-Percha Warke (1886), 34 Ch. D. 
128. 0. A. 

(m) Be Irving, Ex parte Brett (1877), 7 Ch. D. 419 (dividends receivable in a 
particular bankjuptc}A; ffW and Wright v. Netoing (1900), 82 L. T. 2tM) (uuder- 
takivg to indorse ana hand over cheques from a particular source^, but not a 
conditional promise to pay a debt wneu certain funds are ruccived {Field v. 
idegaw (1869), L. B. 4 C. P. 660). 

(w) Palmer v. Ctdverwell, Brooke A Co. (1901), 85 L. T. 758, where such 
an assirament waaheld good as against a trustee under a subHequuu,t assignment 
for cremtors. 

( 0 ) See Re Smith (1901), 84 L. T. 836. 

(») Re Pryee, Ex paacte Renehurg 4 Ch. D. 685: He .Tenkinam, Exjiurte 

Emingham and Nottinghamehire Bank (1885), 15 (i. 1>. J/. 441. 

(o) Re QHffin, [1899] I Ch- 408; SOU i/owe T. Vlater Rank (1877), L li U 

C.T«. 619. 
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801. On the other band, the following transactions do not 
operate as equihvble Assignments:— 

A mere order by a creditor to bis debtor to pay a sum of money 
to a third party, where no fund is specified out of which payment is 
to be made (r); . , 

A. bill of exchange drawn on a debtor, though for the exact 
amount of the debt (s); 

A request by a person who has funds in the hands of another to 
that other to pay a sum to a third party, when the request is not 
communicated to the latter (0 ; 

A direction to pay to the account of the creditor at a bank (a) ; 

An authority by a creditor to the solicitors of his debtor to 
receive the debt and pay it to a third party (6); . 

A mere intimation to the fundholder that a third party has a 
claim on the fund (c). 

A garnishee order (d). 

A reference on a bill of exchange to proceeds of certain cargoes 
against which the bills are to be charged is not an equitable 
asKignment of those proceeds («); nor is a representation by the 
drawer that bills of exchange will be paid, as the drawer has 
remitted funds to the drawee, an assignment of those funds (/). 
So a promise to pay a debt when certain funds are received does 
charge those funds (g). An assignment of the benefit of a contract 
to lend o sum of money does not give the assignee any right 
against the intended lender, though it would bind the loan in the 
hands of the assignor, and if the money were remitted by a bank 
hill or in some other like manner, the assignee could intervene hy 
injunction or receiver and obtain payment to himself (h). A letter 


(r) IWciml v. Dumi (1885), ‘29 Ch, I). 1*28, whom the ordor was handed to 
the third i»rty ; and similarly in the caso of a cheque v. Forater 

(187*1), L. 11. 19 Eq. 74; Schroeder v. Central Bunk of Ltmdun (1878), 24 W. It. 
710) *, compare lie Jicaunumt, [1902] 1 Ch. 889, 895. 

(») llillH of Exchange Act, 1882 (45 & 46 Viet. c. 61), e. 53 (1); Shand v. 
Du /luimm (1874), L. R. 18 Kq. ‘2S3 ; see Brown, Shipley <f* Co. v. Kough (1885), 
29 Ch. 1>. 848, 875, 0. A. Hut the bill itself may bo assigned (lie Barrington 
(1804), 2 Soh. A Let. 112); and there may bo a collateral agreement amounting 
to an assignment of Uie funds in the drawee’s hands (Citizme’ Bank of Louisiana 
T. Bank of New Orleatta (1873), L. B. 6 IL L. 352, 360, 366 ; Thomson v. Simpson 
(1870), 5 Oh. App. 659). 

(f) Morrell v. WooUen (1852), 16 Beav. 197 ; see Scott v. PorrJier (1817), 3 
Mer. 652 ; Iim v. liogds (1869^ L. R. 8 Eq. 290; and p. 376, ante. 

(а) Bell ▼. London and North Western Rail. Co. (1852), 1.5 Iteav. 548, where 
such a direotion was helAnot to be a good assignment to the bank. 

(б) Jtodick V. Oandell (1852), 1 De O. Af. & G. 763 ; and oompare Re RumU 
(1893), 87 €k>l. Jo. 212. 

(c) ir<U*o*» V. Wdlington (Duke) (1830), 1 Russ. & M. 602, 

(d) Re Camldned Waking and Advertising Jfachine Co. (1889), 43 Ch. D. 99. 
104, 105, 0. A. 

(e) Robey dt GoPeremrattoe Irmworks ▼. Ollier (1872), 7 Oh. App. 69*; 
Phelps, StiJees db Go. V, Gomber (1885), 29 Ch. D. 813, C. A.; Rrouni, Shipley dk 
Co. T. Koughf suprgi, where the.effect ot letters of adrioe accompanying bills of 
ezohange was also discussed ; seealso Frith v. Forbes (1862), 4 De O. F. & J. 409. 

ThemspH T. Simpson, *«g»ra ; Cilisens* Bttnk of Louisiana ▼. Bank of New 
Ormms, eupra. 


(f) Fi^d V. Megaw (1868), L. R. 4 C. P, 660. See Malcolm v. SeoH (1843), 3 
Han, 39; Mercer ▼. Vans cSaltna(l897), [1900) 1 Q. B. 130, n. (a promtM to pay 
halt a oommisaiun when earned). 

•(k) Weiiern Wagon aeM Prepertg Co. v. ITesf, [1892] 1 Ch. 271, 276; iwifw 
y,/;6fif(l894).64i:^^. {^|k)$86,0,A. ^ 
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Pabt n.—AsRmNiivitT or Ososis in Acn^it. ... 

from bankers stating thafcthej have opened a credit for a otftain 
sum is not an equitable assignment of that sum (i). 

802. An equitable assignment in writing should be stamped as 
a conveyance or mortgage, as the case may be, even if it is in form 
an order for the payment of money {k). 

* * . 

Sub-Sect. 2.— NUiee of the Aeeignmmt. 

803. In order to perfect an equitable assignment, whether 
voluntary or for value, as between the assignor and assignee, no 
notice to the debtor or fundholder is necessary (/); for notice 
does not render the title perfect (m), and formerly was not even a 
step in the title (n). Moreover, notice is not necessary as against 
third persons who stand in the same position as the assignor, such 
as persons claiming under a subsequent assignment as volun¬ 
teers (o), or a creditor who has obtained a charging order {p), or an 
order appointing a receiver (q), or a garnishee order (r), even 
though in the last case the judgment creditor give notice to the 
trustee before the assignee («), or the trustee in bankruptcy of the 
debtor (t). 

804. But in order to make the assignee’s title effective against 
the debtor or fundholder and third parties notice of the assign¬ 
ment must be given to the debtor or fundholder (a), though no 


(i) Morgan v Lariviere (1875), I,. R. 7 II. L. 42.’J, 

(4) Diplnck V. Hammond (1854), 5 Be O. M. & G. 320 ; Uurh v. liuhmn (1878), 
3 Q. B. 1). 086; soe lie Adams, Ex parte SAel/ortl (1873), L. 11.17 liq. 109 j Fisher 
V. Caiunt (1879), 27 W. R. 801 ; Adamsv. Morgan (1883), 14 L. K. ir, 140, 0. A. 
In McOowan v. ,SmiM (1850), 20 L. J. (CH.) 8 , it was said that an onier for |)ay« 
ment of money which operate as an eqaitablo aHsignment would ho recoivod in 
evidence whether it was siampod as an order or as an assignment. Heu also 
title Binu of Exchange etc., Vol, II., p. 571, 

(/) Hum V. Carx'olho (1839), 4 My. & Or. 702; Rmiick v. (Jandell (1852), 1 
Be O. M. & G. 780; Oorringe v. Irioelt (1880), 84 Ch. D. 128, 0. A.; Ikmafdson 
V. Donaldson (1854), Kay, 711; Withingim v. Tate (1809), 4 Ch. App. 288 ; 
London and Yorkshire hank v. White (1895), 11T. L. R, 5T0 ; Brandi's {William) 
Sons A Vo, V. Dunlop Rubber Co., [1905] A. G. 454, citing ./ith apiiroval Re Roto, 
Ex parte South (1818), 3 Swan. 392; Jones v. Farrell (1857), 1 Be G. P. & J. 208 ; 
Diplork V. Hammond, suf>ra. Commtinication to the assignee is necessary to 
bind the assignor (see p. 370, ante). 

*m) Ward r. Buncombe, [1893] A. 0. 369, 392. 

’ I Foster v. Cockerell (1838), 3 Cl. & Pin. 456, H. L. 

. Justice v. Wynne (1866), 12 I. Ch. B. 280. 

(p) Beavau v. Oxford {Earl) (1855), 6 Be G. M. & G. 492 ; Eyre v. M'Doioell 
(l^i), 9II. L. Caa. 619 ; Kinderley v. Jervis (1850), 22 Beav. 1 . 

(f) Arden v. Arden (1885), 29 Ch. B. 703 ; Re Bristow, [1900] 2 I. R. 215. 
A receivership order, however, may prevent a su’isemient moitgagee from 
obtaining priority stop order (Re Anglesey {Marquis), tl903] 2 Cb. 727), 

{r) Pickering v. Ilfraamibe Bail. Co. (1888), L. R. 3 C. P. 235; Bobitison ?, 
Besbitt (1868), I 4 . R. 3 0. P. 264; Re (Jenerul Horticultural Co., Ex parte Whtte. 
house (1886), 32 Ob. D. 512; Badd^ V. Consolidated Bank (1888), 38 Ch. B. 238, 
0. A.; Davis v. Freethy (1890), 24 4 B. D. 619, C. A 

(j) Arden v. Arden, supra, 

M Be Wallis, Sx parte Jenks, [1902] 1 K. B. 719. 

(o) Byall V. Boudes (1749), 1 Vea. Sen. 848, 1 White & Tud. L. C., 7tb ed., 
96: Dearie v. HaU (1823), 3 Ruse. 1 , 23; Meux v. liell (1841), 1 Hare. 73 . 
This has been said to be tantamount to taking possession ; compare also Webb 
V. Smiih (1885], 80 Oh. D. 192, 199, C. A,; Kelly v Selwyn, [190^2 Ch. 117, 
121 . Sttoh notice does not require r^stmtion as a bill of aalo {London and 
Tarhshire Bank v. (1895;, 11 T. L. B. 670; ITord v. Dumumle, [18931 
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nsneni or acquiescence on the part of the debtor or fundholder ia 
necessary (6). 

I, 

805. If no notice be given to the debtor or other fundholder the 
assignee will have to give credit to him for any payment made 
by him to the assignor while he is in ignorance of the assign¬ 
ment (<r). If before receiving notice o*i thfe assignment, of a debt 
the debtor has handed a cheque to Ihe creditor in payment, he 
may disn'gard any sulisequent notice of an assignment, even 
tliongli Avhen the notice is received the cheque is still outstanding 
in the hands of the creditor (d) ; and a release of the debt by the 
assignor before notice will bo good against the assignee (/?). 

806. So also, if 'no notice bo given, the assignee will be postponed 
to a subsequent assignment of which prior notice has been given (/), 
provido<l that the subsequent assignee does not know of the prior 
assignnjent at the time when he takes his security (g). If the 
subst!»iueut assignee does not know of the prior assignment when 
he takes his security, knowledge at the time when he gives his 
notice is immaterial (/^). Constructive notice to a second assignee 
of a iirior assignment is sufficient to prevent him from obtaining 
priority by giving prior notice (»), but not merely notice of the 
existence of a prior document which may, or may not, affect the 
pn>peily (k). 

The above principle api>lic.s where the second assignee has talcen 
his assignment from the legal personal representative of the person 
who assigned to the first assignee (/). 

Whore the second assignee has alone given notice, the first assignee 
will be postponed even if he has contracted not to give notice, or 
holds a securit}' (as, for example, a debenture of a company giving 
a general floating charge) which from its nature prevents notice 
from being effectively given {?«). 


(h) liunt V. (JarvuHio (ISoU), 4 My. & Cr. 690; Morrell v. Woottai (1852), 10 
Bciiv. 107 ; Jirll v. Lomlon and North Western IlaU. Co. (1852), 15 Bcav. M8; 
Jte Row, Kz parte South (1818), 8 Swan. 398; approved in Brandt's { H t7/»am) Son# 
Co. V. Dunlap Ruhher Co., [1005] A. 0., per Lord Macnauhten, at p. 461; eo, 
too, liirt expresa dinaont is iiutnaterial {M'Cotvan v. Smith (1856), 26 L. J. (OH.) 
8 ; Briee v. Bannister (1878), 3 Q. B, D. 569, 0. A. ; Tiimts v, George (1836), o 
Ad, & El. 107). As to the position of the debtor after notice, see p. 392, past. 

(■•) Norrish v. Marshall (1821), 5 Madd. 475 ; Stocks v. Dobson (1833), 4 
I'e O. M. A G. 11 ; Leslie v. Baillie (1843), 2 Y. & 0. Ch. Cas. 91, 97; 
Donaldson v. Donaldson (1854), Kny, 711 ; see Jte Sotdhampton (Lord) (1880), 16 
(.’h. D. 178,186. The a8ai|,*nor must aoccrtint to the nssipnee for the money so paid 
(FWtmue V. Barnett (1854), 3 My. A K. 86; Re ratrick, [1S91] 1 Ch. 82', 0. A.). 
(<f) Behee. v. Shearman, [1898] 2 Ch. 5S2, C. A. 

(e) Stocks V. Dobson, supra. 

(/) Dearie v. Hall (1823). .8 Rnw. 1 ; Tl'orrf v. Duncambe, [1893] A. C. 369. 
(j) H arfef rt'oj V. Hill (1854), Kay, 470; Re Ifamiltou's irindsor Ironworks, 
Kz parte Pitman and Edivards (1879), 12 Ch. D. 707, 711; Newman v. Newruan 
0885), 28 Ch. D. 674 ; Re Holmes (Al. D.) (1885). 29 Ch. I). 786, 0. A. 

(4) Mutual Life Assurance Boeiett/ v. Langley (1886), 32 Ch, D. 460. C. A. 

(0 English and Scottish Mereutiti'le Imrstment Trust v. Brtmion, [18921 2(1. B. 
I; .Vm rr v. Clarke (1878), 9 Ch. D. 137. 

{k) KttgHsh and Scottish Mereatdde Investment Trust ▼. Brunton. stipra. 

U) lie Freeh/ieJd (1879), 11 Ch. l>. 198 ; Monie/iore ▼. Outdalla, [1903] 2 Ch. 26. 
(w) En^ish anti Scottish Mercantile Investment Trust v. Brunton, supra, at p, 6; 
compare Etty v. Bri(f^(1843), 2 Y. A C. Oh. Cae. 486, where, there bei^ no 
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Where the notices of several inoambrances ai*e sinuiItaneoQS ^6 
incQxnbrances will rank in order of date (a), and in considering 
whether notices are simultaneous portions ‘of days will be taken 
into account (6). As between volunteers notice nas no eft'ect on 
priority (c). 

It is immaterial that there has been no negligence on the part of 
the first assignee (d). Consequently, where the interest charged is an 
expectant one under the will of a living person, and the second 
assignee happens to be the first to bear of administration having 
been taken out and to give notice to tbe administrator, he will have 
priority, though the first assignee gives notice as soon as ho finds 
out who is administrator (c). 

807. A trustee in bankruptcy may lose his priority over subse¬ 
quent assignees by failing to give notice of the bankruptcy (/), 
and may gain such priority hy giving notice (//). But he cannot 
obtain priority over prior assignees by giving prior notice; for he 
takes subject to all equities (/<)> 

808. It is not necessary that a formal notice should bo given, 
for any informal notice is sufficient, provided the fact of the assign¬ 
ment is definitely brought to the mind of the debtor or fundholder (i). 
The notice may, indeed, be received by the debtor otherwise than 
from either of the parties to the assignment, ns, for instance, hy read¬ 
ing of the fact in a newspaper (y). It is sufficient to show that the 
debtor has had knowledge of the assignment, regardless of the 
source or mode of his knowledge (k). But a statement made casually 
in the course of general conversation is not sufficient notice (/). 
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notice 
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T)eraon toA^bom notice of a chorgo on stock could bo givon, tho aocoiid inciim> 
itruucer obtained priority by a distringas. 

(«) Calither v. Forhea (1871), 7 Ch. App. 109; JohnaUme y. Co.n (ISHO), 16 
Ch. D. 671. 

(6) 1 bid, at p. 676. 

(c) Justice y. Wynns (1860), 12 I. Ch. R. 281). 

(a) Ward v. Dunamue, []1898] A. C. 360, 390; Re Dal! if, [1901) 2 Ch. 3S5, 
413. C. A. 

(e) He Dalian, supra f tee Re Lalx, Ex pnrte Cavendish, [1903] 1 K, 11. 161; 
Johnstone y. Cor, supra. 

(f) Stuart V. Cockerell (1869), L. R. 8 Eq. 607; lie Russell's I'vlicy Trusts 
(1872), L. R. 15 Eq. 26; Falmtr y. Locke (1881), 18 Ch. I). 381. C. A. 

(y) Mercer ▼. Fona CoUna (1897), [1900] 1 Q, B, 130, n.; He lieatl. Ex parte 
Official Jteceirer, [1899] 1 Q. B. 688; and see title BANKIiCvrcr A>I> 
IjfBOLVEKCY, Vol. II., pp. 160, 166, 189. 

(h) Be WaUie, Ex parte Jenka, [1902]»l K. B. 719. < 

(?) Lloyd y. Batikes (1868), 3 Ch. App. 488; Smith v. Smith (1833), 2 Cr. A M. 
231; Broumey, Savage (1669),4 Drew. 635, 610; Eewmany. Neumnu (1885), 28 
Ch. D. 674; Bee Be Eylee, Ex parte Stright (1632), 2 Dene. & Ch. 314; He 
Croggan, Ex parte Cathie (1834), 4 Deac. & Ch. 354. 337. The knowlerlge may 
he o^uired during an action to recover the amn oBedgued (J/ercer v. Taru Colind, 
supra, atp. I 3 I, n.). 

(j) Lloyd V. Jlankes, supra; Arden y. Arden (1886), 29 Ch. D. 702, 708. 

(4) Smith y. Smith, supra; Wordy, Duncombe, supra; see He Worcester, E» 
darte Agra Bank (1868), 3 Ch. App. 655, 659. 

(A Be Tichener (1866), 36 Bear. 817: Be Brown (1867), I/. B. 5 1^. 68; Lhcyd 
V. Banks, supra, at n. 490; Saffron Walden Second Benefit Building Society v. 
Bayner (1880), 14 Ck D. 406, C. A. ; Be Croggov, Ex f/arte Qvrins, supra 
((umveTsation with el^rk in office of company). But a verbal notice in the 
Mdi&ary oourse of bosineas is good {Be Worcester, Ex parte Agra Bank, sujra). 
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Tdcumbranees will not rank in order of accidental knowledge 
obtained by the trusloeB </n). 

The question in bankruptcy of what is sufficient notice to prevent 
a thing from being in the order and disposition of an apparent 
owner is not analogous to the question of what is sufficient notice 
of an equitable assignment (w). «• , 

The notice need not specify the amount of the charge (o). But 
when two charges are given by one deed, and the notice only men* 
tions one of tljem, the notice will not operate as constructive 
notice of the other charge so os to give the otlier priority over a 
subsequent incumbrancer (p). 

A mistake, however, as to the date of tlio assignment does not 
make the notice invalid (g). 

809. Notice after the death of the assignee is sniTicienl^, so long 
as the fund is still in the hands of the person to wliom notice is 
given (»•)• 

810. The notice to bo elTectual must be given to a person w'ho 
at the time of the notice is the legal holder and has control of tlie 
fund for the benefit of the assignor (s). Notice, therefore, to an 
executor who afterwards renounces is ineffectual (f); so also is notice 
to a per.son who only becomes the holder of the fund for the benefit 
of the assignor after the date of the notice (a). 

On the same principle, when there is an original settlement and a 
sub-settlement, and one of the beneficiaries under the sub-settlement 
charges liifl interest thereunder, his incumbrancers should give 
notice to the trustees of the sub-settlement, and notice to them will 
give priority over an assignment of which prior notice is given to 
the trustees of the original settlement (w). 

Where notice has been given to the debtor, no notice to any 
other person is necessary to complete the a.ssignee’s title (a). 

Where the sole legal bolder of a fund is also the equitable assignor, 
tlie knowledge w'hich he as as.«!ignor j>o.ssesses of the assignment 

m) Artfm V. Artffn (1885), 29 Ch. I). 702. 

(h) Sajf ron IValtleii Second Benefit Building Social/ v. Itagner (1880), 14 Ch. I>. 
406, 409, 0. A.; Mutual Life Aaaurance Society v. Langley (I88G), 32 Ch. JD. 400, 
470, C. A.; Lloyda' Bank v.Bearaon, [1901] 1 Ch. 866, 872. 

(o) Be Brigfit (1866), 21 Beav. 430, 434; aeo form of notice in Be Biuaeir$ 
Bulicy Truata (1872), L. R. 16 Eq. 26. 

(p) Re Bright, aupra; compare fFcKHf&Krn v. 6r>m<(1866), 22 Beav. 483. 

(q) IVkittiagatall v. King (1682), 40 L. T. 620. As to the different mle in the 
case of a legal assirament, eee p. 372, ante. 

(rl Be RuaaeKa Policy yiruata, ttipra, at p. 29. See the cases quoted note (o), 
p. 3^2, uatr. 

(a) ASdiaon v, Cox (1872), 8 Ch. App. 76, 79 j Be Ballaa, [1904] 2 Ch. 386. 
S98, 411, 0. A. 

(t) Be DaOaa, tupra. 

(«) Butler V. Biunkett (1860), 1 John. & H. 441; WebHer ▼. Webster (1862), 
81 Beav. 893; Sonurati v. Cox (1863), 83 Beav. 634; Vatti v. CbashseS), 17 
W. R. 20; Johnatane y. Com (1860), 16 Ch. D. 6^1; Boxburghe ▼. Qmb (1881), 17 
Ch. ]>. 320, C. A.; and compare Addiaon v. Ooee, supra. 

(w) SiAty, Dewdl (1846), 4 Hare, 446; ^ephma v. Qreen, [1895] 2 Ch. 148, 
C. A., overruling Re Booth (1863), 1 W. R. 444. Compare Bridge y Beadon 
(1867), L. B. 3 ]^. 684. 

(a) Liquidation Eatcdee JPmnhate Co, v. Willoughbif, [1898] A. C. 321, 336 j 
e.g., notice to the person from whom the fund assigned would come to 
debtw, to the penor^ jointly interested with Hie hasignor (ibid.). 
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w 

18 not equivalent to notice for the purpose of giving an eqaitable ^ 

incumbrancer priority (/>). % SqiUtaUe 

811. Where the fund is in the hands of several trustees notice 
should be given to each of them (e). The effect of giving such notice — * 
is that the assignee will have priority over a subsequent assignee wbsw 
taking his assignment after the death or retirement of all the 
trustees to whom the prior notice was given, even though the subse- fund, 
quent assignee has given notice to the new trustees and the latter 
have no notice of the first assignment (d). The new trustees, how¬ 
ever, will not be personally liable if, without actual notice of the 
first assignment, they pay over the assigned fund to the second 
assignee (<*). 

Whors the fund assigned is in the hands of several trustees notice 
to, or knowledge by, any one of ihoso trustees, even if be is not 
the acting trustee, is sufticieut to protect the assignment against 
a subsequent assignment with notice to all or any of the trustees (/) 
so long as the trustee affected with notice of tho prior assignment 
rinnains a trustee(//). The priority so acquired is retained even 
though the one trustee who has notice dies after the notice of the 
second assignment has been given without his co-trustees having 
been informed of tho first assignment (//). If, however, at the time 
when tho second assignment is made and notice thereof given the 
trustee who alone had notice of the first assignment has ceased to 
be trustee, the second assignee will get ]>rion'ty (»). AVhere the ono 
trustee who has notieo of tho assignment only has such notice by 
reason of his being the assignor, such notice will not be sufficient 
to give priority over n subsequent incumbrancer wlio gives notice 
to the other trustees(./). But if the one trustee acquires notice by 
reason of his being assignee such notice will he sufficient to give 
such priority (A*). Notice to one of several trustees will not operate 

(b) Ite Dallae, [1901] 2 Ch. 385, 401, 402, C. A.; Tln»iimni v. Hpr.ir» (I8l.>), 

13 Sim. 469; Martin v. fiedgwick (1846), 9 Bear. 33. ; boo J*uldic Wurla 
C<n»m%8»i<yner» v. Harhy (1857), 23 Boav. 508. 

(c) Ht Hail (1880), 7 L. K. Ir. 180. ItmaylwadviBablo, if it can bo ojtrangod, 
to have notice indorBod on tho ti’uat deed, if any: soo Phippa v. J^omjrove (1873), 

Ij. B. 16 Eq. 80, 90 ; and compare London Chartered Hank of Auairedia v. 

Lempriere (1873), L. R. 4 P. C. 672. . 

Id) lie Waedate, Jiritten v. Partridge, [1899] 1 Ch. 163; fioo ll'ard v. lluncornlm, 

[18931 A. C. 369, 394. 

(e) Jtallowa v. Lloi/d (1888), 39 Ch. D. 686. As to the duW of now trustoeii to 
make inquiries,see*Wd.atp. 691; Phipja v. Ao»;eyro»fi(1873), L. R. 16£<j.at p. 90. 

(/) Umith V. Smith (1833), 2 Cr. & M. 231; Meux^f. Hell (1841), 1 llaro, 73. 

(jr) See note (»), infra. 

(A) Ward v. Jhtneombe, eupra. 

(?) Timarm v. JRamabtiilom (1837), 2 Keen, 35, 50; He PhilUpa, [1903] 1 Ch. 

183; .Re Jlatt, avapra; Ward v. Duncomhe, eupra, at p. 382; see, however, ildd, 
atp.394. Compare He Waada/e,Freeman v. Ziatn^, [1899] 2 Ch. 355, 358. 

(j) Browne v. Savage (1859), 4 Iww. 635; Lhyd?$ Bank v. Pearaon, [1901] 1 
Ch. 865; Be Dtdlaa, mpra; and compare Ex parte Hmntaaetj (1842), 1 Con. & 

Ijaw. 559; Thompeon v. Speira, aupra, whore the assignor was member of the 
sodety issuing me policy aasignea; Be BkdeMog, Ex parte .Rouffo»(1857), 1 l>e 
O. & i. 163, 175, where the assignor was a secretary of the company sham in 
whidi were assigned. Notice to the husband of the assignor, ndmro he is one 
of the trustees, u suffioioDt (Willea v. CtreeaakUl (1861), 4 De 0. F. 14^. 

fh) Browne v. Savage, aupra; Willea r. GreenhUi (No, I) .(1880), 29 Beav. 

370, -See Newman v. Newman (1885), 2S Ch. 1>. 678, SUer v. Marlean 
5 W* d47 ; find he does not loss his priority 1^ lidUsy to inform thf 
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to make the other trustees personally liable for what they may do 
in ignorance of the notice (i). 

812. The fact that at the date of the assignment, or when the 
fund charged comes into existence, there is no person to whom 
elective notice can be given does not affect the priorities obtained 
by notices given after there is such a person (m). In the case of 
stock or shares standing in the books of the Bank of England or of 
any public company priority may be gained, in the absence of any 
person to whom notice can be given, by service of an affidavit and 
notice under H. S. C., Ord. 4G, rr. 2— 


Fundio 813. If the fund'is in court the notice must take the form of a 

oo**"^** stop order (o); and a notice to the trustees will not give.prionty 

over au assignee who subsequently obtains a stop order (/»). The 
slop order, however, must be ono which operates as notice to the 
jKjrsons who are entitled to the fund as trustees for the’assignor, 
not merely as notice to the trustees of a prior settlement ( 5 ). 
^Vhcre part of a fund is in court and part in the hands of trustees, 
the assignee, in order to have priority, must, as regards the funds in 
court, obtain a stop order, niid, as regards the funds in the liands 
of the trustees, give notice to them (/■)• Whore an assignee has 
obtained a stop order on a fund in court, and the sliare of the 
assignor is subsequently carried over to a separate account of him 
and his incumbrancers, a second assignee does not obtain priority 
by a stop order on the separate account («). 

A stop order on a fund paid into court by trustees will not, how¬ 
ever, give priority over an assignment of which notice was given to 
tlio trustees prior to the payment in (/); or over a prior assignment 
of which the assignee who obtains the stop order has notice at 
the date when he takes his security («), though notice of the prior 
assignment after that date but before obtaining the slop order is 
immaterial (/*)• 


•ubsequont atwigueo of kis own uesigument {Ilf l.nuer. Ex varte Garrard (1S77), 
fl Ch. P. 61, G. A.). 

(/) Ij<ru> V. UoHi'frie, [1891] 3 Ch. 82, C. A. 

(»») Johnstone v. Cox (1884), 16 Ch. D. 671. 

(n) Etty V. Bridges (1843), 2 Y. & C. Ch. Cas. 4S6, where priority was obtained 
by a distringas, for which proceeding the abore-mrntiomnl proceedings tire now 
substituted; see title Practice aitd pROCEurm:. 

( 0 ) Holy V. Barry (1868), 3 Ch. App. 462, 4.^6; Jte Holmes {A. iK) (1886), 29 
Ch. P. 786, 0. A.; Elder v, Madmn (18W), 5 Ji. 447, whore the first assignee 
was himself a trustee of tno fund. If a life interest only is charged, the order 
should xuention that the income is restrained [Mack v. Postle, [1894] 2 Ch. 449). 
As to stop orders, see title pRAcriCfB Aim Proceocke. 

(p) Bumoek v. Bailey (1883), 23 Ch. B. 497. 

[0 Stephens y. Oreerif [1895] 2 Ch. 148, where the fund was in court in an 
actiou to administer the will of A., and B., a beneficiary under the wilt, bed 
l>equeathed his interest to the assignor, and a notice to the executor of B, was 
held to give priority ovMr a stop order previously obtained, which had the effect 
only of a uotica to the exeouton of A.; eee p. 382, ante. 

(r) Matml Life Aseuranu Society v. Langley (1886), 32 Ch. D. 460, C. A. 

(s) Lister V. Tidd (1867), L. E. 4 462, 

(t) Livesey v, Harding (1856), 23 Beav. 141 ; Thompson v. Tomkins (18^), 9 

Drew. & Sm. 8, 20 ; Be An^esey [Marquis), [1903] 2 727, 732. 

(a) Jte IJtiimes [A. 1).)^ supra. 

^i} iftiiual Life Assuranos Sod^ T. Lpnglt^, sufm. 
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814. In order that notice to a company of ui assignment may 
be effectual, it must be given to the proper offiteers when engaged in 
the business of the company (<•). Casual knowledge acquired by 
the secretary while not transacting the business of the company is 
not sufficient (d), nor is cai^al conversation with a clerk in the 
office.(e), but verbal notice to the directors at a board meeting 
is sufficient (/). 

The principle that notice determines priority in the case of 
equitable assignments does not apply to the case of shares in com¬ 
panies incorporated under the Cora]mnies Act, 1862 (</), so far as the 
company itself is concerned (h). But the directors may bo person- 
ally liable if they give effect to a transfer of shards when they have 
notice of ^ previous equitable assignment (i). 

815. The fact that the solicitor who negotiates the mortgago of 
a policy is the local agent of the insurance office is not sufficient 
to affect the office with notice of the charge (/.), unless he has exj>rcsH 
anthority from the office to receive notice on its behalf (/). 

Notice to the solicitors of the trustees of an assignment of a fund 
IS not sufficient, unless they have authority, express or implied, to 
receive such notice (m). 

816. It is no part of the duty of a trustee of a fund to loll the 
beneficiaries or intending purchasers or mortgagees from them 
what incumbrances have been created or which incumbrancer has 
given notice of his charge; if, however, he does answer such 
inquiries honestly to the best of his belief, he will not be liable, 
unless his statement amounts to a warranty or an estoppel (n). 
Nor can a written statement by a trustee that no notice has 
been received be relied upon, if it was obtained by the proposed 


(r) Society de Vari» v. Tramxvays Untim Co. (If N4), H 11. J5. D. 4‘.’4, 

A. ; (/a/e V. /.eM’ts (IS'Ki), 9 Q. B. TItO (.secrwtary) ; Jie Jlu Jix jtarte ll’ailh- 
man 4 Doan. Ik. ('h, 41‘2, wboro a director of an iiutuntiKM) cotnimtiy 

dopo-sitod his life policy ieeiUMl by the (‘cinpuny with u bunker, who wuh uIho 
auditor of the company, and the company wue liold utrncted with notice; He. 
Kidder, ETjmrte Watldiis 4 Doac. & t’h. S7, whore the tranenction was 

known to one of the dirtu-toia and to the actuary. , 

{d) Hiifidld Odndrair de /‘ane v. 'I'ravuvaifH I’niim Co,, sujira. Ah to wliiit will 
not constitute notice of a trii.st to a bunk, hpo also v. Moleou't llnvl,‘, 

[1895] A. C. 270. 

(e) Be Croygon, Kr parte Carbis (1884), 4 Deoo. tfe Ch. 8.74. 

?/) Be IVoreester, Kx jmrte Agra fiftwAi J'lStiS), 8 Ch. Api>. 

(g) 25 & 26 Viet. o. 89; see s. 30. 

(A) Soditi Oinerale de I’uria v. Walker (1885), 11 App. Cns. 20,80. 

(i) SociAb Oinerale de Paris v. Tramways Unimi Co., stijrra; turn, however, 
SocUti QinSrale de Paris \. Walkrr, sopra, at p. 30. 

(i) Be Russell (1872), L. E. 16 Eq. 26, 80. 

(f) Qale V. Lewis, supra; see also PolicicB of Tiisnrance Act, 1867 (80 & 31 
Viet o. 144). 

Im) Willes ▼. Oreenkill (1860), 29 Beav. 376,392; Saffron Walden Second Benefit 
Building Soeidy ▼- Mwyner (1880), 14 C?h. D. 406, C. A-; Arde.n v. Arden (1885), 
29 1). 702, 709 ; Hiekards v. Oledstanes (1861), 3 Gill. 298; WheUingsUdl v. 

King (1882), 46 L. T. 520; and see ite Comitu (1886), 31 Oh, D. 671; Ue iHtrand 
(1850), 8 W. E. 33; Re Southampton {Lord) (1880), 16 Ch. D. 178. 

(i^ Low V. Bouverie, {1691] 3 Ohu 82, C. A.; see Re THlott, [1892] 1 Ch. 86; 
Ward T. Ihenambe, [1803] A 0. 369, 383; and title TimsTS awd Trustkkr. 
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mortgagee oy concealment of a material fact calculated to deter the 
trustee from signing 

817. On the purchase of a reversionary interest from a mort¬ 
gagee it is not an essential blot on the title that notice of the mort¬ 
gage has not been given to the trustees, if it can be shown that no 
subsequent iiiciinibrancor has given notice (p). 

818. A solicitor’s lien on a i>olicy, which only gives the right to 
hold tlio document, hut no right to the fund, is not lost by not 
giving notice to the insurance company, as against a subsequent 
assignee who has given notice (q). 

819. The principle of obtaining priority by notice does not apply 
to equitable interests in land (r), but it does apply to such interests 
in land as can only roach the bands of the benoliciiiry or assignor 
iti the shape of money, c.//., jiroceeds of sale of real estate (ji). 

Registration in tluj* Yorkshire registry does not affect the priority 
of incinnbrancers on such last-mentioned interests(1). 


A<)!tiKnee 
HubjecL to 
cquitiuM. 


Pitly of 
fuuilholib'iN. 


Sou-Skct. 3 .—Asitvjmc iokfs suhjerl to ail LijuitifX. 

820. In the case of an equitabbt assignment of a chose in action 
the debtor or fundholder lias ns against the as.signee the suinu 
cquituis (/f) and the same rights of set-off and other defences (a) as 
he would have had against the assignor at the date at which notice 
of tlie assignment is given to him (b). 

821. It is the duty of the assigiu'o to make inquiries, and the 
debtor or fundholder is not hound on receiving notice to volunteer 
information, unless the notice shows that the assignees have been 
deceived; in the latter case, if the debtor does not undeceive the 
as.signeo he may ho prevented from taking advanutgo of equities 
Ix'tween himself and the assignor (e). 


(ii) J'tirtiT V. Miiore, [lUO'l] '2 Ch. 

(;>) l/ohson V. /><?// (IS.iin, 2 Ibvtv. 17 ; ihitl. to the duliosi of u vendtir 
ill .such u case. 

(</) ll'isf of J'liKfiaud Hank V. HatcJnlor (1SS2), .'ll L. J. (ril.) 199. 

(/•^ frntt) V. Dnnmmhe, [189:iJ A. ."Ut), .'UlO ; WiiUhire v. liahhih 
11 Sun. 7(i; /.«! V. (185ti), 2 K. & J. 531. Aa, for oxuinple, equitable 

mortgagoij by deposit {Ik Hirkards, iltnnUr v. Itirharda (1890) 45 (*h. JD. 589; 
Jloi‘kina V. llaiuororth, [1S9S] 2 Oh. 347). 

(f) n'rtrd V. J>i(iicmn1ie, anpra ; Lfe v. Ifoirtftt, supra; Foster v. Cockerell 
(IS.’Jo), .‘j (’1. & Fin. 466, H. L.; ConvduLitrd Invegtotcnt and Insurance Co. v. 
Hilni (lS5!l), 1 Oiff, 37V.; Re llughn, (J8(H}, 2 Hera. & M. 89. 

(<) Malcolm y. Charlesworth (1836), I Fecii, 63; Arden v. Ardm (1885), 29 
Ch. l>. 702. 

jw) rhiftjm V. Lovujrow (1873), L. R. 16 80, 88 ; Douglas v. Russell (IBSl), 

4 Sira. 524 , 533; Tooth v. IlafMt (1869), 4 (.'h. App. 242 ; uud compare Rurr v. 
U'iinhltdm Local Board f1887), 66 r<. T. 329. 

(«) Jttwhurghe v. Cox (1881), 17 Ch. I). 520, 0. A. per James, L.J., at p. 526; 
and see Buck v. Rohstm (1878), 3 Q. B, D. 6S6, 690. 

{/») Mangles v. Dtxoti (1852), 3 H. L. Cua. 702 ; Phipps v. Lovegrote, suw'a, 
at p. 88 ; Bcrgmann y. Maemi’ian (1881), 17 Ch. D. 423 ; Mtyrsfall v. Halifax and 
HHddTsneld Vnim Banking Co. (1883), 62 L. J. (cH.) 599; IkTaunion,'D^mar, 
<fr CV.. [1893] 2 C3i. 175; Jeffryes y. Agra and Masterman's Bank (IS66), 
Ii. K. 2 Kq. 674 ; Graham y. Johnson (1869), L. R. 8 Eq. 36 : ITaWe ▼. DtiscoR, 
£1901] 1 Ch. 294. C. A. 

(c) Mangles y. />ia-e«, supra, at p. 734 ; and see further note (d), p. 390, pod 
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822. The assignee of a bond takes it subject to all equities. So 

if it is satisfied (d) or void or voidable (e) then assignee has no better Bqnttabls 
right than the assignor, unless, in the latter case at all events, the Assl^* 

intention that it should be negotiable is expressed on the face niera. 

ofit(/). . . . ~ 

The same principle applies to debentures or like securities issued ^nrltlai 
by companies (g) unless there is some contract antecedent to their 
issue that they should be negotiable (A), or the form of the instru- ‘’®'”*** 
ments is such as to induce the belief that they are legally transfer¬ 
able (i), or the company by its subsoquent conduct, as by recognising 
the assignment, precludes itself from raising any equity (/c). \Vhon 
a company has power to issue legally transfetablo securities, it 
cannot set up an irregularity of issue or other equity as against a 
bond fide assignee (/). 

When shares in a company are charged and notice of tho charge Shares in 
given to the company, tho lien of tho company under its articles on companies, 
the shares for a claim arising after tho notice will be postponed to 
tho charge (m). 

823. Where the right of the assignor is subject to a set-olT on 
the part of the debtor, the debtor may, provided the right has 
accrued before notice of assignment (»i)» equally avail himself of this 
right against the assignee (o). Similarly in the case of a debt 


(fJ) 7'iirtim V. lit mum (171S), ] 1*. Wins. 400, apjmwfl in Matigjea y. 

(lS.i2), 3 II. li. fas. 702; Cofin v. (171,7), 2 V«rn. 002 ; (fni v. Whiia 

(1810), 3 llciiv. 3.77 ; (Aicmk/mA v. (1877), 24 Ih'uv. ]03. Son, generally, 

title Bonds, Vol. ITT., p. 97. 

(p) firuhitm V. .'ohmton (ls09), Tj. 11. 8 I’q. 30 ; romjwro Ilairhr v. UatlrunU 
(1876), 3 Sin. & G. 191, wliero a lioiid given for a gninbling debt was held giHJtl 
in the bands of an assignee. 

(f) (iraham v. Johmum, bUjirn, at p. 44. 

(</) /}e Ntitul Jnvextriietit Co, (1868), 3 Gli. App. 377 ; Athrmvtnn lAff. Annnr- 
anfc Hfcifti/ V. I'tiiilri/ (1878), 3 De G. & J. 291; Oot,.- y. Credit Ftmtitr 
liuqlavd (l‘873), L. ]i. 8 Q. B. 371. 

(A) lie JJlnlrlty Ord/inure i\>., Jixparfe AV/c Zialnud liatdtiUff Cf^/'ortititm (1807), 
3 Ch. Ajjp. 174 ; fdrhuu v. I'l/e nut/. <■'<>. (1868), Ij. II, 4 (i. B. -M (lioiids 

issued for tho juirjKise of raising luoiioy). 

(j) Hi<i'jB V. S'trihtTH A*mm. Tm Cu. (1869), h. It. 4 I'jxch. 387; AV Utmrul 
Kn/ttUa Oi., Exjutr-e. City liavk (1808), 3 ('h. App. 768 ; I/ts Af/ni ami HfntitiTmuii’a 
J/ank, Ex jxtrie A»iuiir. J)n7>kiv(/ Corjimutum (1867),2 Gh. App. 391 ; Jtc Tumtttm, 
Dehnar, iMtit. ife Go., [1893] 2 I’h. 17.> ; /*V C'ty & Cu., Lid,, [1900) 2 Ch, 149. 
See Jit Jirown A Oreyory, Ltd., [1904] 2 Ch. 41.8, C. A.; Jle iSmith A On., [1901] 
1 I. B. 73. 

{k) lie Northern Aaearn Tea Co., Ex jutrie, Vuiverttnl l^fe AeaHrn/ire, Co. (1870), 
L. K. 10 Eq, 478 ; J/t Hercules Imnrnnce Co., liruritoiit Claim (1874), ij. ]l. 
19 Eq. ,302. 

(/) IVehb V. Herne Buy Commiesionera (1870), L. B. 5 Q. B. 642; Re Rtm/ord 
Canal Co. (1.S83), 24 Ch'. D. 87. 

(m) Pradfora Banking Co. y, Briggs (1886), 12 App. Cas. 29. 

(m) Watson v. Mid jraZr* Rail. Co. (186<), L. B. 2 U. P. fiO.’l : Roxhurghe v. 
Vox (1881), 17 Ch. D. 520, 626, C. A.; Jeffvges v. Agra and .Musttmum'a Bank 
(1606), Ij. R. 2 Eq. 674 ; Wilson y.^ Gabriel (1863), 4 B. & S. 243. This does ii<it 
apply to notice of debentures giving a floating charge {^Biygerstaff y. RotoatVs 
Wharf, Ltd., [1896] 2 tT». 93, C. A.). 

(o) he South Blackfiool Hotel Co., Ex- parte James (1869). L. R. 8 Eq. 227, 
where a oompany’s right of set-off against the assignor of debentures was hebl 
available against the assignee, following Re Natal Juuestment Co. f ISftS), '■} ('h. 
App. 875 ; I'oung v. KUchin (1878), 8 Ex, I>. 127 : N<wfuundlntid (i‘mtrnioent 

0 2 
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which accrues due before the date of the notice, but is not pay^ 
able till after that datb (p). He may not set off an independent 
debt which has accrued since notice of assignment, though due 
upon a contract made before such notice ( 9 ), but he may set off a 
delit which has accrued since notice of .assignment if it has arisen 
out of a transaction inseparably connected with the original 
debt (r). He may also meet the plaintiff’s claim by a counter¬ 
claim for unliquidated damages, provided that they arise out of the 
same contract; but he is not, of course, entitled to recover any 
damages, but only to set them off against the plaintilfs claim (s). 

A debt due at the date of assignment includes a debt due from a 
shareholder to a company being wound up in respect of a call, though 
the call is not made till after the assignment, so that where a share¬ 
holder assigns a debt due to himself from the company being 
wound up, and notice of assignment is given to the liquidator, the 
assignee’s title is subject to a call subsequently made by the com¬ 
pany upon the assignor (t). If, however, the assignment and notice 
are before the winding-up, calls in the windiiig-up cannot be set 
off’(a). 

A right of set-off which is only available against the assignor on 
bankruptcy or winding up by virtue of the “ mutual credit ” clause {a) 
IS not available agiUll^t the assignee (h). 

824. Though the assignee takes subject to equities available 
against the assignor, ho is only thereby made liable to equities 
against the original assignor, not to thos€i available against an 
intermediate assignor, so that where a liability (such as a set-off) only 
attaches to the intermediate assignor the ultimate assignee cun 
maintain his action freed from the equity (r). 

825. The assignee of u share of a fund in court in an administra¬ 
tion action when all debts have been certified to have been paid will 
take subject to llio claim of creditors subsequently coming in (d). 


V. Sv'i'/imndland lUiil. Co. (1888), 13 App. Cus. 199; Cuviitdiah y . (Jia>ra 
(iS.'i"), 24 Bcav. 163 ; IIV/som v. Unhrkl (1863), 4 B. & !8. 243. 

(p) lit Taunton, Ihlmar, Lane it; Co., [1893] 2 Ch. 175, 183. 

{()) Ha(aou v. Mid Wales Hail. Go. (1807), L. B. 2 C. T. 593; Ee Chiiut 
f^lmmship Co., Ex parte Madtenzie (1869), L. B. 7 Eq. 240, 243; Ee Milan 
Tmmniaya Co., Ex jtarte They* (1884), 23 Ch. D. 587, C. A-; Stepluua v. 
Venuhlee (1862), SO Ikiav. 625. 

(r) Ba/acm v. Mid Eail. Co.,kaupra, at pp. 597, 598; Smith ▼. Parkes 

(1852), 16 Beav. 115,119; Neut/anudlatai Governvind v. EmjBfomdland Mail, 
Co., autfla; v. i^tith ^iml 30 Ch. D. 192, 0. A. 

(*) Young r. Kitehin (1878), 3 lix. D. 127, followed in Newfoundland Ooi’era- 
mutt V. Newfoundland Eail. Co., supra. 

(f) ifo China Steamship Co., Ex jtarte Mackenzie, supra; Be Owelo etc. Co., 
Williameoti'e Claim, [1901] 1 1. 11. 38, C. A. For assigiunent of rights bv a 
partnw, see title Paktneubhip ; and Ifortsv. JJriacaU, [1901] 1 Ch. 294, C. A.: 
Jh Garwoint, [1903] 1 Ch. 2.%. 

{«) Et Taunton, Jlelnutr, Z/zm Co., supra, 

(a) See title BanKBUFTOV, Vol. II., jip. 211 et eeq. 

(b) Re AspltalHe Wood Pavement Co., Lee and Chapman'e Vase (1885), 30 Ch. D. 
818, 221—223. C. A. 

(e) Be Milan Tramwaye Co., Ex jmrte Theye, supra, at p. 593. 

(») Hoojper y. Smart (t875}i 1 Ch, P. 80, Compare Qrahtm v. Drutamond, 
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When the assignor of a share in a trust /und is also trustee, luB 
assignee will take subject to the obligation of making good breaches' Eqidtihle 
of toust by the assignor, whether committed before or after the Awhftt- 
assignment (e), and the effect will be the same \rhere the interest 
assigned was purchasdd bj^ the assignor, not taken directly mrder 
the trust instrument if). The assignee will not be so liable if 
the assignor became trustee after the date of the assignment (rt). 

Similarly, the assignee of a beneficiary will take subject to liis 
assignor’s liability to make good a breach of trust (h). Where the 
fund is in court to the separate account of the assignor, the assignee 
is not subject to such liability (?). • 

So the assignee of a legacy will only take it subject to any debt 
due by the legatee to the estate or to any costs incurred by the 
executor {k). 

Trustees who deal with trust funds by the direction of their 
beneficiaries may set up the equities so created against an assignee 
of whom they had no notice (f). . 

826. In the case of an assignment of a mortgage debt by the A<Mignmcnt 
mortgagee without the privity of the mortgagor, the assignee’s rights mortgng* 
are subject to the state of account between the mortgagor and the ' 
mortgagee assignor at the dale of the assignment (m), and whatever 
the mortgagor could havo claimed against the mortgagee assignor, 
us, for example, by way of set-off, he can claim equally against tlie 
assignee (a). 

[1896] 1 Ch. y()8, whmj the assignor was executrix os wolf an beneficiary, and 
the nesigiiiuent lu'ciiiilingly gcxul against urnditors. 

(e) MarriHV. I,trie (1842), 1 Y. & 0.Ch.flas. IJSU ; Ihinifttv. iihvffiefdi]Ho2), 1 
J>o G, M. & G. 871 ; ]Vil/eina v. 8'iWe// (1868), 4 Giff. 412; (Wr v. SludtUe (1802), 

10 Haro, 186; Dihhs v. t,Wrw (1849), li Beuv. 488. 

(/) Dnering v. Ihirrimj (1889), 42 Oil. J). 208. 

(//) Irby V, frhii (18.78), 20 Beav. 682 ; und cuiiipuro Hi.link Miilml Jiiivalmciit 
Vo. V. »S’Tnar< (1870), 10 Oh. Aj)j». 067. 

(A) J'liifdi/ V. A’lW'* (1817), 3 Mor. 80; Sli-pliiiis v. Vcii'iIi/ch (1862), 30 Ileav. 

620; liv n’idoi,, [1900] 2 Oh. 164; V/ark v. Ilotlund (1804), 19 Beuv, 262; 
ll'ilkhu V. tiibley, aujyra ; UarnHt v. SheJlelJ, eupra; IJoUtni v. Carre, [1890] I 
Ch. 544, 

(f) lie Peijtiin, liartkit v. Ckarlea (1890), 45 Ch. D, 458; Edgar v. IHomlvy, 

[1900] A. 0. 431, P. C. 

(A:) lie Knapman (1880), 18 Ch. 1). 300, C. A.; Willea v. (Jrceuhill (1860), 29 
Beav. 376; itavieay. Auaten (1790), 1 Yes, 247 ; soy MoUojf v. French (1849), 

13 1. Eq, R 261 ; Stephena v. Vtnablea, anfira; He Jotiea, Chriatmaa v. Jonra, 

[1897] 2 Oh. 190: BaUard v. Maraden (1880), H Ch. 1)^376. 

(/) Fhippa T. (1873), L. It. 16 1^. 80, 88; see Newman v. Neauiaan 

(1885), 28 Ch. D. 674. 

(m) Chambera v. Ooldwin (1804), 9 Yes. 254, 264 ; Matthewa t. Wallwyn (1798), 

4 Ves. 118 ; Norriah v. Marahall (1821), 6 Mwld. 475, 481 ; Bickerton v. Walker 
(1885), 31 Ch. D. 151, 158, C. A.; Dixon v. Winch, [1900] 1 Ch. 736, C. A. The 
principle of obtaining priority by notice does not apply to eriuitublo iiiurtgagos 
of land : and see p. 386, ante. 

(fi) Tomer V. Smith, [1901] 1 Oh. 213, whore a mortgagor having given money 
to her solicitor to pay off the whole of her mort^pigo debt, 1^ solicitor , 
fraadolently letoinea me money and subsequenfly purported to take an assign¬ 
ment of the deU to himself and assign it to the defendant without privity of 
the mortgagor; and it was held that the right of the defendant wasstth|eotto the 
state of accounts between the mortgagor and toe mortgagee aasignor, and that, 
since as between them the debt was non-existent, the defMidaat had no right 
avaitahlo against the moi'tgagor, but was hound to roconvey, * 
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When a mortgage is void or voidable, a transferee will take 
subject to the right of th^ mortgagor to set it aside (h)^even though 
the mortgagor, in ignoranoe of his rights, joins in the transfer (p). 

Where, however, a mortgagor acknowledges the receij)t of a 
loan which he lias never in fact received, «■ transferee takes the 
assignment freed from the equity w'hich belongs to the mortgagor 
as again.st the mortgagee to redeem on payment of the sum actually 
received (q), or, when he has received nothing, to have the mortgage 
sot aside (r). 

The rule of estoppel does not, however, apply in favour of the 
assignee by reason Qf any statement niiulo by the debtor unless the 
assignee has altered his position on the faith of such statement («). 

827. ■When tho benefit of a burdensome contract is assigned, the 
a.ssigricc will tako subject to the rights of the other party to the 
contract (a). 

828. Tho debtor may contract liiinsclf out of the right of enforc¬ 
ing against tlio assignee his equities against the assignor (/;), or 
may release those equities (<•), or may so conduct himself as to lose 
liis right to enforce thorn {d). 


(o) J‘arkerv. f/Varir (1801), 80 IJi'av. .H; and conipaio Juthl v. Hri'et) (\S7o), 4o 
L. .1. (cu.) 108, ill; hut H*>o t'renrh v. //(y>e (1887), 50 L. .T. (cit.) where 
it waa Haul that Varhr\. Clarke, su/ira, was overruled h_y JSiflcerton v. ll"//,rr 
(iSSii), 31 (Ih. D. 151. Coiuparo Davies v. Itotton (/*’.) ifc Vo., [I801j 3 Ch. (ITS. 

Ijt) Corh U V, 7Vrv/or (18.VJ), 15 Ileav. 10.3. 

\if) DirkM'tiiuv. M'alkrr, sn/>ra; Dairmari v. ffuiif, [1004] 2 K. B. 530, wh^ro 
tho qiiostiou of constructive notice in such cases is dealt wilh. 

(r) Freueh v, J!o}>e, supra. 

(s) Jfors/all r. llali/ux ami lludJers/tcld Union Dankimj Co. (I 88.'{), 52 L. J. 
(ni.) 5i){), G02. 

(ri) New/ounilInmJ (lorernynrnt y. NemfoamUrnht /I’n//. (18SS), 13 Anp. ('as. 

100, when* .sot-olT of daniasos for bw'ach of ohiioalion under the contract was 
allowed ; see Smith v. J'arkts (1852), IG I’e.iv. llo.iwhoro a set-off of partnership 
dchts was iillowod nffainst tho tianijjneo of a sliaro in a dissolved partnership ; 
IteritauniH v. Muciiii/laii (1881), 17 (*h. 1).-12.3 ; 7'oo(h v. //u//fW(l8ti0), 4 Ch. App. 
212 ; W'ebh v. Smith (IS85), 3(> Ch. 1>. 102 ; Drew v. Jmohjne. (18.87), 1.8 (i. B. J). 
500; He. Toward, ICr parte .l/oss (l^ST), H (i. B. L). 310, 0. A.; Jiriee v. 
Dtinnister (1.878), 3 li. B. J). oGO, 7)77, C. A. 

(/») Me Mlakelep Ordnunee Co., Ji.r parte New Zealand Hankimj Ciirper«i)o7t(18G7), 
3 App. 154, 15.S; Me S^atal Investment Co. (186.S), 3 Ch. App. 355 ; seo 
Crd V. White (1810), 3 Boav. 357 ; and cases cited in nolo (i), p. 387, ante. 

(c) Me Nirrtnirn Assam Tea Co., Exjmrte Universal Li/c Assurance Co. (ISTO), 
L. \{. 10 I'h], -158, 463. 

(</) Iliijgs V. Northei'n Assam Tea Cr. (1.869), L. B. 4 Bxch. 387, where tho 
as.sign«H)S of debentures, *10 whom wrtificates were issinxl describing them as 
“ rogial«r*id pi-opriotors” and w’ho w'ero otherwise dealt with as proprietors, 
were hold not to bo liable to n set-otl given by tho articles of tho company in 
quustion apjiinst tho assignor in res|>ect of llio dobontures, followea in Re 
Xorthrrn Assam Tea Co., Mx parte VniiTrsal f.ije Assurance Society, supra, whore 
the assignees wore asked to renew their securities for throe years; Me South Essex 
Eshtar^ Co., Ex parte Charley (1870), L. R. 11 Eq. 157, where, the assignment 
of an invalid bond having been registered without objection in the books of the 
company issuing it, ami judgment having been recovered by consent for prin¬ 
cipal and interest, it was held that in the winding-up the validity of the rand 
could not bo questioned; Me fferrules Insurance Co., lirunton’s CVairo(l874),L. E. 
19 Eq. 302, where the registration of an assignment of an invalid Ixmd was 
held to amount to a repinsentatiun that it was valid ; Me General Estates Co., 
Ex parte City Hank (1808), 3 Ch. App. 758, where tho instrument assigned was 
Ivdd either to be a prornfMCwy note, or to be reprosentod as free from equities; 
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Part II.—Assignment of Cboses in Action. 


The assiguee in due course of a negotiable iuHtrmuent bolds it 
free from aU Equities (e). This rule a])pfie8 to bills of exchange E«inltable 
(unless restrictive!}- indorsed or 0 %’erdue at the date of negotiation). Assign- 
to promissory notes and cheques (/), and also to other documents 
which are by the law merchant or custom of trade negotiable 
instruments (g). 


SlTU-SKCr, 4.— Ejfect of Eifuitahle Afaiyiimnit, 

829. In cases which do not fall within s. 25 ((>} of the iiiglitof 
Judicature Act, 1873 (/t), an equitable assignment of a chose in 
action passes to the assignee the right to sue for its recovery (i). If own Miurle. 
the chose in action is equitable (k) and the ast^lginnent is absolute, 
the assignee can sue in his own name without making the assignor 
a party to tho action (Z). If, however, the chose in action is legal {in), 
the assignor, or if he is dead his legal personal representative, must 
ho a party to the action either ns plain till or defendant, even whore 
the assignment is absolute (w), and d fortiori wiuiro tho assignment 
is by way of security only, for ho then has a right to redeem (o). 

If the assignor does not bring the action himself, tho assignee is 
entitled to do so in tho name of the assignor, on giving him n 
])ropftr indeninity against all costs and charges consequent on thn 
use of his name (p ); or, on proving his failure or refusal to sue or to 
allow the use of his name, may make him a defendant (</), leave to 
amend being granted, if necessary (r). Whore the assignor’s interest 
in the subject-matter has ceased, his presence before the court may 
be dispensed with (»). If, in tho case of the assignment of a debt, 


Mac/arhme v. l.Mtr (1Sn7), HI Oh. J). 88, wlioro tho (lol)for aucopttid and 
delivered to the aKnignce a wriitoii order direc.tiiif' him to }»ny tho HHaigiiee out of a 
fund oil which the (lebtor had prior claime; contrast Orahum v. Johnam 
L. li. 8 E<p 36; and see p. 386, ante. 

(e) London Joint Bank v. Simmons, [1802] A.. C. 201. 

(/) Bills of Exchange Act, 1882 (45 A 46 Viet. o. 6' ), bh. ,'JG, 38, 73, 89. 
See further title ok Exciiakok ktc., Vol. JI., pp. . '>6, 608, 614. 

(ff) As to what are negotiable inHtxuinouta, aeo title Bn.T.s of Exojiamjk 
ETC., Vol. II., pp. 564 et seq. 

(A) 36 A 37 Wet. c. 66; hob p. 369, ante. 

(») Durham Jirolhera v. liohertaon, [1898] 1 <1. B. 765, 769, 0. A. 

(k) As to wbat cIiohob iu action ar«s equitable, boo ,]». 362, ante. 

It) Calory. Croydon Canal Co. (1811), 4 Y. & 0. (KX.) 40.'*, 412; Fulkam v. 
JVc(7ar/Aj/(1848), i 11. L. Ciis. 703; BuyJiaw y. Kaatern (Jnitm Rail. Go. (1849), 
7 Hare. 114 ; Jones v. Farrell (1858), 1 iJo (j. Jr J. 208, 0. A.; Ooudaon y. Elliaaon 
(1827), 3 Russ. 583. 

(m) Aa to what choses in action are legal, bee p. 362, ante. 

{n) Durham Drothera v. Robertaon, avpra, at p. 709^ Catheurt v. Lewis (1792), 
1 VOB. 463. 

(o) Durham Brothers v. Roheriaon, auj/ra, at pp. 770, 774. 

Ip) Hammond y. Meaaenyer (1838), 9 Sim. 327, 832; Wood ▼. Griffith (1818), 
1 Swan. 43, per Lord Elpok, L.O., at p. 66 ; I'iFkford v. Ewinyton (1836), 4 iJowJ. 
461 ; Crouch v. CredU Fonder of England (1873), L. B. 8 ft. B. 374, per Black- 
BURN, J.j at p. 880 ; Turmand v. Fearon (1879), 4 ^ B. B. 280. If after action 
brou^t it is sought to add the assignor, his consent in writing ia neceasary {Tryon 
y. National Providoid Institution (1886), 16ft. B. I). 678). The asiiimor’s name 
may be userl even where the assignor is bankrupt ( irt«cA v. Kedey (1787), I 
Term Rep. 619) ; and compare The Wasp (1867), L. R. 1 A. & E. 367. 

(;) Bowden's (E. M.) PatertU Syndicate, Ltd, y. S^nith {Uerbert) A Co., [1904] 2 
Ch. 86, per WAKRinaTOB, J., at p. 91. 

(r) Ibid. 

(•) See Brandt's (ITtY/tani) Sons Co. y. Dunlop Rubber Co., [190.5] A. 0. 4Sit, 
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the action has been commenced, withont any previous notice to the 
debtor, in the name of ^the assignee alone, and after the issue of 
the writ time under the Statute of Limitations has run against the 
claim, leave will not be given to add the assignor, and the action 
will, fail (t). Where the assignee fails •'to join the assignor, the 
assignor cannot, on the application of the debtor, be added as 
defendant, nor, without notice to him and hearing him os to his 
interest and the terms on which he should be added, as plaintiff (a). 

Inasmuch as the assignee takes subject to all equities (6), the 
action may fail if all parties interested or claiming to be interested 
are not parties (c). . Bo also where the subject-matter of the assign¬ 
ment is such that an account has to be taken—a share of profits— 
and there are several assignees, they must all be made parties (</). 

In an action by the assignee the original debtor, whether he 
admits the debt or not, is not concerned with the state of the 
accounts between the assignor and the assignee where the debt was 
assigned by way of security, and if he does not dispute the debt he 
is entitled to his costs of the iiction out of the debt (<?). 

The above propositions apply to any action, wherever brought (/). 

An equitable assignment of a debt entitles the assignee to present 
a }>etition in bankrnptcy against the debtor without joining the 
assignor as co-petitioner (y), and an equitable assignment of a debt 
due from a company entitles the assignee to present a winding-up 
petition against the company (h). 

830. A debtor or fundholder who has received notice of an 
equitable assignment must withhold all further payments to the 
assignor unless made with the consent of the assignee (i), for if he 
pays to the assignor without such consent he will liave to pay over 
again to the assignee (&). After notice the debtor or fundholder 
becomes trustee for the assignee and cannot obtain a good dis¬ 
charge without the concurrence of the assignee (/). If the assignor 


where the itstnignor had been wrongly paid the assigned debt. It would seem 
that an action would not now be dismissed merely because the assignor was nut 
made a i)arty in the first instance (ibid., at p. 462). See, however, Durham 
lind-hrm v. lioberUim, [1668] 1 Q. H. 765, 774, C. A. 

(f) Hudson V. Fmiiflnm(/h (1886), 61 L.- T. 722. 

iff) iianderB Co. v. Deek (1884), 50 L. T. 630. 

ih) See p. 386, ante. 

(c) Durham Brnthm v. RoherUm, nipra, at p. 774; see, however, note (a), p. 361, 
anfe, 

(<i) Btrgmann v. MatmiRan (1881), 17 Ch. D. 423. 

(e) Durham Brothtn ^.*Rohert$oH, »t^a, at p. 770. 

(/) Jodioatore Act, 1873 (36 &37 Viet c. 66), «. 24; Fittrou v. Caor, [1603] 
2 K, B. 364, 874, 0. A. 

(y) Hr BaBtio, Fxjmrit (1875), L. fi. 20 Eq. 762 ; unless the assignee 

is trustee only, when the beneficial owner must join {Be Adams, Fx parte Cul/etf 
(1878), 9 Oh. 1). 307, C.Ai and see Jte UatUnge, Ex parte Zlsons (1884), 14 
a B. D. 184, a A). 

(A) Be Montffomny Moore Ship Co//won Doore 8t/ndieate, Ltd. (1903), 72 L. J. 
(CH.)634; eeeBs OomMued Weiohing and Adveriinng Machine Co. (1889), 43 
Ch.D. 99, 104, 0. A. 

(0 SUphem ▼. Venaiite (1862), 30 Beav. 625; Brand^e (William) Bom it Oo. 
w. Dunlop Rubber do., supra, at p. 462. 

(« Jonm V. Farrdl (1868), 1 Be O. A J. 208,0. A ; Bricer. BannMer (1878), 3 
Q. fi. B. 569,0. A.; and oompare Hodgeon v. Hodgeon (1837), 2 Keen, 704. 

^ DaarU t. Bcdl (1828), 8 Bnaa. 1, 12; West of Sngla^ Bank r. Bedehdor 
. (1882), 81 L. 1. (OB.) IW; Xsily v. SOwyn, [1905] 2 Oh. 117, 121 • Soem 
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haa oommenoed prooeedinga against him, he may interplead (m), bmt.s. 
and cannot justify payment to the assignor on the ground that Sqidti^le 
the assignee has refused to indemnify him (n). If, however, the AMritfR* 
assignor disputes the assignment of a debt payable by instal* N ients . 
ments, the whole am^unt.being due on default m payment ot^ any 
instalment, the debtor may continue to pay the instalments to the 
assignor until the assignee has obtained an injunction (o). Pay* 
ments made by the debtor to the assignee, without notice that the 
latter has himself assigned over, will be good against tiie sub- 
assignee ip). 

In the case of a mortgage of trust funds, the trustees may safely Uortgure o( 
pay over the funds to the mortgagee upon hirf written receipt, and *“®‘**' 
are no^ concerned to inquire whether any money remains due on 
the mortgage or not (q). But they are not bound to pay over the 
whole fund when a lesser sum only is due on the mortgage, especially 
if they have notice of subsequent incumbrances (r), and if they 
have reason to believe there may be doubt as to what amount is 
due they may refuse to pay over any sum until a proper account 
has been taken («). 

831. The equitable assignee of a legal chose in action cannot Wh«tt 
give a valid discharge to the original debtor unless expressly 
empowered so to do (t). 52hIJg«. 


Skct. 4. —Amlgnvientt under Particular Stalutea. 

832. The strictness of the common law rule against the assign- Reiiustion of 
mont of choses in action has been relaxed by various statutes, 

w’hich have from time to time expressly provided for the assign- suitut^ 
ment of particular kinds of choses in action under definitely 
circumscribed conditions (a). 

833. Bonds of various kinds have from time to time been made Boruin. 
assignable by statute, namely, bail bonds in 1704 fh), replevin bonds 

in 1737 (c). East India bonds in 1811 (d),and administration bonds, 
which are assignable by the court on breach, in 1857 (e). 


(ieniralede ]*ari« v. Tranavay* Union Co, (1H84), 14 Q. IJ. D. 124 . 446, C. A.; 
Liijuidatioti Kstatea Purciiost ('». v. Willoughby, (IH98J A. (!. 621, 66 ( 1 . 

(rn) Jtobinson V. Jen&tna (1890), 24 Q. B. 1). 275, A., per Fhy, L.J., at 

«. 279; Prud&itinl Anauraw* Co. v. Thomaa (1867), 6 (Jh. App. 74. 

(fl) fone$ V. Farrell (1858) 1 De O. & J. 208, C, A. 

( 0 ) Aplin V. Catea (1860), 60 L. J. (on.) 6. 

Ip) Siocka T. Uohavn (1856), 4 De O. M. A Q. 11,0. A. 

( 7 ) Oouveyancing and Law of Property Act, 1881 ^4 & 45 Viet. c. 41), a. 22 ; 
Hoaoay v. Wetiem, [1898] 1 Ch. 350, 356, C. A.; see He Hancock, Hancock v. 
Iferrey (1888), 69 L. T. 197. 

(r) If$ hdl, Jeffery v. Saylea, [1896] 1 Oh. 1, C. A. 

(«) Hockey v. Weatem, aupra. lu such a case the beet course may be to pay 
the fond into court (t5id.). 

(f) Durham BroUitra v. Bobertaon, [1898] 1 Q. B. 765, C. A .; and see Jones v. 

Farrell, supra, at P- 218.. . 

<a) For the operatioo and effect of the Judicature Act, 1873 (36 & 37 Vict. 
e. 66 ), e. 25 ( 6 ), see pp. 367—674, ante. 

(5) Stat. 4 A 6 Anne, c. 16, e. 20. 

(c) BistreM lor Bent Act, 1737 (11 Geo. 2, 0 .19), 1 . 23. 

East India Oompany Bonds Act. 1611 (61 Geo. 6 , c. 64), s. 4. 

(«j Court of Pmbate Act, 1857 (20 ft 21 Yict. c. 77), ae. 81, 66 ; Court of 
PlOMte Act, 1858 (21 ft 22 Yict, c. 95), a. 15. , 
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834. Bills of exchange, promissory notes, and cheques, formerly 
governed mainly hy the austom of merchants, are now regulated by 
the Bills of Exchange Aet, 1882 (/), which is a codifying statute, and 
provides for the transfer of these instruments under various 
conditions attached by the statute to each of ^hem. 

835. All shares or interests in public stock standing in tho name 
of any person in the books of the Bank of England are trans¬ 
ferable by such person or, in case of his death, by his personal 
representatives {g). 

836. Local loan debentures also have by statute been made 
assignable by delivery when the dei)ontureH are issued as payable to 
bearer (k); and whore the principal sum mentioned in 'such a 
debenture Is made payable to a person named therein, bis executors, 
ajirninistrators, or assigns, siicli a debenture (called by tho statute 
a nominal debenture) is transferable by writing in the manner 
prescribed by the local autliority (/). The title of any person to 
any share in debenture stock must be evidenced by entry in the 
register of the name of such person as owner of sncli share {k). 
The statuto contains furtlier provisions for the is.sue of stock 
certificates to bearer (^) and annuity cci I ideates, and in each case for 
their transfer (/). 

837. Mortgages and bonds for securing money borrowed by any 
comj)any regulated by tlie (’onii^anies Clauses Consolidation Act, 
ISir) («()> bo assigncMl by tho boldor by a dood duly stamped, 
and duly slating the consideration (a). 

838. Shares in companies formed and registered under the 
Companies Act, lH(>2(o), are by that Act made capable of transfer 
in the manner i»rovidod by the regulations of eacli particular 
company («). And shares in such coinpanios cannot be made 


(/) 4.'* & 46 Viet. (\ 61. See titlo Bll.I,S of KxcnAXOB KTC., Vol. II. 
l'ri)mii».sory notes wove originally made negotiable by stat. 6 & 4 Anne, c. 9. 

(v) Niilioual Debt Act. 1870 (.'13 «fc 34 Viot. c. 71), es. ‘22, 23. The transfer of 
stock in the public funds is elTected by signature in the proper book at the 
Hank of lOugland, either by the transferor personally^ or by his attorney, 
lawfully authoristjd under seal, attested by two or more witnesses {ibid., e. 22). 

(/t) Local lioans Act, 1875 (38 & 39 Viet. c. S3), s. fciee fuither, title Local 
1J OVJRRNMEN*!' 

(/) Local Loans Act, 187p (38 & .'19 Viet. c. 83), ». 5. 

Ik) Jhid,, a. 6. 

(/) Ihid.'n. ’;. 

[m) 8 & 9 Viet. c. 16. As to such niortcages and bonds, see titles Railwat-s 
AND Canals; (?okpokatioxs. For tlie form..* of such mortgages and bonds, see 
Eiicvclopajdia of Forma, Vol, V., pp. 1 J 7 , j js. 

(«) Clompanies Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 16), s. 46. 
The deed of transfer is to be produced to the secretary to the company for 
registration (lAid., s. 47). For the fom of transfer, see Encyclupasdia of Forms, 
Vol. V., p. 129. -This Act has been incorroratod with many railwavand other 
special Acts : see Vertue v. /-«<< AucjUnn Uailwaga Co, (1850), 5 Exch. 280. 

(o) 25 & 26 Viot. c. 89. For surh companies, see title Compajiies. 

(a) Jhi'i., 8. 22. The Table A, now in force under the Aet of 1862 contain.^ 
a form of tiun-'for, and reijuirt^ it to be executed by the tiansferor atu) 
trans/erpo ; sec further, title CoMr.\N-n-..'t, 
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transferable by delivery only, except in the case of fully paid-up 
shares in limited companies (i<). * Assign* 

When debts and other things in action of a company have been under 
assigned in the course of a winding-up, any person who is an 
assignee under such ^n ijssignment may bring or defend an action S**^®** 
or suit relating to such thing in action in his own name (r). 

839. Any person who is entitled by assignment or other derivative poiioiei ot 
title to a policy of life assurance, and who possesses, when ho brings nssumnoe. 
his action, the right in equity to receive and give to the company 

liable an effectual discharge for the moneys assured or secured 
under such policy, may sue at law in his own .name to recover such 
moneys after due written notice of the assignment has been given 
to the •company concerned (</). 

Assignees of marine policies may also sue in their own names (c). 

The assignment of such a policy may bo made by indorsement on 
the policy in the words of a form scheduled to the Act, or to tho 
like effect (/). 

840. Bills of lading are assigjiablo, and tho assignees nreeniitlod iiiiisof 
to sue upon thein in their own names and are sulqoct to tho samo la'iinK- 
liabilities as if the original contract had been made with them (//). 

841. The copyright in dramatic works is assignable in writing 
under the hand of the author (/i) or that of his lawful agent, whoso 
signature is sufficient evidence of the assignment (i). Such assign¬ 
ment need not be under seal {k). But a part owner cannot assign 
tlie whole copyright without the consent of his co-owners (Z). 

The copyright in any book (m) may be assignetl by entering in tho 
register book tho assignment and the namo ami address of tho 

(h) Companies Act, lSfJ7 (30 & 31 Viet c. 131), es. 27 et seq. 

(cj Companies Act, 1802 (2 j & 20 Viet. c. 89), s. 167. 

{ti) Policies of Assurance Act, 1807 (30 & 31 Viet c. 144), n. 1. Tloforo this 
Act life policies wero assignahlo, hut tho assipnnoe of sue’ a policy had no right 
to sue on it in his own iiumo {Olwtuue v. Baylia (1802), 3i Boav. 351); compare 
He Turcan (1888h 40 Ch. D. o, C. A. Policies issued under tho Friendly Societies 
Acts are assignaole in tho ordinary way {He Griffin, [1902] 1 Ch. 135, C. A.). As 
to what amounts to an assiifnment of a life jKdicy, see Dn/anr ▼. Pro/eseional 
Life Aaanranre Co. (1858). 25 Beav. 699; S}>ent.er v. Clarke (1878), 0 Oh. B. 137. 

But a second aesigneo with notice of tho first assignment does not gain OTiority 
hy reason of his giving notice first {Re 1/olmes {A. D.) (188,5), 29 Ch. D. 780, 

0. A ; Newman v. Newman ^1885), 2.8 (^h. D. 074. As to fire policies, see 

p. 403,post; and, generally, title Insuraxck. 

(e) Marine Insurance Act, 1900 (0 Edw. 7, o. 41), s. 60(2); see note (Z'), 
p. 397, poet. • • 

(/) Ibid., a. 60(3). A marine policy may be assigned after loss {Lloyd t. 

Fleming (1872) fL. R. 7 Q. B. 299), but not after a transfer of the subject- 
matter of the policy (Nftrlfi of England Oil-Calce Co. v. Archangel Itaurance Co. 

(1875), L. R. 10 Q. B. 249), except iii pui-suanw of an agi-ccment to assign 
before the cessor of interest {ibid., BrsH, J., at p. 254). 

(< 7 ) Bills of Lading Act, 1856 (18 & 19 Vi(!t. c. Ill), s. 1. Sec note (t), p. 397, 
poet ; and title SuirriNO AND Navioatiok. 

{h) Bramatio Copyright Act, 1883 (3 A 4 Will, 4, c. 15), s. 2. As to tho 
extent and operation of the aseignment, see title CovYRifiuT. 

(0 Morion v. Copeland (1855), 1C C. B. 617. 

Ik) Mareh v. Cmgueet (1804), 17 C. B. {s. S.) 418. 

«) Powell ▼. Head (1879), 12 Ch. D. 686. 

(tn) Copyright Act, 1842 (6 4 6 Viot. o, 46), s. 2. And see Davie v. Benjamin^ 

[1906] 2 Ch.49l ; ITord, Lock & Co. ▼. Le>ng, l.td., [1906] 2 Ch. 650. As to 
Oopynght in books generally, see titl<! Coi'YiiiaMT, * 
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assignee (n); and registration of the assignment is a condition 
precedent to the bringing of an action by the assignee for infringe¬ 
ment of copyright (o). But an assignee by a written instrument 
outside the register need only enter himself as proprietor in the 
register, without entering his assignment or seeing that bis assignor 
is registered (p). ‘ * 

Copyright in engravings may be assigned in writing signed by the 
proprietor in the presence of two credible witnesses {q). Copyright 
in paintings etc. may be assigned in writing; bat, in order that the 
assignee may sue for infringement, be must be registered previously 
as proprietor or assignee (r). Such registration must contain the 
date of assignment, the names of parties, the name and address of 
assignee, the like particulars of the author, and the name and 
description of the work (s). 

842. The right to assign a patent has long been recognised (t). 
Statutory provision has been made for the keeping of a register of 
patents and for entering therein a notification of the assignment of 
any patent (u). Any person becoming entitled by assignment to a 
patent is to be registered as its proprietor at his request and on 
proving bis title to the satisfaction of the Comptroller-General 
of Patents, Designs and Trade Marks (w), and upon registration 
acquires power absolutely to deal with the patent, including the 
power to assign it (a). 

An assignment can only be completely effected by deed(fc). But 
an assignment not under seal, yet purporting to transfer the patent 
rights, will effectively pass the equitable interest in them if made 
for value and properly registered as a document affecting the 
proprietorship of the letters patent (r). 


(n) Copyright Act, lfi42 (3 & 6 Viet, a 45), *. 13. 
fo) B. 24. 

(p) Lit'erpool General Broltra’ Aeaodaiion v. Commercial Frees Telegram 
Bureaux, f 2 Q. B. 1, per IvKlTNEDTr, J., at p. 4, citiug with approval 
Scrutton, Ooprnght, 3rd ed., p. 146 ^ow 7th ed., p. 164). 

J y) Priuta Copyright Act, 1777 (17 Qeo. 3, c. 67). See further, title Copybjght. 
r) Fine Arte Copyright Act, 1862 (26 & 26 Viet. c. 68), ss. 3, 4. This Act 
lers from the (Top^ght Act, 1842 (5 & 6 Viet. c. 46), by requiring registra¬ 
tion to precede the infringement complained of, instead of simmy precedwg the 
action lor such infringement. When onoe registration has OMn effected, all 
subsequent assignment must be registered (Fine Arts Copyright Act, 1862 
(26 & 26 Viot. 0 . 68), s. 4). See further, title OopTKianT. 

(s) Ibid. 

(t) Patents and Designs Act, 1907 (7 ^w. 7, c. 29), s. 14 (1), re-enacting 
Patents, Designs, and Tra&e Marks Act, 1883 (46 & 47 Vick o. 67), s. 36. Ae 
to patents generally, aee title Pa.tznts akd iKvxirriONS. 

(u) PAteuts and DaBtms Aot, 1907 (7 £dwe 7, c. 29)* s. 28 (1)* Such register 
is to he ^md fade evidence of any matters directed by the jLa, to be inserted 
therein (tMd., s. 28 (3)); and a copy of any entry therein is to be deemed vritna 
fatit proof of the assigninent, ana until such entry of assignineiit be made the 
grantee of such letters patent is to be deemed to he the sole and exolmnye 
proprietor of apeh letters patent (jralfon v. Lavaier (1860), 8 0. B. (x. 8.) 162). 
(«•) Patents and DerisM Act, 1907 (7 Edw. 7. c. 29), s. 71 (1). 

(a) Ib^,, B. 71 (3). This power is subject to the prorisious of the Act and to 
any rights appearing from the register to be Tested u any othw pereon (»6»d.). 

At Oa^'s Potoitt, [1892] 1 Ob. 104, 0. A.; Patents and Deaigna Ai^ 
1907 (7 Edw. V. o. 29), a. 7i (S). 

(«) md. 
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843. A right of entry, whether immediate or future and whether 
vested or contingent, into or upon any tenements or hereditaments 
in England, of any tenure, may be assigned by deed (d). 

Provision has been made in certain utiRes for the passing of the 
benefit and burden o| co^nants in a lease upon the assignment, 
whether in whole or in part, of the reversion or the termtf). 


Sect. 6 .—Assignments by the Law Merchant. 

844. The law merchant, which is part of the law of England (/), 
recognised the assignability of various choses in action {g), e.g., bills 
of exchange, promissory notes and drafts payable to bearer (h), 
bills of lading (i), and policies of marine inshrance (. 7 ). But the 
assigninent of these choses in action is now regulated by statute (A:), 
except in the case of those negotiable instruments wliich do not 
come within the terms of the Bills of Exchange Act, 1882 (f), as to 
which the law’ merchant still continues to apply {m). 

Sect. 6. —Assignments by and to the Croicn. 

845. The Crown has always been able to assign choses in 
action provided that they are certain in amount, as, for instance, a 

(f/) Real Property Act, 184,i (8 & 9 Viet. n. 10(5), h. 15. Rut M'ctioti iIocn 
not apply to tbo ri;;ht of re entry on condition broken before alienation of thu 
reversion, but only to an original right where there has been disHoiHin, j»r whoie 
the party hae a right to rec.i)ver lauds, and his right of entry, and nothing but 
that, remains; it means a rigb tof entry in the nature of au estate or interest 
(Hunt V. i/iaAop(lHo3), 8 Exch. 676; Hunt v. Rtmnant. (1864). 9l3xch. 6:56, Ex. 
Oh.). And the reason given for this restriction is, thst it whs at the election of 
the person entitled to enter whether ho would take advantage of tho breach of 
the condition [Jenlitm v. Jones (188‘i), 9 Q. R. I). 128, C. A.). 

(e) Stat. :52 Hen. 8, c. 34; Conveyancing and Law of Property Act, 1881 
(44 & 45 Viet. c. 41), ss. 10—12. See further, title LANmiOUD AND Tknant. 

(/) Co. Liu. 182 a; Harnett v. Drandao (1843), 6 Man. & G. 630, (165, 
Ex. Oh. See also Edit v. East India Co. (1761), 2 Bvirr. 1210, 1226. 

{a) Bechuanaland Kvrplaration Co. V. London Trading Bai k. [1898] 2 Q,. B. 668 ; 
Edeiatein v. Schuler A Co., [1902] 2 K. B. 144 ; Law Quart'rly Review, Vol. V., 
130 245. 

(A) Goodwin y. Roharta f 1875), L. R. 10 Exch. 337, 343, Ex. Ch.; Pitlan v. Van 
Mierop and Jloph'na (1705), 3 Burr. 1663, per Loj-d MansfieU), at p, 1065. See 
Master v. Miller (1791), 4 Term Itep. :5_'0, per Bttllek, J., at p. 342; 
Woedtey V. Pole (1820), 4 B. & Aid. 1. bee titIe’Riu.fl OP Excuanok etc., 
VoL II., pp. 469 et aeq. As to promissoij notes, see note (/), p. 394, ante. 

(f) lickharrow v. Mason fl794), 5 Term Hep. 683 ; Newsom v. Thornfon 
(1805), 6 East, 17, per Lord EiXENBOBOTiait, O’.J., at p. 40. Bnt the assigtieo 
was not entitled at common law to sue in his own name {Thompstm v. Ihanini/ 
(1845), 14 M. & W. 403); and see Stwell v. Burdick (1884), 10 App. Cos. 74, 
per Lord BuLCEBtrair, at p. 91; ‘‘ The Freedom ’’ (isfl), L. K. 3 I*. Cl. 594. 

(j) ^e assignee could not sue in his own name, but the action was brought 
by the assignor, being the original holder of the poliiry, as trustee for his 
asa^ee (Powlea r. Innea (184:5), 11 M. & W. 10, per Pakke, B., at p. 1.3 ; 
Sparkea v. Marshall (1836), 2 Bing. (w. o.) 761, 774; Boddington v. CaateUi 
(1853), 1 £. ft B. 879, Ex. Ch. Bespondentia bonds were also assignable by 
the law merchant (Mader v. MiUer, supra, per Bueleb, J., at p. .342). 

(k) Namely, Billsof Exchange Act, 1882 (45 ft 46 Viet c. 61) ; Bills of Lading 
1855 (18 ft 19 lllot. c. Ill) ; Policies of liarine Insurance Act, 1868 (31 & 32 

Viet 0. 8Q, Te 3 >ealed and repla^ by Marine Insurance Ac^t 1906 (6 Edw. 7, 
c. 41); aod see pp. 894, 395, ante. 

(A 45 ft 46 Yut 0 . 61. Bur such instruments, see titls BlU* ov Exckanoe 
XX a, VoL II., pp. 5(M sf aeg, 

(m) See genemlly, as to whah iastnuasitts are aegotiabls, title Bjees or 
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Sect. <5. upocialty debt, but not J.ho8e which are uncertain, as, for instance. 
Assign- a claim for unliquidated damages (n). 

ments bjr Where the Crown can assign a chose in action the assignee is 
and to the entitled to sue for it in his own name(o). Such an assignment. 
Crown. however, does not entitle the assignee fo assign over the chose in 
action to another subject ( p ). 

There are some choses in action which cannot at common law 
be assigned by the Crown (q), as, for instance, a debt due upon a 
simple contract only and not by specialty (r). 

It has also been said that the King cannot in every case grant an 
annuity over, for liw person is not cliargeable; but that he may do 
so if the annuity bo charged on any of his possessions (a). 


AHsignmfnts 846. A Subject may generally assign to the Crown choses in 
to ihe (-'rown. which are certain (b). Hut a ]iortion of a debt cannot be 

assigned to the Crown (<•); nor can a debt by simple contract (</). 
Ami an old statute (c) is still in force wbicli proliibits any person 
who is a debtor or accountant to the Crown from assigning to the 
C'rowu any debt which is not bond jUlc due to him. 


JCxeiiANOE ETC., Vol. 11., up. o()4 et seq. A covonaiit to pay money is not 
nogoliaMo by the law inorenant {i'roiu'h v. VrUilit I'uncier of England (1(J7H), 
L. R. 8 Q. 11. .‘574, 882); but, see Ikchuavalund Ei^tloraiion Co, v. London 
Tradivif Hank. [1808] 2 Q. 15. C.)8. 

(«) Com. Di". tit. AsHignmoiit, 1); liro. Abr. tit. Chose in Ar-tion; Termes 
do la Loy, snh i w. ('lio.so in Adimi; Co. Tiitt. 282 b, note 1: Widiou v. 
lUrkln/ (lOti'J), 1 riowd. 228; JirtVfrtim'n (\ixe (158G), Dyer, 80 b; Miles v. 
ir////(ims (1714), 1 P. Wins. 40; Master v. Milhr (1701), 4 Term llep. 320, per 
Huu.Kn, J., at p. 810; Y. 15. 2 Hen. 7, 8, pi. 25. This excoj)tion may be 
derived from the universal 8Uocos.sioii accniitig l(j the Crown on forfeitures 
(Polloek, Law of Contracts, 7th ed. 704). It is sugtrt;stod that the following con- 
8iileni1ion8 also may have oja-rated in favour of creating the exception in 
iiuo.-^tion, namely, (1) the niuxim that the King is the fountain of justice, and 
llieroforo cannot be fiuilty of niaintcuiunco or champert 3 '’, or be likel}^ to 
use su(4i ussipfnmeut.s for oppression of his subjects, and (‘i) that the King is 
super U'l/ein, and therefore the principles and usage of common law do not avail 
against him. 

(o; Y. 1), 89 lien. 0, 2(5, pi. 3(5; Vin. Abr, tit. Prerogative of the King, M. hook 9; 
Pulton, 228; Savillo, 3, 133; Bro. Abr. tit. Prerogative 45; Breverton's Case, 
supra; R. v. HVu'/amn (1(506), Cro. Jac. 82; Lambert v. HTuyfor (1825), 4 
15. & C. 138. It has also been said that the King’s grantee may prosecute 
ail exk-nt in the King's name, on tlie gi-ound of the grant being a warrant 
to him to prosecute iu that name (Y. B. 3 Hen. 4, 8, pi. 34; Bro. Abr. tit. 
(’lho.se in Action, pi. 1; Y. B. 19 Uen. 47, pi. 100). As to extents, see title 
Ckown POA-OTICE. * 

(р) R, y. Twine (1608), Oo, Jac. 179. 

Iq) It is doubtful whether the Ctowa can assign to a subject in general 
terms choses in action which are real, such os rights of action in relation to 
land (Bi-o. Abr. tit. Patents, pi. 98; tit. Chose in Action, pi. 14; Priddk and 
Sapfier's (\mc (1613), U Co. Bep. 12; Leon. *21; Chitty, Prerogatives of the 
Crown, 888). The Crown may. however, by special words, assign to a subject 
a right of entry (Vin. Abr. tit. Prerogative of Uxe King, G, book 3). 

(r) Sheppard’s Abridraeut, fo. 3:58. 

(a) Salk. 58,1)1. 1 ; Freem. (k. b.) 331; Chitty, Prerugativea of the Crown, 
388. 389. See also T. Raym. 2-11. 

(5) Sheppard’s Abridgment, fo. 339. 

(с) Owen, 2. 

(ft!) Sheppard’s Abridgment, fo, 338, 

Stat. I Jac. 1, c. 12. 
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Bkct. 7. —Assignments hp Operation of Law, flscr. 7. 

847. The right to a chose in action is in many cases transferred 

by operation of law. Opera- 

Upon the death of an individual nil choses in action to which o_a<RW. 
he was entitled pass*as *a genei*al rule to his personal rejlro- i)eath. 
sentative(/). There are, however, some exceptions (^ 7 ). For 
instance, the interest that the deceased person has in a chose in 
action jointly with another person does not pass to his personal 
representative, but to the other joint holder (A), unless they are 
entitled ns partners in trade, in which case the beneficial interest 
in the deceased person’s share passes to his executor, but the right 
to recover it passes to the surviving partner (i). 

In the* case of a corporation sole, e.g., a bishop or rector, a chose 
in action will not as a rule pass to the successor, but to the executor 
of the deceased (k). 

848. Upon a person being adjudicated bankrupt the property (>f Rankruptry, 
the bankru})t, including his choses in action (/), vests in the ofticial 
receiver, and on tlio appointment of a trustee in the trustee (//<), and, 

with the exception of stocks and shares (n), is to be deemed to 
have been duly assigned to the trustee (o). 

849. Under the law in force prior to the year 1883 marriage Marrmgc. 
vested in the husband a certain qualilicd title in the choses in 
action of the wife, but since the coming into operation of the 
Married Women’s Property Act, 1882 (p), this is no longer the 

case ((/). 

860. Choses in action belonging to a pauper may be made avail- Pauperism, 
able for defraying the expenses incurred for his maintenance and 
burial (r). 

851. The right to a chose in action may bo transferred to a Ksecuifon. 
judgment creditor by various forms of execution, e,g., the attachment 
of a debt or the appointment of a receiver («). 


(/) 1 8annd. 210 a, note to W/ieaileg v. Lanf, See title Executous 
AND Administkators ; and, aa to the choses in action of a married woman, 
title Hvsband and Wife. 

(j) See generally, title Executors and Administrators. 

\ h ) Southcote V. Jfmre (1818), 8 Taunt. 87. 

m See title Partnership. • t 

h) Eowley v. Knight {\Sfi9), L. R. 14 Q. B. 240; .see further, title Corporations. 

(A Bankruptev Act. 1883 (46 & 47 Viet. c. 62), s. 168. 

• (m) 8. 64(I},(2). 

(n) Ibid., fl. 60^3). 

( 0 ) Ibid., B. 50 (5). See further, title Bankruptcy, Vol. TI., p. I'tO. 

46 & 46 Viet. 0 . 7 . 6 . 

(g) See generally, title Husband and Wife. 

(r) Poor Law Amendment Act, 1849 (12 db 13 Viet, a 103), s. 19. See title 
Poos Law. 

(«} See title Ekkoution. 
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Part III.—Choses in Action not capable 

of Assignment. 

• • 

662. There are Bome choses in action which have never been 
assignable; and, broadly speaking, it may be said that the ground 
of their non-assignability is denoted by that comprehensive 
expression “ public policy ’* (t). 

Thus, public policy forbids that effect should be given to assign¬ 
ments of pensions and salaries of public officers payable to them 
for the purpose of maintaining the dignity of their office, or to 
assure a due discharge of its duties (a). But the office .must be 
a public one, or in some way connected with the public service (6), 
and to make the office a public office the pay must come out of 
national, and not out of local, funds, and the office must be public 
in a very strict sense of that term. It is not enough that the due 
discharge of the duties of the office should be for the public benefit 
in a secondary and remote sense (c), for if the office is a sinecure, 
and the duties have ceased, the })eiisions or annuities in respect 
thereof are assignable (d). 

863. Thus, the salaries of the following public offices cannot be 
assigned: a judge (r), a clerk of the peace (/), an assistant parliamen¬ 
tary counsel to the Treasury (g), officer in the army or navy (ft) 


(t) For the aveubince of fraudulent und voluntary assignments, see titles 
BaNKROPTOY ANP iNSOnVESOY, Vol. II., pp. 276 et s<y.; b’RAUnULENT AKD 
Voidable Conveyances. 

(rt) Sfone V. Z.«Wer</a/e'(1795), 2 Anst. 633; Qren/dlv. Wintbor {Denn) (1840), 
2 lUuiv. 644, 649; and see lie llugtjim. Ex purte Huggine (1882), 21 Ch. D. 86, 
C. A. 


(6) Orenfdl v. Wiiuitor {Uettn), gupra. 

(<:) Re Miramg, 1^1891] 1 (I. 11. 691, wliere the assignment of the salary of a 
workhouse chaplain payable out of the poor rate was held valid. A clergyman 
having the cure of souls is not a public officer, and there has been no decision 
iigaiiist the assignment of his interest. At common law a benoficed clergyman 
can charge his benefice; niul although this was made unlawful by stat. IS Eliz. 
c. 20, yet when that Act was repealed in 1803 by stat. 43 (leo. 3, o. 84, s. 10, a 
charge given lietween 1803 and 1817 (when sta^ 43 Geo. 8, o. 84, was repealed, 
and stat. 13 Eliz. 0. 20 revived by stat. 67 Ooo. 3, c. 99} was held valid 
{^Mdctdfe V. F«r^• (Arehbighop) (183G), I My. & Cr. 647). 

(d) Arbiithnot v. ATorlon (1846), 6 Moo. P. 0. 0. 219; Oren/eM v. Windtor 

(/>raw),«Hpr<i, atp. 660, , . 

(e) vir^MtAnot v. Norton, eupra; Flartg v. Odium (1790), 3 Term Ben. 
681. 


(/) PtUmor V. Bate (1821), 2 Brod. & Bing. 673 ; ffill v. Paul (1840), 8 <3. A 
Fin. 296, H. L. As to clerks of the peace, see titles Maqisteates ; PuBUC 

OjFFlCIiHSs 

(j;) Cooper v. ReiUp (1629), 2 Sim, 560. 

(/i) Btone V. Liddardale (1796), 2 Anst. 

Lidderdate v. Montroao (1791), 4 1 _ _ 

(1791), X lly. BI. 027; McCarthy v. GooW (iSlO), 1 BaU & R 387. 
But aii'ears of half-pay or full pay aro assignable, sinoe the right there 
has become absolute (Price v. LovOt (1851), 20 L. J. (oH.) 270): oomnue 
fjww V. Priw (1889), 22 Q. B. I). 429, 0. A. ; and see also TuiM v. BoolUv 
Ore^oR V. ^indeor {Dean), nipra; EUie w. 0^ (siarl) 

(1833), 6 Sun. 214, 


633 ; Flarty v. Odium, oupra ; 
Term Bep. 248; Barwiek v. Bead 
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«rhether on half-pay or full pay <i); and, as a general rule, the 
profits of a public office are not assignable (A:). 

854. Where a pension is granted by the Crown to one w'ho, 
though not for the time engaged in any active duties, is still liable 
to bo called to active sorviod, and is therefore to be considered du 
the service of the Grown, the pension is to be considered as to 
some extent granted in order to maintain the grantee until he is 
called on to serve again (0* So compensation to a civil servant on 
reduction in an office, he being liable to be called upon to serve 
again, is not assignable (m). ^d a pension having for its object a 
perpetual memorial of national gratitude for public services is not 
alienable (a). 

But a Inan may assign a pension given to him entirely for past 
services, whether granted to him for life or daring pleasure (o), 
except where such assignment is forbidden by statute, as, for 
instance, deferred pay or military reward payable to any officer 
or soldier of the army. Royal Marines, or His Majesty’s Indian 
forces, or of the Royal Malta Fencible Artillery, or any pension, 
allowance, or relief payable to any such officer or soldier, or to his 
widow, child, or other relative, or to any person in respect of 
military service (;>); naval pensions payable to an officer in the 
navy, seaman, or marine, or to an officer’s widow; allowances from 


(<■) CollyrT V. FaUon (1823), 1 Turn. & E. 459, 474 ; Apthorpe v. Aptluir})« 
(1887), 12 P. 1). 192, C. A. See alee /mw v. Law (1735), Cas. tv.mp, Talb. 140 ; 
Stuart V. Tucker (1777), 2 Win. III. 1137 ; Moiiyti v. Leake (1799), 8 Term Itep. 
411, 414; Davie v. tidyar (1811), 4 Taunt. 03; ntat. 1 Goo. 2, st. 2, o. 14, and 
sfeat, 1 Goo. 4, 0 . 119, 8. 38; Druldy v. Ih>se (1817), 3 Mor. 86; Cathcart v. 
Jtlachvood (1765), Cooke’s IJankruptcy Tjawa, 8th od. 318, H. Ji. ; Jte Keehy, 
A’* ftarte Hawker (1872), 7 Ch. App. *214. lint military prize-money, though 
resting on the mere bounty of the Crowti, is diitorent in its nature and objects 
frtun military pay, and may be effectually assigned {Aie-caiuler y, Welliuytmt 



Kep. 68^; LidderdcUe v. Montrose {Duke) (li91). 4 Term Eep. 248; McCarthy v. 
Qoold (1810), 1 Ball & B. 387. 

(n) Davie v. Marlborough {Duke) (1818), 1 Svan. 74. 

(o) WetU V. Fester, supra, per Paek«, B., at p. 1^2, approved ia Willcack 

T. TtrrM (1878), 3 Ex. D. 323, 0. A. (pension of former ootmty court 
judge); McCarthy y. Goold, supra, distinguishing Stone v. Lidderdale (1796), 
*2 Anat- 533. See also Arbuthnot y. Norton, supra (sum payable to executors of 
a judge); Dent v. Deed (1867), L. E. 1 P. & D. 366 (Indian navy officer’s 
pension); Sansom v. Sansom (1879), 4 P. D. 69 (civil servioe pension); lie 
Huggins, Sx parte Huggins (1882), 21 Ch. D. 85, 0. A. (pennon of retired colonial 
judge) ; McBean v. Deane (1885), SO Oh. D. 520, where an annuity to a retiring 
inniiTnb ftTit under the Union of Beneftcaa Act, 1860 (23 & 24 Viet. c. 142), was 
held assignable; and contrast Oathereede v. Smith (1881), 17 CE I). 1 , 0. A. ; 7 
Q. B. D. 626, 0. A, where the was payable to ffie retiring ineombeut 

nt> de r the Incumbents Resignation Act, 1871 {M A 35 Viet. c. 4^, s. 10. 

!•) Army Act, 1881 £44 & 45 Viet c. 58), ss. 141. 190; Bireh r. Birch 
(1883), 6 P. D. 168 ; Lucas v. Harris (1886), 18 Q. B. D. 127, 0. A.; Crowe v. 
>V*s (1889), 22 a. B. D. 429, C. A.* 
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the CompasBionatG Fund; marine half-pay; and payments and 
rewards etc. in respect’ of services in the navy and marines to a 
subordinate ofiicer, seaman, or marine {q ); a pension allowed to a 
retired incumbent under the Incumbents’ Eesignation Act, 1871 (r). 

A trustee in bankruptcy, however, may ^pply to the court for 
an order appropriating the pension or other similar income for 
the benefit of the creditors, after setting aside sufficient for the 
bankrupt’s support (s). 

856. Alimony granted to a wife is not assignable. It is not in 
the nature of property, but only money paid by the order of the 
court from time to time to provide for the maintenance of the 
wife (t). Bo also maintenance ordered under the Divorce and 
Matrimonial Causes Act, 1806, is not alienable (w), bht a life 
annuity secured to a divorced wife under the Divorce Act, 1857, is 
assignable (v). 

856. An allowance to the committee of a lunatic for the purpose 
of keeping up an establishment for the lunatic and other members 
of his family cannot bo mortgaged («.'). 

867. A bare right of litigation, such as a mere right to damages 
for a wrongful act, is not assignable {x). 

Bo, too, jis.signmeiit.s of the following kinds are void, namely, an 
assignment of the uioro right to sue a trustee on the chance of 
recoviiring from him some interest or profits in respect of part of 
the trust funds formerly in his hands (y); an assignment of a 


{(]) Niuul iimi ^Marino Pay and Poiisiona Act, ISl).'* (28 & 29 Viet. c. 78), a. 4. 
(r) .‘5-1 X*, 85 Viet. c. 41; «o« dathereole v. Smith (1881), 17 Ob. D. 1, C. A.; 
7U. U. D. 02(5, 0. 

(fl) lliuikvujdcy Act, 1SS8 (-16 & 47 Viet. c. 52). S'<, 44, 52, 58. Soo title 
PiANKiu'PUJY AM> INSOLVENCY, Vol. If., p. 191 ; Ite Cor^Ei', parte Vorser (1817), 
11 .lur. 212; AV l\ii/nr, E:r parte SjoMier (1847), 11 Jur. 908 ; Re IIu^ghis, Ex 
patie J/tit;giii8 (ISSU), 21 Oh. 1). 85. A. (retired judge of a Crown colony); 
Spaaiier v. Ratiia: (1852), 1 Do O. M G. 883, whore the right to the annuity 
awarded fls coiiiponsaliuu lou commissioner of bankruptcy whose duties had been 
abt)lisi)od by law was hold to pass to his trustee in bankruptcy, although the 
annuity doiiondcd upon the annuitant's making an allidarit of certain facts 
bot'oro each payniont. 

(t) Re Rohimoti (188-1), 27 Ch. D. 160, 0. A. See Vandergucht v. He Blaquiert 
(1889), h Mv. & Or. 229, and title Uusband and Wife. 

(a) 29 & 80 Viet. c. 82, a. 1 ; na«/a>« v. WatUns, [1896] P. 222, C, A. 

(c) 20 & 2! Viet. c. 85, a. 82; Ilarrienn v. Harrison (1888), 13 P. D. 180, 0. A. 
(tr) IVcId (1882). 2(1 Ch. D. 451, G A. 

i,t) Ditumn v. Great Eorlhern and Citij Rail. Co., [1903] 1 K. B. 260, 0. A., 
per STittLiNO, L.J., at p. 271, approving Prosser v. Edmonds (1835), I 
Y. * 0. (EX.) 481, 490-499; Filzrog v. Cave, [1905] 2 K. B. 364, C. A., per 
Cozk.n8-HUjrdt, at p. 371; Hilly. Uoiih{\mi), L. R. 4 Eq. 260; HWI 

T. Hownes (1811),. 18 Ves. P20. .See also Pinrell v. Knoidtr (1741). 2 Atk. 
224 ; Kmnei/ v, Browne (1796), 3 Hidg. Pari. Bep. 462, 498, 501 ; Baylu v. 
Tiirrelt (1813), 2 Ball & B. 858 ; Stanley v. Jones (1831), 7 Bing. 369 ; Sprue v. 
Porter (1850), 7 E. & B. 58; 'A-im v, Noblett (1869), 4 I. R. 64; Ktiogh v. 
MetJraih (isso), 6 L. B. Ir. 478. But a right of action to recover unliquidated 
damages lor bieach of coahract may be assigned when incident to the transfer 
of a busiuese; ««« note (p), p. 369, ante. As to aasignmenis of choses in action 
void IIS Mivinniiig of champerty os maintenance, see generally, title Action, 
Vol. I., p. 51. 

(y) UUl V. B“yh, supra- • 
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licence to take possesaion of f»oods (^); au aasigimiont of a i-ight to 
set aside a deed on the ground of fraud («) ;* and an assigiiiuunt of 
a debt due from a company, coupled with the right to proceed with 
a winding-up petition against the company already liled by the 
assignor with the view df ol/taining payment of the debt {!>). 

Again, policies of fire assurance are not assignable nor intended 
to be assigned from one person to another without the consent of 
the office(e). 

858. Where a contract involves personal .skill or confidence, 
such as a contract between an author and publisher tliiit the one 
shall write and the other publish a book, it is «oL assignable (d). 
Au agreement, however, by the vendor of a patent to assign to the 
purchaser all future patent rights which the vendor may hereafter 
acquire of a like nature to the patent sold, is not contrary to pulilic 
policy (e). Tho henellt of a covenant entered into for the porsona.1 
advantage of an individual, not for the protection of property, is 
not assignable (J). 

859. Tlio more insertion in a contract, as, for examjdo, in a 
policy of life insurance, of an express condition that it shall not 
be assignable in any case whatever will not necessarily provont 
tho assignment of the heiielicial interest in the contract {</). 
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n)|,niinHl 

IMSiglUUCllt. 


(s) Re Raris & Co., A'c parte Rawtingn (ISSS), 22 Q. B. I). ItW, 0. A., following 
Drown v. MctropotUaii, (huttiiea Life Assurance Co. (ISoW), 28 Jj. J, (u. B.) 2.‘{t). 

(</) Fitzroy v. Cave, [190o] 2 K. B. Uftl, U. A., jfw Cozens- Ha iiuv, fj.J., at 
p. 371. 

(h) Re Paris Bleating Rink Co. (1877), 5 Ch. D. 

(c) /ji/ncA V. /^aheW(l729), 4 Bro. I’url. Ous. 431 ; Sadlers* Co. y. BadtWf (174.3), 

{d) Stevens y. Denning (1854), 1 K. & J. 1G8; Gibson v. CarrntJters (1841), 8 
M. & W. 321 ; Robstm v. Drnmttwnd (1831), 2 B. & Ad, 303; and coinjiaro 
RriliaJi Waggon Co. r. Lea (1880), 5 Q. B. 1). 149. See ak<‘ TnternutivinU Fibre. 
Syndicate v. Dawson (iDOl), 84 L. T. 803, II. L. ; Berlitz , hool of Lavgnagrs 
V. DucLiine (1903), 6 F. (Ct. of Sess.) 181 ; Kemp v. BaeraeJn.au, [lfK)(iJ 2 K. B. 
604, C. A.; Borland's Trustee v. Steel Brothers <fc Co.. Ltd., n9Ul] 1 Cb. 279 ; 
Tot hurst V. Associated Portland Cement Manufacturers (1900), [1903] A. C. 414 ; 
and for tho full treatment of the osaigiiineut of contract, eeo titlo Contuaci'. 

(f) Printing and Numerical Registering Co. v. Sampsen (1875), L. 11.19 Eq. 462. 
(/) Davies v. Davies (1887). 36 Ch. 1). 359, 388, 394, C. A. 

(g) Re Turcan (1888), 40 Ch. D. 5, C. A. Compare Brunton r. Klectriral 
Engineering Corporation, n892] 1 Ch. 434; English and Scottish Mercantile 
Investment Corporation v. Brunton, [1892] 2 Q. B. 700, C. A.; Robson v. Smith, 
[1895] 2 Cli. 118. 
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See Ecolbsiastical Law, 
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See CouiiTS ; AnMiitAT/rY. 


CIRCUITS. 

See IJ.MinisTTsns ; Cornrs. 


CIRCULAR NOTES. 

See Eanekus and Banking. 


. CLERGY. 

See Ecclssiasticaij Law. 
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Part I.—-Different Kinds of Clubs. 

Sect. 1.— Definition and Classification. 

t * • 

860. A club may l)e defined as a society of persons associated 
together for social intercourse, for the promotion of politics, sport, 
art, science, or literature, or for any purpose except the acquisition 
of gain. The purpose of social intercourse may bo combined with 
any other purpose, subject to the exception mentioned. The pur¬ 
poses for which a club exists may be altered or modified, and there 
is no rule of la'w that requires a club to fulfil each and every 
separate purpose for which it was originally formed (a)., 

861. There are various kind.s of club.s, which are governed, 
according to the nature of their constitution, by different rules of 
law. They may conveniently be divided into the following classes:— 

(1) Unincorporated members’ clubs; 

(2) Unincorporated proprietary clubs; 

{;}) Clubs incorporated under the Companies Acts, 1862 to 
1907 (6); 

(4) Working men’s clubs registered under the Friendly Societies 
Act, 1896 (<?); 

(5) Shop clubs. 

Sect. 2. — Memhers* Clubs. 

862. An unincorporated members’ club is a society of persons 
each of whom contributes to the funds out of which the expenses of 
conducting the society are paid. Such contribution is generally 
made by moans of entrance fees or subscriptions, or both (rf). The 
society is not a partnership, because the members are not associated 
with a view to profit (e), nor, for the same reason, is it an association 
requiring registration as a company (/). It is not recognised as 
having any legal existence apart from the members of which it is 
composed (g). 

The members for the time being are jointly entitled to all the 
property and funds of the club, the property usually being vested 
in trustees. It is only upon a dissolution (h), however, that the> 
individual interests of the members in the property become capable 
of realisation. Until then their rights are merely to enjoy the use 
of the club premisq^ and other privileges of the society, in accordance 


(a) Soo 2'heUtuton r. VaJentia (Viseount), [1907] 2 Ch. 1, 0. A. ' 

(h) For these Acts, see title Companies. 

(f) d9 & 60 Viet. c. 23; see title Fkikndlt SooiEl'IES. 

(rf) But the rules of a club may provide for the election of honorary members 
who xnahe no contribution .to the club funds, and, generally, are precluded from 
any voice in the management. 

(<*) Flmnyng V. Htetw (1830), 2 M. & W. 172; see Partnership Act, 1890 
(53 & 64 Viot 0. 39), «. 1. 

(/) Companies Act, 1862 (23 & 26 Vic^^. o. 89), s. 4 ; and see Re 8t. /ames'i 
Club (1832), 2 De G. M. & G. 888. 

(o) Steele v. Qourley (1886), 3 T. L. R. 118, per D'Xt, J., at p. 1I9« 

(a) Am to dissolution, see p. 437, post. • 
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with the rules, so long as they duly pay their subscriptions and 
continue to be members (i). « 

863. The rights and duties of the members of such a club as 
between themselves, and the internal arrangements for carrying it 
on, depend upon the rules. Subject to any rule to the contmiyi 
the property and funds of the club belong to the members for the 
time being jointly in equal shares; and if provisions are supplied to 
a member, at a given price, this does not constitute a sale; it is 
in effect a release by the other members of their interest in the 
goods supplied (k). 

The entire management of the club and its property is in the 
hands of the members. The business of the club is either con* 
ducted by them jointly in general meeting, or, as is usually the case, 
delegated by them to committees in accordance with the rules (1). 

No portion of the property may, liowever, be alienated by the 
club, except in the ordinary course of the administration of its 
affairs, and for purposes incidental to its objects, without the 
consent of every member (m). 

864. If a member of a club, whether a members* or proprietary 
club, and whether incorporated or not, steals or embezzles any of 
the property or moneys of the club, he may be convicted of larceny 
or embezzlement (»)• 


SiiCT. 3. —Vroprietary C!nb». 

865. An unincorporated proprietary club is of an entirely 
different nature. The property and funds of the club belong to tlio 
proprietor, who usually conducts it with a view to profit (o). The 
members, in consideration of the payment by them to the proprietor 
of entrance fees and subscriptions, are entitled to make such use 
of the premises and property, and to exercise such < ther rights and 
privileges, as the contract between them and the {woi.rietor justifies. 

In relation to the property of the club, the members are in tho 
position of licensees; and if wrongfully excluded from the privileges 
for which they have paid, their only remedy is an action against 


• (t) For precedents of rules of members* clubs, sec Encjclcipoidia of Forms, 
Vol. m., pp. 737, 735 et sfq. 

(k) Oraffv. Evans (1882), 8 Q. B. D. 373, 378, .'{79. 

(l) T^e interest of a member in the property of tho club is not transferable 
or transmissible, and continues only during membership., 

(wi) Murray ▼. Johnstone (1896), 23 E. (Ct. of Sees.) 981, where it was resolved 
by a majority in general meeting of a curling club to ]»resent a cup, which ha'l 
bdbn won by the club, to the person who bad acted as skip of the rink at the 
oontesto when the cup was won, and it was held that the resolution was vltra virr-t. 

(n) Larceny Act, 1868 (31 & 32 Viof. c. 116), s. 1. As to the form of indict¬ 
ment in the case of an unincorporated memMrs’ club, see A. v. Itolsm (1883), 
16 Q. B. D. 137. In the case of a rostered working men’s club, the property 
may be stated to be the property of the trustees in their ])roper names, as 
trustees for the dub, without ftwther description (Friendly .Societies Act, 1896 
(69 ft 60 Viet. 0 .23), s. 61). See, generally, title CRuerKAL Law a»i» Fboobdurs. 

(e) proprietor of a dub formed for ttie purpose of ozhibitiag and selling 
plomres does not carry on the business of a picture dealer so M to exempt tbe 
pifitares exhibited on the club premises from distiess fw rent {Challoner v. 
ftohinsm, [1968] 1 Ch. 49, 0. A., per (iozxMs-iXAiiny, &1.U., at p. 66). 
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Sect. 3. tho proprietor fur damages for breach of contract (p). Mmnbers 
Proprietary may be sued by the proprietor for articles consumed, as for goods 
Globs. Bold and delivered (g). 

Mniwifemeut. management of a proprietary club is usually given wholly or 

m part to a committee of the member (r)^ 

Sect. 4. —Incorporated Clubs. 
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866 . A club incorporated under the Companies Acts, 1862 to 
1007, may be in substance a members’ club, with the advantages 
incident to incorporation as a company, especially that of suing 
and being sued as a legal entity, or may be a proprietary club, 
with an incorporated company as proprietor instead of an individual. 
The uoin})any may be limited by shares or by guarantee (s), end in 
either case the liability may be merely nominal in amount. In 
tho case of a company limited by shares, it may be provided that 
ev(uy member of the club shall be a shareholder in the company, 
and every shareholder in the company a member of the club, 
provision being made for the acquisition by existing members of 
the shares of those who cease to be members, whether by death, 
resignation, or otherwise (t). But the moat convenient method, 
when a members’ club is incorporated, is to register it as a com¬ 
pany limited by guarantee, the members of the club for the time 
being constituting the company (u). 

If a members’ club is incorporated as a company limited by 
shares, the articles of association to some extent take the place of 
club rules, and may be supplemented by bye-laws. If it is regis¬ 
tered as an association limited by guarantee, the rules governing 
the relations of the members inter se are generally appended to the 
memorandum of association, and they together form the regulations 
of tho company. In either case the objects of the club are set 
forth in the memorandum of association. 


r.iabii«.ie8 of 867. No member is liable in respect of the debts and liabilities 
niombc!*, ^f the company except in the event of a winding-up, and then the 
liability is limited to tho amount unpaid on his shares or the 
amount of his guarantee, as the case may be (a). 

Tile relations between the members inter se of an incorporated 
members’ club are, generally speaking, similar to those whi^ exist* 
in the case of an unincorporated members’ club, but as regards 
external relations, that is to say, as between the club and persons 
who are not members, the ordipary rules applicable to incorporated 
companies apply. 


(p) Gee !►. 417, post. 

(o) Oompan Bowyer v. Percy Supper Cluh, [189S] 2 Q. B. 154; BaM v. 
Wais 08190}. 44 Oh. B. 661, p«r Stiiujno, J., at p. 676; and p. 4S0, post. 

(r) For a preeedant of rules of a proprietary olub,see£n(yolopttdia of Ftams, 
Vol. HX, p. i4S. 

f«) Oompanies Aot, 1862 (2S & 26 Yiot. o. 89), s. 7. 

(f) See title OoXFAihse. The shares cumot, however, he aequired hr the 
cotapanj {Trssor t. Whitwrth (1687), 12 kpp. Cas. 409). 

(«} For apreoedsaibef the memoo^umaTO artidean aasooiationol anisow- 
porated dub Hndted by guarantee, see Enoyehqisedia of Forms, Yd. lH., n. ^1. 

(a) Oompaniee Aot, (25 A 26 Yiot e. 89), a. S8; see fuidier, titls 
OoMFAinxs. * 
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M8. Where an ineorporated dab Is hi substuice a xnembffirs* 
dab not established teith a view to profit, it loaj, with the sanction 
of the Board of Trade, be registered without the word “ limited ” (6), 
and the word “ dub ” may be used as part of the name instead of 
the word *' company.” . , 

869. In the case of an incorporated proprietary club, the rela¬ 
tions between the members of the club and the coiupan3' aro 
governed by the same rules as those which govern the relations 
between the members and proprietor of an unincorporated pro¬ 
prietary club. The company is quite distinct from the dub, the 
company merely taking the place of the proprietpr; the relations 
of the members of the club inier se are governed by rules, as in 
the case of an unincorporated members' club, and the rights 
and liabilities of the shareholders in the company depend upon 
the memorandum and articles of association, ns in the case of an 
ordinary trading company. 

Sect. — Working Men's Chihs. 

870. Workiiig men’s clubs, which are defined as “ societies for 
purposes of social intercourse, mutual helpfulness, mental and 
moral improvement, and rational recreation ” (c), may be registered 
as friendly societies without payment of any feo(rf), and then 
become subject for the most part to the statutory provisiois 
relating to registered friendly societies generally (c). Every club 
so registered must have a registered office (/), must appoint one or 
more trustees (^), must annually submit its accounts for audit 
either to a public auditor or to two or more persons appointed ))y 
the rules of the club (/t)» and must send annual returns of its 
receipts and expenditure, funds and efTects, to tho Itegistrar of 
Friendly Societies (t), and supply a copy thereof to any meml>er 
gratuitously on application (/c). A club so registered may by Ri)e<iial 
resolution (0, duly registered convert itself inio a company 
under the Companies Acts, 1862 to 1907 («). 

871. There is no necessity for a working men’s club to be 
registered as a friendly society, and associations of working mfui, 
when unregistered, are in the same legal }>ositibn as uniucorpoi's ttid 
members’, or proprietary clubs, as the case may be. Among the 
advantages of registration are exemption from stamp duty upon 
receipts and some other documents m); certain facilities for tlie 

(6) CompBiiies Act, 1867 (80 & 31 Viet* c. 131), h. 23., 

(e) Friendly Sorieties Act, 1896 (fl9 & 60 Viet. c. 25), h. R (4). 

. («0 /Wd., s. 96. 

(«) See title Friekput Soonrrixs. 

(/} Friendly Societies Act, 1896 (59 ft 60 Viet. c. 2.5). s. 24. 

Ifndmt S. 25. 

?%) ib'd.. m. 26, so. 

to Ibid., B. 27. 

(5) Ibid., s. 39. 

in Ibid., 8. 74. 

m) Ibid., a 75. ... 

It) Ibid., a 71, referring to tne Acts then in force, which were extended by 
aeOompeniee 1900 (6S ft 64 Viet. o. 48}; end by the CkonpMiies Act, HM>7 
(TEdw.^o. 50). 

(8) lUd., a 33. 


SeoT. 4. 

Incor¬ 

porated 

Clabs. 

Ksme of dub. 

Inooinoimted 

proprieiaiy 

clubs. 


working 

men’s 


Advantsgrs of 
regintrsUnn. 



410 


Clubs. 


SkOT. 6. 

Working 

Men’s 

Clubs. 


Definition. 


OonipnlHory 

men)bor»liii> 

prohibitud. 


Except i«m 
In fuse of 
railway 
employees. 


Ccrtificnl ion. 


Worknien to 
bo cousnlted. 


investment of funds (p); priority of claims against officers who die, 
become bankrupt, or'have execution issued against them ( 9 ); and 
devolution of property on death, resignation, or removal of a 
trustee (r). Any member is entitled to inspect the books of the 
club at all reasonable hours («). Machinery is provided for the 
settlement of disputes {t), and for the dissolution of the club (u). 

Sect. 6 . — Shop Cluha. 

872. A shop club (or thrift fund) is defined as any club or 
society for providing benefits to workmen in connection with a 
worksliop, factory, dock, shop or warehouse (n). 

873. It is an oiT 6 nce(b) for an employer to make it u condition 
of employment that any workman shall join a shop club, unless it is 
registered (c), or certified by the Registrar of Friendly Societies (d), 
or to make it a condition of employment that any workman shall 
discontinue his membership of any friendly society, or not become 
a member of any such society other than the shop club (e). 

These provisions do not prohibit tlie compulsory membership of 
any superannuation fund, insurance or other society, existing on 
.Taniiary 1,1903, for the benefit of persons employed by any railway 
company, to the funds of which the company contributes (/). 

874. No shop club inny be certified unless the Registrar of 
Friendly Societies is satisfied that it affords to the workmen benefits 
of tt substantial kind, in the form of contributions or benefits at the 
cost of the employer in addition to those provided by the contribu¬ 
tions of the workmen; that it is of a permanent character and not 
a society that annually or periodically divides its funds ; and that 
no morahor may be roquired to cease his membership on leaving 
the firm with which the club is connected, except as hereinafter 
mentioned (< 7 ). 

Reforo certifying any shop club, the registrar must be satisfied, 
after taking steps to ascertain the views of the workmen, that at 
least three-fourths of them desire its establishment, and must con¬ 
sider any objections they may make to the certification (h). 


(j)) Friendlr Socioties Act, 1806 (50 & 60 Viot. c. 26), s. 44. 

(q) Ibid., B. 35. 

(r) Ibtd., 8 . 50. 

(#) Ibid., 8. 40. , 

m Ibid., 8. 68. 

(tt) Ibid., as. 78—-83. For these advantages in detail, see title Fbisndlt 
SOOIXTIBS. 

(а) Shop Clubs Act, 1902 (2 £dw. 7, a 21), s. 7. 

(б) The penalty is a fine, on summary conviction, not exceeding £5, or, in 
the ease ox a second or subsequent conviction within one year of a previous 
uonviction, a fine not exceeding £20 {ibid., s. 4). 

(c) Under the Friendly Societies Act', 1806 (60 & 60 Yict. o. 25); see 
title FRTSNDI.T SOOEBTIXS. 

(d) Shop Clubs Act, 1902 (2 Edw. 7. c. 21), s. 2. 
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#T\ 

875 . In any case where a workxnttii l}y the conditions of his 
employment is a member of a shop club, hek is entitled, on being 
dismissed from or leaving his employment, unless contrary to the 
rules of the club, to the option of remaining a member or having 
returned to him the amount of his share of the funds of the club, 
to be ascertained by actuarial calculation ; but if he exorcises the 
option to remain a member he is not entitled, so long as he remains 
out of such employment, to take any part in the management of 
the club, or to vote in respect thereof (i). 


Part II.—Constitution and Internal 
Arrangements. 

Shot. 1. — Ihtlea. 

876 . Every club is governed by rules, which generally specify 
the purposes for which it is institulod.nTul make j>rovi8ion as to the 
admission of members, the iiaymeufc of entrance foes and suhsci ip- 
tions, the resignatioir and expulsion of members, the managoment 
of the affairs of the club, ordinary and extraordinary general meetings 
of the members, alteration of the rules and making of now rnl(5s, 
hours of opening and closing, admis.sion of guests, and such other 
matters as may ho thought expedient, having regard to tho nature 
and objects of the club. 

877 . The rul(!s form part of the contract between the members in 
the case of a members’ club, and between the membors on the one 
hand and the proprietor on the other in the case •£ a proi)rietary 
club (a). 

878 . It i.s usual for tho secretary to send a copy of the rules to 
every new member on admission, hut this is not necessary. If Uie 
rules are accessible to the menihors, tliey are deemed to have notice 
of them, and are bound by them (h). 

879 . The rules of a registered working men’s club must specify 
the name and registered office of the club, and the objects for which it 
is established, and must provide fonthe following matters: tho terms 
of admission of members, and the conse([uenc(5a of non-payment 
ef any subscription; the mode of holding meetings, the right of 
voting, and the manner of making, altering, or rescinding rules; 
the appointment and removal of a committee of management, of a 


<0 Shop Clubs Act, 1902 (2 Edw. 7, c. 21), s. 6. 

(а) £ytfelkiny. JBlaikhwmt (1675), 45 L. 3. (cn.) 219; Jhm« v. Wylie (1844), 1 
Car. & fcr. 267. 

(б) Baggdt r. Mutgrave (1827), 2 C. & V. 656, whore tho rules wero contained 
in a book, kept at tho club premiaes, and accoeaible to auch ol ffie mein bora ax 
chose to inspect them. For precedents of rules ftd.ijjted fur clubs of various 
kinds, see Encyclopfodia of Forma, Vol. HI., pp. 737 tt teg. 
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Scot. 1 . treasurer and other officers, and of trustees; the keeping of accounts 

Boles. and audit of the sama at least once a 3foar; annual returns to the 
Begistrar of Friendly Societies of the receipts, funds, effects, and 
expenditure, and number of members; inspection of the books by 
members; and the manner in which disputes are to be settled (e). 
Copies of the rules must be sent to the registrar on the application 
for registration (d), and must be furnished to any member on 
demand, on payment of a sum not exceeding one shilling (e). No 
amendment or alteration of the rules is valid until registered (/). 

Ciiinndf 880 . The rules of a certified shop club must provide for all the 

4ho|, clubs. matters above mentioned with regard to working men’s clubs, and 

for the following matters in addition : the purposes for which the 
funds are applicable, the conditions under which any member may 
become entitled to any benefits, and the fines and forfeitures to be 
imposed on any member; the investment of the funds; the 
keeping separate accounts of all moneys received or paid on account 
of every particular fund or benefit assured for which a separate 
table of contributions payable shall have been adopted, and a 
separate account of the expenses of management and contributions 
on account thereof; a valuation once at least in every five years of 
the assets and liabilities, including the estimated risks and con¬ 
tributions ; the voluntary dissolution of the club by consent of not 
loss than live-sixths in value of the persons contributing to its 
funds, and of every person for the time being entitled to any 
benefit fruLu its funds, unless his claim be first satisfied or 
adc(]uately provided for; and the right of one-fifth of the total 
number of members, or of 100 members in the case of a society 
of 1,000 and not exceeding 10,000, or 500 in the ease of a society of 
move than 10,000 members, to apply to the Chief Begistrar of 
Friendly Societies for an investigation of the affairs of the society 
or for winding up the same (*;). 


AlU'iiUioii of 
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cori'oiiiitil 
lllCItllH'lh’ 

dull. 


881 . The ruluK of an unincorporated members’ club can only be 
altered or added to in accordance with the express provisions of 
the rules themselves, except whore the alteration or addition is 
made with the consent of every member (//}. Thus, where the rules 
of such a club contain no express provision for Uieir amendment 
or alteration, but have been altered from time to time in general 
meeting, and the members have acquiesced in the alterations, a 
member who declines to pay an increased subscription which has 
been resolved upon*in generaFmeeting, and who is posted in 
default,Is entitled to an injunction restraining the committee from 
excluding him from the privileges of the club, although he has* 


(c) Friendly Bodetiee Act, 1806 (39 & 60 Viet. o. 25), s. 9(.1) and Sdied. I; 
iuw title Fui£N 1 >i.t SooiETlBS. For furnu) of rules of a registwod working 
loan's dub, eee Eucyolopsadia of Forme, VoL IIL, p. 772. 
id) Ibid., 8. 9 (2). 

(e) 1 bid., B. 88. 

(/) Ibiti., e. IS. . 

M Shop Olube Act, 1902 (2 Edw. 7, o. 21), a 8, and Sdiedule. 

(a) Barimjton t. Smdall, [1903] 1 Ch. 921; JJiiwkitu r. Antrobm (1681), 17 
Oh. D. 613. • 
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himself acquiesced in some of the previous alterations, and 
the reasonableness or otherwise of the alteration objected to is 
immaterial ({).t 

882 . In the case of an incorporated club, the question whether 
there is power to altei* rulbs, which do nob themselves contain 
provisions for alteration, depends upon the articles of association. 

883 . Where the rules of a club provide that all the concerns of 
the club, and all arrangements for its managemout, shall be con¬ 
ducted by a committee consisting of not less than a specified number 
of members, and that the committee shall possess all needful powers 
for the government of the club, and for the election of new uierahers 
and of additional committee members, and shall have power from 
time to time to publish such bye-laws as they deem expedient, 
the committee have power to pass a bye-law providing that retired 
members may be readmitted on payment of subscriptions in arrear, 
not only without payment of an entrance fee, but without any of 
the other formaliiies required for the election of new members (,;). 

884 . Where the rules of a club provide generally that alterations 
may be made by a specified majority in general meeting, it is com¬ 
petent to the requisite majority to pass a resolution discontinuing 
some of the objects for which the club was originally formed (/c). 
Thus, in the case of a club instituted for the purpose of providing a 
ground for pigeon shooting, polo, or other sports, the rules of whicli 
provide that the club shall he managed by a committee, and 
require tlxat any alterations therein shall he adopted by a majority 
of two-thirds in general meeting, a resolution, passed by Uxe 
necessary majority, that pigeon shooting should be discoulinuod, 
and the committee authorised to discourage this particular kind of 
sport, is valid (1). Again, whore power is given to alter the rules or 
make new rules, any such alteration or addition to be adopted by a 
general meeting, at which a specified number of members shall he 
present, a new rule, duly adopted in general meeting, providing for 
the expulsion of members for conduct injurious to the interests of 
the club, isvtilid ; but such a rule cannot he made retrospective, so 
us to apply to things which have already taken place (»>)• 

When it is desired to alter rules at a general meeting, special 
notice thereof should he given to the im/tubers. Alteration of rules 
is not included in such a term as ** general biisiness ” or ** general 
purposes’'{«). • ^ 

885 . No amendment in the rules of a registered working men’s 
£luh is valid, until it has been registered by the Begistrar of Friendly 
Societies, for which purpose copies of the amendment, signed by three 
members and the secretary, must be sent to the registrar, who, 

(t) UaringUm v. Beadall, fl903j 1 Cb. 921. 

fi) Lambert v. AdUinon (1S82), 46 L. T. 20. 

(r) TheUattm v. ValeakUt (Vwontnt), [1907] 2 Cb. 1, C. iu 

(l) Ibid. 

(m) Dawkin* /. Antrobut (1S81), 17 Cb. 1). Cl A. 

(») ILiringUm T. Sendnll.^upra, j»er JuvcE, J., »t p. 926. 
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on being satisfied that the amendment is not contrary to law, will 
issue an acknowleilgm^nt of registry, which is conclusive evidence 
of due registration (o). 

886. Where there is no rule prescribing the manner of serving 
notices on members, it is within the general functions of the com¬ 
mittee to say how notices should be given on each particular 
occasion (p). In matters which concern only those who habitually 
use the clulj, the posting of a notice in the coffee room or library is 
sufficient. Jiut in the case of more important matters, involving 
some organic change, or connected with the general mode of con¬ 
ducting the club.^or with the conduct of a particular member, 
notice by circular should be given to those who do not habitually or 
daily use the club (q). 

Skct. 2.— Admhftinn, licsiq nation, and Expulsion of Members. 

887 . It is generally provided by the rules that candidates for 
luembersbip sliall l)o proposed and seconded by members, and shall 
bt) elecle.d liy ballot, either of tlie whole society, or of the committee 
of uianugomeut; nml that tbo secretary, on a candulate being duly 
elected, shall notify him of tfie fact, at the same time furnishing 
him with a copy of the rules, and asking him to pay the entrance fee 
and Bubscri])l,ion for the cnnt iit year. If, as is*usually the case, 
the rules provide that an elected candidate shall iiot be entitled to 
the privileges of meniborsliip until ho has paid the entrance fee and 
iirst year’s subscri])tion, the candidate on receiving notice of his 
election, with a copy of the. rules, has a right either to accept or 
reject the mcmlx’rhhip so offered, the contract not being complete 
until ho fulfils tlio condition by payment of the sums mentioned (?•). 

888 . Subject to any provision in the rules to the contrary, a 
member of an unincorporated mombers’ club may at any lime 
resign lii.s meniuersbiii by communicating to tlie secretary his 
intention to resign (.?). The resignation docs not require any 
acceptance by the committee, and cannot he withdrawn or 
revoked (/). A member wlu) sends a letter of resignation thereupon 
ceases to bo a member, and, in the absence of a bye-law to the 
contrary (?^), can only bo reinstated by re-election («•)• 

889 . The right of a meinhor of a proprietar}' club to resign, or 
discontinue payment of liis subscription, depends upon the terms of 
tlie contract between him and the proprietor ; and the right of a 

f«) Frieudly Societies Act. 1896 (,j 9 & 60 Viet c. i5), «. 13. 

{j>) IMwuchere v. WharnrhJife {Kart) 11879). 13 Ch. D. 346, per Jessbi,, M.B 
at p. ■’ 

yj) at p. 363. For form of notice of genei-al meeting, see Encydopjsdia 
of Korins. \oL III., p. 798. ■ ' 

(r) He Aw Vniivrsiiy Ciuh J^DuU, on Estate) (18871, 18 Q. B. D. 720, 727. 
1' 01 foiw of proptwal of a cai«liJ.ito for election, see Encyclopaedia of Forms. 

» ol. III., p. 798. 

(s) Fmcl. V. 'hhe, [1896] 1 Oi. 409. 

(<) Jhid.; Pairh’ns v. Antmbm (1881), 17 Ch. D. 6]<», 

(u) t-tpa(>rrl v. Athlhon (1S82>, 16 L. T. 20; and bee p. 113, ante, 

(w) rit'fh V. (hhf, sitjtra. 
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member of a club incorporated under the Companies Acts to do so 
depends upon the rules of the club and the regulations governing 
the company. 

890. There is no implied power to expel a member from an 
unincorporated members' dlub, whatever may be the grounds for 
expulsion, nor con the rules of such a club be altered, without 
the consent of every member, so as to create a power of expulsion, 
unless such rules provide for their own alteration. But where 
it is provided that the rules may be altered, or new rules made, a 
new rule, providing for the expulsion of any member whose conduct 
is injurious to the interests of the club, is intm vires {x). 

891. A power of expulsion must be exercised in strict conformity 
with the rules by which it is given, otherwise the purported expulsion 
will be inoperative (a). 

If the rules provide that a meeting of the committeo shall bo 
S 2 >ecially summoned to consider the conduct of any member whom 
it is in-oposed to expel, it is not suflicient for the committee to 
take such a matter into consideration at an ordinary meeting (6). 
Where it is provided that a certain number of days’ notice of tho 
meeting to consider the question shall be given, the expulsion 
will be void, if the notice is given a day too late (c). The notice 
should not merely be posted up in the coffee room or library, but 
should bo given by circular, at all events to such of the mombors as 
do not habitually or daily uso tho club (r/). If the rules require 
that the resolution shall be passed liy a specified majority of the 
members present at the meeting, not only those who vote, but all 
\Yho are jiresent at tho meeting, must be counted in ascertaining 
whether it is carried by the requisite majority, and tlio question 
must bo put in proper form («). Under a rule whicli jirovides that 
a member may be expelled if in the opinion of tho committeo, after 
inquiry, his conduct is injurious to the welfare an ' interests of the 
club, the committee must make a fair inquiry into the truth of the 
alleged facts, after giving notice to the nieniher concerned that his 
conduct is about to be inquired into, and giving him an opportunity 
of stating his case to them (/). 

892. It is also necessary that a power of expulsion should be 
exercised in good faith for the benefit cf the club, and not from any 
indirect or improper motive (</). 

(®) Finch V. Oake, [1896] 1 Ch. 409 ; Dawkins v. Antrohia (1881), 17 Ch. U. 615, 

(a) Innes v. Wylie (1844), 1 Car. & ICir. 257. 

• (b) Fisher v. Keane (1878), 11 Ch. D. 363. 

(c) Lahouehere v. Whamdiffe {Earl) (1879), 13 Ch. D. 346. In James v. 
Chartered JeeountanU {Institute) (1907), 98 L. T. 223, C. A., it was held that a iiotica 
posted to the registered address of a member proposed to be expell^ was 
Builicient, although, haviug changed his address, he never actiinliy received it, 
and it had been returned through, the Bead Letter Office, the member having 
neglected to notify his change of address. 

(cQ Labouchere r. Whamdiffe {Eart)^ supra, at p. 353. 

U) /h»d.,atp.355. 

(/) Ibid., at p. 350. ,Eor forms of resolution expelling a member, and notice 
of expulsion, see EncyolopEedia of Eorms, Yol. IIL, p. 801. 

{ff) Tantussi t. Mdli (1886), 2 L. &. 731, where, an action having been 
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893. The principles of natural justice must also bo observed in 
exurciuiug a power of etcpulsion, unless it plainly appears, on the 
true construction of the rules, that the power was intended to be 
absolute (h ). If the rules refer the consideration of questions concern¬ 
ing the conduct of members to the compiittee, the committee are in 
a gttast-judicial position, and must give reasonable notice to any 
member whose conduct is impugned, and also a reasonable oppor¬ 
tunity of defending himself and meeting the accusations brought 
Hgain.st him (i); and they should not act on ex parte evidence ik). 

894. Under a rule which provides that a member ma^ be 
expelled if his conduct, in the opinion of the committee, is injurious 
to the character and interests of the club, the committee must not 
only act in good faith, and after due notice to the member whose 
conduct is attacked, but also must act "with some cause, or, ns the 
law phrase-s it, with reasonable and probable cause ” {1), The 
(piestion what is reasonable and probable cause, in such a case, 
depends in some measure upon the objects of the club (/»)• In the 
case of a political club, voting for a candidate belonging to the 
opposite party might reasonably bo considered injurious to the 
interests of the clui>; but this would not bo sutlicient in the case 
of a club whose objects were mainly social, even if the groat majority 
of the members had in fact similar ])oIitical views (/«)• 

896. Whore, however, the conditions above referred to are 
satisfied, namely, that the rules providing for expulsion have 
been strictly observed, that the member expelled has had due 
notice, and full opportunity of answering the charges made against 
him, that there has been no want of good faith in the exercise of 
the power of expulsion, and tliat the decision arrived at is not mani¬ 
festly absurd, the court will not interfere, even though it considers 
that the committee, or members voting for the expulsion, have in 
fact come to a wrong conclusion (ra). The burden of proving xvant 
of good faith lies on the person who alleges that he has been 
wrongfully expelled (o). 


brought for a doclaration that a purported expulsion of the plaintiff waa void, 
and an offer having been mado to r<mdmit him, if he would diisoontinue the 
notion and pay the costs, a Iresh reeolutiun in due form exj>olling the plaintiff, 
which had been passed in order to put a stop to lAe pnxseetiings, was held to be 
void. 

(A) Wood V. Woad (1874), L. R. 9 190, 190; Rmidl v. ItusteU (1880), 14 

rh. D. i7J, 478. Such aVower is considered of a 7 Mas/-judicial charac^ unless 
the contrary intention cloarlv appears. 

(«•) FUher v. Keanr. (isTvS). 11 Ch. D. 35.7; Innes v. Wytie (1844), 1 Car. &• 
Kir. 237 ; W<h)‘l v. ff'oad, gnpra; Itiimll v. Jtm»eU, auj/ra. 

(k) Fufker v. A'eaNS, eitpra, 

U) Dat^mu ▼. AtiindiHi (1881), 17 Ch. D. 61,5, per Jessel, M.R., at p. 022; 
Andrews ▼, *Safwon, [1888] W. N. 102. 

(w) Hoitkinem V. Aawfar {MarquU) (1867), L. B. 5 Eq. 6,3. 

(») Itiehariison^Oardwir V. Frematdle (1870), 24 L. T. 81 ; llophinsm v, Ertitr 
[marquis], supra ; LyUtUm V* Blackburne (1875), 46 L. J. (cu.) 219; Jktwksm 
V. Antrobue, siinm; Lambert v. Addison (1882), 46 L. T. 20; Jtarrism y. 
Aheryavenny {Marqms) (1807), 8 T. I,. R. 653; SecUon v. Qotdd (1889), 6 T. L. JEt. 

ip) Dawh'ns y. AntnAu$t $«pra; Lambert y. Addison, supra. For forma of 
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896. The remedv of a member irregalarly or improperly exp^led Baot. A 
from a members' clab is by action, which may be brought aguBBt AdnItglMi, 
the committee or against the trustees and committee, for a deolara- BeiiittA* 
tion that the expulsion is void, and that the plaintiff is still a 
member of the club, an<J for .an injunction to restrain the committjpe 
and their servants, and the servants of the club, from excluding ” *”°°”** 
him from the club premises, or preventing him from exercising the Wrongful 
rights and privileges of membership (p). mpuWot 

The foundation of the jurisdiction of a court of equity to inter* ^mben* 
fere, at the instance of a member improperly expelled, in order to oinb. 
reinstate him, is the right of property vested in the member, of 
which he is unjustly deprived by the unlawful expulsion ( 9 ). 

In tha case of a proprietary club, the only remedy of a Wrongful 
member who alleges that he has been wrongfully expelled is an «puii»ion 
action against the proprietor for damages for breach of contract (r). 

There being no property in which the members have an interest, 
there is no foundation for the exercise of the equitable jurisdiction 
of the court (r). The same observation applies to the case of 
a mere association of members which does not own any property. 

Where a club is incorporated under the Companies Acts, the Wrongfnl 
question whether a member who has been wrongfully expelled e*paWon 
is entitled to an injunction, or merely to damages, would seem to i^rporuted 
depend upon whether he is also a shareholder in, or member of, the olnb.*^ 
company. If he is, he is probably entitled to the same remedy as 
in the case of an unincorporated members’ club; but if not, his 
only remedy would appear to be an action for damages against the 
company. 

If a working men’s club is registered, and a member alleges Wnm(^ui 
that he has been wrongfully expelled, the question must be 
decided in the manner directed by the rules, the decision being i^tered 
binding on all parties without appeal, and being enforceable by working 
application to the county court («); or, if the rules do not expressly 
forbid it, the question may, by consent, be referred to the decision 
of the Chief Itegistrar of Friendly Societies, his decision being 
enforceable in like manner (t). Where the rules direct that disputes 
shall be referred to justices, the reference .may be to a court of 
summary jurisdiction, or, by consent, to the county court (a); and 
wWe the rules contain no direction as to disputes, or where no 
decision is made within forty days after application for a reference 

resolutions in conneotioii with the expulsion of a megnber, see Enoyolopeedia 
of Forms, Vol. III., p. 801. 

(p) There is no direct authority on the question whether au action for 
damages will lie in the case of a members’ club. On principle there seems to be 
no reason why it should not, though the measure of damages mi^t be a difficult 
matter to determine; eee Ohamimain r. Boyd (1S83}, 11 Q. B. X>. 407. 

( 9 ) Siglnf V. Ootuud (1880), 14 Ch. B. 482, per Jbssxl, M.B., at p. 487; innsi 
V. Wylie (1B44), I Oar, ft Bar. 267. 

(r) Baird v. W<Me (1890), 44 Oh. B. 661; Lyttelton ▼. Blaekbame (1876), 4S 
L. J. (OH.) 219; Bigby v. Connol, eupra, at p. 487; Wright v. Btavert (1860), 

(a) B. V. CaOey (1887), 19 a B. B. 491; Friendly Soewtiss Act, 1898 
(69 ft CO Viet c. 26), a. 68(1). 

(Q Ibid., a. 68 (2)—(4). 
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under the rules, the member aggrieved may apply either to the 
county court or to a tourt ol summary jurisdiction to hear and 
determine the matter (b). 

Where a working men’s club is not registered, it is governed 
by ihe same principles, as regards the expulsion of memWs and 
the remedy for wrongful expulsion, as an unincorporated members’ 
club or proprietary club, as the case may be. 

Seict. 8 . —Entrance Fees and Stdjscriptions. 

897. An action will not lie, as a general rule, to compel pay¬ 
ment of the entrance lee or initial subscription to a club, because 
the contract to become a member is generally not complete until 
those sums have been paid (c). But when all the conditions 
imposed by the rules have been complied with, and the candidate 
has become a member, he may be sued, in the case of a proprietary 
club by the proprietor, in the case of an incorporated club by the 
company (d), and in the case of an unincorporated members’ club by 
the members jointly (e), for all sums payable by him as a member 
in accordance with the rules. The lialulity of a member for sub¬ 
scriptions priind fade continues until he has duly ceased to be a 
member, in accordance with the rules, either by resignation or 
expulsion (/). No action will lie, however, for the recovery of 
subscriptions payable by members of rogibtored working men’s 
clubs {g). 

898. Where the rules provide that subscriptions shall be due on 
the first day of a specified month, aud payable at any time during 
that month, they are not in arrear until the end of the month, 
and members are entitled to vote and exercise all the other rights 
of membership during the month, whether they have paid the 
current subscription or not, even if it is provided by the rules 
that no member shall l>e qualified to vote until his subscription 
for the current year has beeu paid (/t). 

Sect. 4.— Management. 

899. The management of the affairs of a club is generally 
intrusted to a committee of the members elected in accordance 
with provisions in the rules. The extent of the powers of the 
committee to bind the members, whether as between themselves (i) 
or as regards oont^'acts with tradesmen and others (k), d^ends 

. e h 'I . . II . . . . ■ 

(1^ Friendly Bociefcies Act, 1896 (69 & 60 Yict. c. 26), s. 68 (6). 

p. 414, dM(e. • 

(<Q V. Mmjmve (182"), 2 0. & P. 666 ; Baggett ▼. 

0. 4 r. 343; Be Few Vniverwtg Vluh {Dntg on Eetate) (l^9), 18 ^. 

per HawxIHS, J., at p. 727. 

(e) iabenchere ▼. WhamcHJe (Sari) (1879), IS Cb. D. 346, 364. As to ^ 
power td tnis in the caae of Unincorporated olubs, mo further, p. 426, gnWL 

/) Sitggett V. ngpra; Zabouehen ▼. Whamdiffe (forfW ewpra.- 

f) Friendly Societies Act, 1896 (69 & 60 Tiot. c. 25), s. 23. 

A) Irmet v.> (1844). 1 Car. A 257. 

4) Am to the oonetruotion ol a power to wake bye-l»ws> see Lembeii ♦* 
(1882),46L.T.2«; an4 p.4l3, » 

(Jb) See pp. 4*40 a |n»4 * 




tipbn the rules, which generally provide what shall be a suffieialil 

a uorum foi^ the transaction of the various dlMses of busiuess. la 
be absence of a rule providing that a certain number shall form a 
quorum, all the members of the committee must join in the 
exercise of any power£^ conlerred upon them (1). Sometimes the 
rules provide for the appointment by the committee of sub¬ 
committees for specified purposes. 

900. The functions of the secretary of a club are to conduct the 
correspondence, collect subscriptions from members, and perform 
such other work of a clerical nature as may be necessary, under 
the direction of the committee or proprietor,'as the case may 
be (w). The functions of the steward are to attend to the culinary 
arrangenfents and the engagement of servants, also under the 
direction of the committee or proprietor. 

901. In an unincorporated members’ club there are usually 
trustees, appointed in pursuance of provisions in the rules, in 
whom the property and assets of the club are vested in trust for 
the members for the time being, and who are given power to invest 
the funds of the club, sometimes at their own discretion, and some¬ 
times according to the directions of the committee. 

Every registered working men’s club must have one or more 
trustees appointed by a resolution of a majority of the members 
present at a general meeting (a). A copy of every resolution 
appointing a trustee, signed by the trustee so appointed and by 
the secretary, must be sent to the Hegistrar of Friendly Societies; 
and the same person may not he secretary or treasurer as well aa 
trustee (o). AH property belonging to such a club, whether 
acquired before or after registration, vests in the trustees for the 
time being, for the use and benefit of the inomberg (p); and the 
trustees may, w'itli the consent of the committee or of a majority 
of the members present and entitled to vole in j.;euerRi meeting, 
invest the funds of the club in the purchase of land, or in the 
erection or alteration of club buildings, or in certain other specified 
investments (q). 

Trustees are not necessary in the case of a proprietary club, or 
^ of 1 ^ club incorporated under the Companies Acts, 1862 to 1907. 

902. The trustees of a club have a lieu on the trust property 
vested in them for all liabilities properly incurred by them on 
behklf of the club. Similarly, where, by a re»olution at a general 
meeting, the managing committee of a club were authorised to raise 
i:l,000for the purpose of improving and adding to the club premises 
and providing fittings and furniture, and the committee, being unable 


(i) Broten r. Andrew (1848), 18 L. J, (q. B.) 153; BelAverpool ffouiehold Rteree 
AeeocitUioH, Jjtd. (1880), 58 Jti. J* (CB.) 

(st). For form of agnemeut for esa^loymant of a aecretaiy, tea Ibu^doiHodia 
olForma, Voi HL, ». 802. 

^ A* Mr • a < « AAa* m akM. m A /4 k /Wk 


iv) Friendly Sixae^ Act, 1896 (584b 60 Tiot. a 25). a. 25 (S), (2). 
iiAi ,.25 ,(art,C4).',, 

. a. 48 O). 
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to raise the money on mortgage, raised it on the security of a 
guarantee given by certain individual members of the committee, 
and this was afterwards approved at the annual general meeting, 
the money being duly expended for the purposes for which it was 
borrowed, it was held that the committeemen who guaranteed the 
loan, and were compelled to repay it, had a lien on the club pre* 
mises so added to and improved, and on the furniture and other 
property acquired by means of the money so borrowed, and 
were entitled to a decree for sale of the property in default of 
repayment (r). 

But neither thp trustees nor committee are entitled to be 
indemnified by individual members of the club against liabilities 
incurred by them on behalf of the club, in the absence of provisions 
in the rules giving such a right of indemnity (s). Clubs are societies 
the members of which are continually changing, and no member, 
as such, becomes liable, in the absence of a rule imposing such 
liability (t), to pay to the funds of the society, or to the trustees, or 
anyone else, any sums beyond the subscriptions which the rules 
require him to pay, so long as he remains a member. It is upon 
this fundamental condition, not usually expressed, but generally 
uiulerslood, that clubs are formed («). 


Part III.—Rights and Liabilities of Clubs 

and Members. 

Skct. 1.— l/i Contract. 

Sub-Sect. 1. — Unincorporated Membera* Cliiha. 

903. It has already been stated that an unincorporated members’ 
club is not a partnership nor an association which, as an association, 
is legally recognised (a); and questions frequently arise as to who 
are the persons liable for goods supplied to such a club, or on con¬ 
tracts professedly made on its behalf. These questions depend on 


^r) Mf^nitty, 7'a{t>ot(/.or^}(lS76). L. B. 1 Ir. 143. Id this case the property. 



portioo of the dedaion cannot mow be considered good law; see fViae v. Pwetmi 
rruaUa Co., [1903] A. 0.139, P. C. o » ^ 

(•) IPV« V. Porptiml l'raaiae Co., aupra, distinguishing Harioon t. Bdilioa, 
[1901] A. 0. 118, and disapproving the final decree in Minnitt r. IbtM {Lord), 
Mjm. But members of the committee may be entitied to oontributioii tnter «e 
as joint oontraotors {JPLomkiMheU (Lari) y. Barber (1833), 14 0. B. SB). 

(t) For an iustaaoe of sndh a r^e, see Hall v. .Bitn (1894), 10 T. L B. 463, 
where the defendants, the oommittm, were held entitled to brii^ in the 
members of the club as third parties for the purpose of ohtuninar indemnitv. 

(a) See p. 406, ante. ' * 



PaBT^I. —^RlOU'lB AND iilABlJL.lTJG.S OF OUJUS' AND Me»K£KS. 


421 


the ordinary principles of agency( 6 ). The person supplying tho 
goods must proceed against the persons \s*h(^gave or uuthorised the 
giving of the order; he must prove that tho defendants, either by 
themselves or by their agent, entered into the contract {<;)• The 
trustees and committee of management have only such authority to 
contract on behalf of lihe Inembers generally as may be givoif to 
them expressly or by necessary implication by the rules (d). 
Members of the committee of management, as such, have no power 
to pledge the credit of other members of the committee (e). 

904. Neither the trustees, nor the members of the managing 
committee, the steward, the secretary, nor any .other officials of a 
members’ club, have any authority, merely by reason of acting in 
that capacity, to pledge the credit of the members by contracting 
on their behalf (/). They have only such autl)ority as may 
be given, expressly or by implication, by tlie rules (/); and 
rules will not be construed as giving autliority to pledge tho 
credit of the members in the absence of a plain indication of 
an intention to that elTect, because it is geinu'ally understood that 
persons, by joining such a club, do not intend to incur any liability 
beyond the subscriptions payable according to the rules, so 
long as they remain members (< 7 ). A rule providing that all 
the concerns of the club, the domestic and other arrangements, 
shall be conducted by a committee, does not of itself empower tlie 
committee to pledge tho credit of the members by borrowing on 
debentures or otherwise (h); nor under such a rule has the com¬ 
mittee authority to purchase wine or provisions on credit for con¬ 
sumption in tho club ; for it is presumed, in the absence of a plain 
indication of a contrary intention, that they are intended to purchase 
such things for ready money and to i)ay for them out of the funds in 
hand (i), though it may be different, perhaps, in tho case of hiring 
the servants of the establishment, where there must necessarily 
be credit for a certain period, because wages cannot be paid 
down (k). 

905. Whenever the committee of management or other agents 
of a club are provided witli funds, it ia their duty to pay all 
the expenses out of such funds, and, if they find that they are 
insufficient, to call a meeting of the members and ask for further 


(b) Ab to which, Bee title Aoekoy, Vol. 1., pp. 145 et saj.' 

(c) Flmyrtg v. //erfor (1836), 2 W. 172, pA I’aiike, B., at p. 183; 
Andrev^t caid Alexatidtr't Cate (1869), L. B. 8 Eq. 176, per James, V.-(3., at 

• p 196; Hawhe v. Cote (1890), 02 L. T. 608 ; lhajttr v. Manvert {Earl) (1892), 
a T. L. E. 73. 

(d) Re St. Jamtt'e Club (1862), 2 De Q. M. & G. 383; Steelev. Gottrlrt/ (1887), 
3 T. L. B. 772, C. A.; ChefcereM v. Aucompte. (1867), 2 0, B. (N. s.) 440. 

(e) Overton v. IleurM (1886), 3 T. L. E. 246; Steele v. (Miriei/, tupra; WhRlier 
y. jLlerte (1878), 28 L. T. 668 . 

(/) Cockerell v. Aucompte, eupm; Re 8t. Jamea'a Clvb, tupra. 

\g) Wue y. EefTpebual Truatee Co.^ (1903} A. C. 139, V. C. 

ih) Re St. Jamee*t (Hub, tupra. 

(O Todd V. Emly (1841)* 7 M. & W. 427 (motioa for new trial) ; on eecojiJ 
mnpnn for new trial, 8 M. ft W. 606 ; FUmyng y. Hector, tupra. 

(A) Todd y. Emtiy, tupra, per Pa*xx, B., at p. 434. 
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Skot. 1. 
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authority, 


subscriptions (Q. In such u case they have no power to pledge the 
credit of the incinbors ^without express authority (m); and in the 
absence of suoli authority, the mere fact that the articles purchased 
on credit have been used by, or applied for the benefit of, the 
members generally will not render them liable (n). 

But where the rules of a coal club provified that the members, 
on making certain weekly payments to the secretary, should be 
entitled to the delivery of certain quantities of coal, and the con¬ 
tracts for the purchase of the coal w’ere to be made by the secretary 
with dealers selected by the members, the coal, after each delivery, 
to be paid for by the treasurer of the club on receipt of an 
order signed by the secretary and ch&irman, it was held that, 
contracts having been made by the secretary and coal having 
been delivered thereunder, for which the treasurer, owing to 
the secretary’s default, had not sufficient funds in hand to pay, 
the jneinbers of tho club were liable (o). In this case the secretary 
had authority, under the rules, to make the contracts, but had no 
control over the funds out of which the liability should have been 
discharged. 

906. The members of a club may be liable on contracts entered 
into by the trustees, committee of management, or other agents, 
either because the contracts are within the scope of the authority 
given by the rules, or because, though they are beyond the scope of 
such authority , the members sought to be made liable can be shown 
to have sanctioned or subsequently ratified the particular trans¬ 
actions (p), or to have held out the persons entering into them as 
being authorised to do so {q). 

907. Where the contract is within the scope of the agent’s actual 
authority to bind the members generally, and is in fact made on 
their belialf, they are liable, even if it is made by the agent in his 
owji name, and witliont disclosing his agency, unless the other con¬ 
tracting jmrty, after acquiring knowledge of the circumstances, 
elects to give credit to the agent exclusively (r). Bills of exchange 
and other negotiable instruments, and contracts under seal, are 
exceptions to this rule (r). 

Where the contract is beyond the scope of the agent's actual 
authority, and the fact of his agency is not disclosed at the time 
that the contract is entered into, members cannot become bound 
by u subsequent ratification, even if the agent intended to act on 
behalf of„the memberr generally («), nor can members become bound 
by ratification if the other contracting party erroneously gave 


OJitHOJEB, V.JD., ftCP, J 5 Z, 

..i’iflcft(1861), 2F.&F, 

\ i X. Ji. xt. ; Flemyng ▼. Utdor^ Mumra. 

(«) Flmiynp v. flector, v. Jtfanw* •upro. 

(o) Ooehm-Hl t. Aucot)^ (IfifiT), 2 GB. (sr. a.) 440. 

T. SlnWelaed (1818). 2 Stark, 416; SteOt v. Omriieu (18871,8 
* / > r. Ueelor, tupra, per Pabkx, B., at p. 18& 

( 9 ) V. (Jourlep, euprk . • » r 

ir) Sm tatie Aoeugt, m l, pp. 206^200. , * ’ 

(») JCeightey, Maxtted A de^y.-Bursant, [iqpi] A. O. 240, ■ ” 
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credit to the club - oe a legal entity, and not to the member^ 
indiTidually (0> • 

908. The right of the members of a club to sue on a contract made 
on their behalf depends, as a general rule, upon the same prineipies 
as govern their liability to be sued, whether hy^ reason of ratification 
or otberwi^; that is to say, whenever the circumstances are such 
that the members are bound by a contract, they also })ave, generally 
speaking, a right to enforce it (a). 

909. The rights and liabilities of members of a club on contracts 
made on their behalf ai‘e prima facie joint only, and all the members 
should be joined as plaintiffs or defendants, as the case may be, it\ 
any action on such a contract (/>). If an action is brought against 
some only of the members jointly liable, and judgment is rocovored 
against them, the judgment, though unsatisfied, is a bar to any pro¬ 
ceedings against the others on tlio contract {<•); but any menibor 
who discharges more than his own proper share of the liability is 
entitled to claim contribution from tlio other members, whether 
they were parties to the proceedings on the contract or not (d). 

910. The resignation of a member docs not affect his liability in 
respect of any contracts entered into prior to the resignation (c), 
but it protects him against liability in regard to subsequent trans* 
actions, unless be has continued to hold himself out as a member. 

911. Trustees, members of the managing committee, or other 
agents, contracting or purporting to contract on behalf of a club, 
may incur a personal liability, either by reason of the form or 
terms of the contract (/), or because in making the contract they 
are acting in excess of their authority (/). 

If they contract in their own names, they Arepriind facie personally 
liable, and may be sued without joining other mt-iubers of the clulj, 
even though they may liave been duly authorised to enter into tho 
contract on behalf of the membei-s generally (g). If they were so 
authorised, the other contracting party may elect either to sue them. 


^ Jonet ▼. JSTqpe (1880), 8 T. L. E. '2il, u .Overton v. HeweU (1886), 3 

^'(a) iSM titie Aobnoy, Vol. I., pp. 20(5 -211. for aulUoTities and details. 

(6) Everett v. Tindall (1804), 5 ii«p. lOU, wJioie a contract for tho purchpe of 
a quautity of coal was inudo im Lohalf of tho liioiuboia of a coal club, aud it was 
h«d that no member could sue soparatply iu i <*.'*iioct of alh;^ short, meiwuro, 
although separate deliveries wei’e made to each inetnlter by the seller, uii the 
subject of actions bj' and against clubs, see further, p. 426, poet, 

» (c) Kendall v. UamUtm (1879), 4 App. Cas. o04. - 

Boulter v. iWew (1850),9 0. B. 498 ; JMard v. Ilatvee (1833), 2 E. & B, 2S7. 
(e) Parr v. Bradbury (l883), I T. U K. 283, 323, where the inauagjna 
conunitt^ in punuance of nuffiodty given by the rules, boriwed money and 
ottve bonds for securing tepsyment, wad it was held tliat a rriemlwr who had 
Lgiened was liable in respect of bonds so given during his momberslup. 

.*5 \ a__ k nvmnv VaI . T_. tm. 'Qlfl mmi. : Mountcaeludl (AorfV V, 


(/J 


L, pp. 219^ teg,; Mountcaeladl {Earl) V. Barber 
T, uathawau (1877), 6 Oh. B. M4. ■ As to the 

jaA 4 a aaa Vs note ''' 
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Scot. 1. 

In Contract. 
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authority. 
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at) having contracted pereonally^ or to sue the members, as the 
principals on whose behalf the contract was made {h). This rule 
applies whether the principals were or were not disclosed at the 
time of the making of the contract, except in the case of deeds and 
bills of exchange or other negotiable instrun^ents (t). 

Every person who purports to contract on behalf of another 
is deemed to warrant the existence in fact of the necessary authority 
to bind the other (/c). It follows, that if a person professes to con¬ 
tract on behalf of a club without having any authority to hind the 
members generally, he is liable to be sued % the other contracting 
party for damages for breach of warranty of authority, and it is 
immaterial that he* acted in the bond Jide belief that he was duly 
authorised (/). There is, however, no implied warranty of the 
existence of the authority in point of law, where the other contract¬ 
ing party is fully acquainted with the facts from w’hich its existence 
may he inferred ( 7 »). If, for instance, a person purported to contract 
on behalf of an unincorporated members’ club as a legal entity, and 
the other contracting party was aware of the nature of the con¬ 
stitution of the club, hut contracted iu the belief that it might, as a 
legal entity, be hound, he would have no right of action ns for breach 
of an implied warranty of authority (w). Nor can the other con¬ 
tracting party recover damages as for breach of warranty unless he 
was misled by the assumption of authority on the part of the 
professing agent (e). 

Where the steward or secretary orders goods on credit by 
the authority of members of the mannging committee, such of the 
members as gave the authority or acquiesced in the dealing on 
credit are person.ally liable (;>). It is not necessary to show that 
the members sought to be made liable specifically authorised or 
acquiesced in’the particular transaction, or even that they had 
actual knowledge of it ( 7 ). It is sufficient if they knew of, and 
acqtjioscod in, other transactions of the same kind, and so held 
lh('niselv(>s out, (u* allow'ed themselves to be held out, as having 
authorised dealings on credit ( 7 ). 

Dut if the steward or secretary is merely authorised to buy 
fur ready money, and is furnished with a fund out of which to 
pay for goods ordered, the trustees and members of the managing 
committee are under no liability in respect of dealings by him on 


(A) Qurermherry {Duke) v. CuJicn (1787), I Bit>. Pari. Cas. 398; and see title 
.AoKjJOY.^yol. 1., pp. 206iJ* teg., 219 «t «;g. 

(t) See^^llea AasKCY, Vol. I., pp. 208 et eeq., 219 d aeq.; B 11 .T.S OF Exchakoe, 
VoL II., p. 623. 

{*) (Witn r. (1867), 8 £. & B. 647; and see tide AaxKCY, Vol. I., * 

pp. 281—223. 

(/} Omim V. Hewett (1886), 3 T. L. £. 246. 

(m) Raglu^d v. Dnndun^krry {Afarqtda) (1878), 38 L. T. 303; Janet j. ffm>e 
(1880), 3 T. L: E. 247. 

(») JoRM V. Hope, aitpra; Overton t. Hewett, aupra. 

(e) Haliot v. Lent, [190111 Ch. 344. 

(j») StmaJUid V. Btdottt (1889), 6 T. L. E. 666. 

(a) Harper r. OranrnUe^mith (1891), 7 T. L. E. 284 ; Stee!e v. ffourfep (1887), 

3 T. Ti. E. 772, C. A.; Barnett v. H ood (1888). 4 T. L. E. 278 ; and we Filet v. 
Crtm (1888), 4T. L. B. 438, where the etewa^a ol a /lie were held liable on 
ofdera given by the managw for tenta etc. ' 
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credit (r); and although Bome members of the managing committee 
tnaj sanction dealings on credit^ it does noir follow that they are all 
liable (»). If the committee have control of a fund for payment of 
expenses, and the rules of the club do not contemplate dealings on 
credit, only those who judi^dually authorise or acquiesce in spch 
dealings are liable («). 

Sub-Skct. 2 .—Proprietary and IncorponUed Cluba. 

912. The rights and liabilities arising out of contracts made on 
behalf of proprietary and incorporated clubs depend on the 
ordinary rules and principles applicable to the contracts of traders 
and trading companies generally (t). The committee, steward, and 
secretary, in regard to the making of contracts, must primd fade, 
be deemed to be acting, in the case of a proprietary club, on behalf 
of the proprietor, and in the case of an incori)orated club, on 
behalf of the company. The proprietor (or ]>roprietorB, if more 
than one) may be sued in the club name on any contract made in 
connection with a proprietary club {u). 

Goods upon the club premises belonging to members are liable to 
be seized under a distress for rent (a). 

Sect. 2.— In Tort. 

913. The question how far the members of a club are liable in 
tort for the wrongful acts and omissions of the committee, or of 
officers or servants of the club, is one in regard to which there is 
practically no authority. In the case of proprietary and incorpo* 
rated clubs, it would seem that the ordinary rules as to the liability 
of a master or principal for the torts of his servants or agents 
apply (/>). As to unincorporated members’ clubs, the only reported 
case is one where the committee of a football club had employed 
an incompetent person to repair a stand for the Aceommodation of 
visitors to view matches, and a visitor, who had sustained injury by 
the collapse of the stand, brought an action for damages against 
the committee as representing the whole club. The county court 
judge at the trial amended the claim, and gave judgment against 
the members of the committee personally, knd on appeal the judg> 
ment was affirmed, on the ground that the members of the com¬ 
mittee were the persons primarily liable (c). On principle, the 

(r) OverUm ▼. ETnoOt (1886), 3 T. L. E. 246 ; Wood v. Finch (1861). 2 F. & l'\ 447. 

(«) Stnde V. Oourley (1887), S T. L, B. 669,772; Prapej v. Manvert {Earl) (1892), 
9 T. L. R 73 ; Toddv. Emly (1841), 7 M. & W. 427 ; Qaieenahtrry ll)uke)y. Cullen 
(1787), 1 Bro. ParL Cas. 396; taxd. see Hawke v. Cole (1890), 62 L. T. 658, -wliere it 
*wa8 held that an individual member of an officers’ mess was not liable on orders 
of the wine-oaterer in the absence of evidence of authority to pledge bis credit. 

(i) As to whidi see titles Aosncv, YoL L, pp. 145 ^ eeq.; Covnucr; 
OoxvAViEs; Saxb of Goons. 

(tt) Firmin v. International Club (1889), 6 T. L. E. 694. 

(ai ChaUoner v. Bohineon, (79083 ^ 49, <3. A., where pictures exhihi^ by 

membere of a proprietary club formed {inter aUa) tor the purpose of exhibiting 
■nflh pictures were held lisble to be seized by tbe bead lessee under a distress 
for Milt. 

(5) Sm titles AoXNcrr, Yol. L, pp. 211 et eeq.; Maskxb AMI) SXKVAKT; 
see sleo BeOnmy v. Welle (1890), 601*. J. (OSt.) 156. 

Brown v. Laurie (ISW), 12 T. L. B. 455. ^ 
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liability oi hietoljeys of such a club generall;^ would se^ l6 
depend on whether the actual wrongdoer stands in the relation to 
them of an agent or servant, and if so, whether at the time of the 
wrongful act or omission he is acting on their behalf, and within 
the scope of his express or implied authority. 

Sect. 8.—i4ctio«» by and against Clubs. 

914. An unincorporated members’ club, not being a partnership 
or legal entity, cannot sue or be sued in the club name (d), nor 
can the secretary or any other olBuer of such a club sue or be sued 
on behalf of the ciub, even if the rules purport to give him power 
to sue and provide for his being sued (e). Service of a writ of 
summons on the secretary, in an action against the club, is bad (/). 

The trustees may, however, sue or be sued in respect of club 
property vested in them; and in any action in regard to such 
jnoperty are considered to represent the members beneficially 
interested therein (f/). 

Further, in any action by or against a menrbers’ club, one or 
more of the members may sue or be sued, and may be authorised 
by the court to defend, on behalf, or for the benefit, of them all (/t). 

915. In the case of an unincorporated proprietary club, the 
proprietor may sue or be sued, either in his own name or in the 
name of the club (t); and a club incorporated under the Companies 
Acts may, of course, sue or be sued in its corporate name. 

916. If a working men’s club is registered, the trustees, or 
other officers authorised by the rules, may bring or defend any 
action or legal proceeding concerning any property, right, or claim 
of the club, and may sue and be sued in their proper names, 
without other description than the title of their office (j), and no 


(</) Groa»maii v, (Jranvillt Club (18S4), 28 tSeL Jo. 513. As to proceedings in 
rt'Hpoo.t of till* duty ou club property, see, however, Customs and Ipland lievenue 
Act, 1885 (48 & 49 Viet. c. 51), ss. 12, 18, and 19; Jle JSew Univertity Vluh 
{Ihty on Eatak) (1887), 18 Q. B. D. 720. 

(e) Gray v. Pearaon (1870), L. R. 6 C. P. 608; Emm v. Hooper (1875), 1Q. B. D. 
43. Statutory provisions are required to enable an unincorporated society to sue 
or 1)6 BUflil by a public oflicor; see title Puactics Arm Pruceudk& 

(/) K. S. 0., Old. 9, r. 8. 

(y) l;. 8. 0., Old. Ifi, r. 8. 

(A) iiif/., r. 9; Jtichardam v. ffastinya (1844), 7 Beav. 301; Lloyd v. Loarhy 
fl802),«^e8. 773; Ham'son v, Aherymenuy {Marquit) (1887), 57 L. T. dW 
fiMstiun by a membier on behalf of himself ami all other members, teoept the 
defendants, against the trustees and members of the committee); Andnioa rr 
tiatmon, £1888} W. N. 102, •where an action was biiought by a member to xestmn 
the (duhihom expelling him, and tiiere being thirty members of the oomm^tee, 
it was ordered that toe ehaimian of the committee and tlw seorstuy, who 
•were made defendants, almuld. be authorised to represent the committee, 
and defend on, behalf, and fer the beneQt, of them all, although Ijae datsnmis 
objeoted ic the order.; andiee ffW v. AfeCoriAy, £1893] 1 ^ B. 778. As to 
Ihe ri^t te discovery and ii^pection of documents in an action by .a iP^iuem^pn 
behalf of hiiuSelf andall otiier mambers, except the defendants, againid otiiar 
mmnbera of the dub, see Skiardicm v. Hmtings. namt. 

(i) Firmin v. The InUrfutEwal Qlub (1889), 5 T. I». B. 894. . , 

Friendly Societi# Ad, 1898 (59 « (Kl Viot, c. 25), a. 8i (1). . Xd ^ jm- 
iewt^ any l^iperty vwled in the tiruatees, tlw prcqpaiy may 
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•uoh, action or proceeding is snbjeot to abatement or discontinwoe Bscr. S. 

by the death, resignation, or removal from*office of any officer, <nr liottoiit liy 
by any act of his after the commencement of the proceedings (&). 

In any proceedings against the club the writ, summons, or other 
process, is sufficiently served by personally serving the officere or 
other persons sued, or by leaving a true copjr thereof at the 
registered office, or, if it is closed, by affixing a copy on tlie outer 
door, and posting a copy in a registered letter addressed to the 
committee at the registered office (f). 

If a working men's club is not registered, it is in the same 
position as to suing or being sued as an ordinary unincorporated 
members’ club. 


Part IV.—Club Debentures w. 


917. Clubs sometimes borrow money on the security of deben- Authority to 
tures charging the club property and assets. The authority to 
issue debentures must be expressly conferred by the memorandum 
and articles of association in the case of an iticorporalod club, or 
by the rules in the case of an unincorporated club. 


918. Debentures generally contain an undertaking to jwy the .iniuyon 
moneys secured. In the case of an incorporated club the under* ‘ onturci. 
taking is given in the name of the company; and neither the 
shareholders nor club members incur any personal liability apart 
from their liability as contributories in the event of a winding- 
up (n). In the case of an unincorporated members’ club, however, 
a difficulty arises. It would not, as a general rule, be considered con¬ 
venient that all the members, who may be very iiumerous, should 
be jointly bound; and the trustees or committee may not be willing 
to accept the responsibility, if the amount is large(o). In such coses 
the undertaking may be by the trustees or the committee to pay 
out of the funds of the club, but not otherwise. The effect of this 
iSsto make the property and assets charged by the debentures, 
and the funds of the club, the only security for re|)ayment of the 
loan. 


919. The debentures of a club incorporated under the Oom- RegistrAtlon 
ponies Acts, 1862 to 1907, are exempt from the provisions of the debentures. 


to be the pro{>orty of the trueteee, in their proper names, as trustees for 
ub, without further d^efiption (Friendly SocietiM Act, 1896 (59 & 60 Yict. 


nated' 
the dub, 

.0, 25), a 51). 

(Jl^ Ibid., 0. 91 (3). 

H) Ibid., 0.94 (4), (6), ; 

(fu) As to the law rdating to dsbenturee geoerallj. and the rights and 
d debeatum-holders, mis tUJe OpkiFASiKa. For n^ution 

Mdhorising creatioD of dsbentoiss, and of debenture, see iEnvydapaedia of 
teSs, Vd. lUi.pp. 792, 793. 

S£h) Smtitle OoBVAinfc 

See /*arr v. J^mdittry (1885),,! T. L. H, 525. For aAmn of debenture of 
mindkoorporated msmbsrs’ dub, see ISneydopsedia of Ftni||)^'yd.lll., p. 79). 
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Bills of Bale Acts (p), bat must be registered in accordance frith 
the provisions of the t/ompanies Act, 1900(g). This exemption 
from the operation of the Bills of Sale Acts does not, however, 
extend to delienlures given by clubs which are unincorporated, 
even if they are registered under the Briendly Societies Act, 
189G (r). Debentures given by unincorporated clubs should not, 
therefore, include in the property charged furniture or other 
personal chattels, because, even if registered under the Bills of 
Bale ActB(«), they would be void, at all events so far as concerns 
the personal chattels, as not being made in accordance with the 
form in the schedule to the Act of 1882 (t), 

920. The debentures need not be under seal. They are valid if 
signed by the person or persons authorised by the company, or the 
members of the club, as the case may be (a). 


Part V.—Duty on Club Property. 

921. All real and personal property vested in or belonging to 
any members’ club or club incorporated under the Companies Acts 
is chargeable with a duty at the rate of 6 per cent, per annum 
on the annual value, income, or profits (6) of such property 
accrued to the club in the yearly period ending on April 5th 
in each year, after deducting all necessary outgoings and all 
expenses incurred in the management of the property (c). 

Working men’s clubs are exempt from this duty if they are 
registered as friendly societies, but not otherwise (d). 

There is also an exemption in respect of property acquired by 
or with funds voluntarily contributed to the club within a period 

(р) lulls of Sale Act (187S) Anmndment Act, 1882 (46 & 40 Viet. c. 43), s, 
1" : /iV Stuiidard Manu/actwiiig C«., [1891] 1 Cb. 627 ; soe title iiliiLS OF Sauj, 
Vol. ill., p. 19. 

(lA 63 & 64 Viet. c. 48, b. 14. 

(rj Oreat Northern Mail. Co. v. Coal Co-operative Srneif/, [1896] 1 Oh. 187. 

(.s) The effect of non-registration would ho to make them void in respect of 
the personal chattolfl (Bills of Sale Act (1878) Amendment Act, 1882 (46 & 46 
Viet. c. 4.3), s. 8). 

(<) Ibid., 8. 9 ; see further on this subject, title Bills op Sale, Vol. m., 
p. 34. «- * 

(а) Jiritiah India Steam Navigation Co, v. Cominueumere of Inland Neveuue 

(1881), 7 a B. D. 166. , 

(б) As to the proper ipethod of arriving at the ** annual vedue, income, or 
profits ” tat the purpose of assessing the duty, see Be Surreg County Cricket 
Club, [1901] 2 K. B. 400, where it was held that gate-money received from the 
piiblio for tmmission to the grounds of a cricket club to see matches played was 
chargeable aa profits, and that Che land and buildings belonging to the clubehould 
be a^sed in the same way as for the purpose of income-tax under Sohed. A, 
tbe estimated cost of repairs being a proper deduotion. In assessing tiie 
value of the property, all profits derived from the management and use oH the 
property must be takeu into consideration. 

(с) OuBtoma and Inland Bevenue Act, 1885 (48 & 49 Vick o. 61), sa. ll, 12 j 
■oe titie Eevente. *' 

. (4) i. n (4), , 
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of thirty years immediately preceding («); bet entrance fees and 
subscriptions of members, and moneys /aised by the issue of 
debentures, are not funds voluntary contributed within the 
meaning of the exemption (/). 

The duty is a first charge on all the property in respect whereof 
it is payable while sufih ploperty remains in poBsession or under 
the control of the club chargeable with the duty, or of any persons 
squiring it with notice of any duty being in arrear; and the club 
is answerable for the payment of the duty, and so also is every 
“ accountable oflScer,” that is to say, every treasurer, secretary, or 
other officer, trustee, or member of the club, receiving or having 
possession or control of the annual income or profits (tf). 

Ever^ club chargeable with duty is required, on or before 
October Ist in every year, to deliver to the Commissioners of 
Inland Bevenne or their officers a full and true account of all 
property in respect of which the duty is payable, and of the gross 
annual value, income, or prohts accrued to the club in the year 
ending on the preceding April 5th, and of all deductions claimed in 
respect thereof. Every “accountable officer*’ is also answerable 
for the due delivery of the account (h). 


Part VI.—Sale of Intoxicating Liquors in 

Clubs. 

Sbct. 1. — Apidicatum of Licensing Acts generally to Clubs. 

922. Apart from the provisions as to registration and the 
supply of intoxicating liquors in unregistered clubs, hereafter 
referred to (i), the Licensing Acts have no application to bond fde 
members’ clubs, in which intoxicating liquors are supplied to 
members only, whether for consumption on or off the club pre¬ 
mises (j). The members being the joiqt owners of all the club 
property, including the excisable liquors, the supply of such 
liquors to a member at a fixed price is not a sale witW the mean¬ 
ing of the Acts, but a transaction in the nature of a release by the 
other members of their shares in the property (j). 

The supply of intoxicating Uquor to a duly authorised agent of 
a member, for consumption off the club i&remises, is not a sale 

(f) Oiutonw and InUmd Aarsnue Act, 188C (48 A 49 V’iot. o. 51), «. 11 (S). 

(/) Be New Universtty Club {Duty on Estat^ (1887), 18 Q. B. D. 720. 

Iff) Oostoms and inland Bevemie Act, 1885 (48 A 49 Viet. c. 51), m. 12,14, 
An to the penally for neglecting to pay the dnto, see tbfd., >. IS (2). 

(h) Ibid., aa. 13 and 15. Aa to the penalty for neglecting to deUeer an 
aoooant. see ibid., a. 18 (1); oa to the aweaSment and management of the duty, and 
appeals from aaaeaaaMntB, ibid., m, 18, 17, 19, 20; and aa to the light of as 
aooonntable officer to retain or taiae the amount of tiie dnty out of moneya of 
tha dub held by him-or coming to hia hands, ibid.., e. 10. 

(t) See pp. 481—434, fuat. 

U) (frufv. Emm (1882), 8 U^B. X). 373. 
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on unheensed premises within the meaning of the licensing 
Acts (k ); bnt the supplj of such liquor in a club, for consumption 
off the premises, is now prohibited, except to a member on the pre¬ 
mises, under the penalty of a fine, on summa^ conviction, of not 
exceeding i£10; and both the person .supplying and the person 
obtaining the liquor are liable to the penalty (1). 

923. If intoxicating liquor is supplied to, and paid for by, a 
person who is not a bond fide member of the club or his duly 
authorised agent, that is a sale without a licence within the meaning 
of the Licensing Acts (m). But where a steward sells intoxicating 
liquors on the club premises to persons who are not members, 
contrary to the instructions, and without the knowledge, of the 
trustees and managing committee, neither the trustees nor the 
members of the managing committee are liable for the unauthorised 
sales, although the proceeds are paid in to the account of the 
club («). 

Arrangements are sometimes made between clubs for the 
temporary exchange of members dming cleaning operations. If 
by such an arrangement all the members of one club become 
members for the time being of the other in accordance with the 
rules, the supply of intoxicating liquor to such temporary members 
would probably be held not to be a breach of the Licensing Acts. 
The point, however, has not been decided. 

924. Proprietary clubs stand on a different footing. The 
members not being the owners of nor interested in the property of 
the club, the supply to them of food or liquor, though at a fixed 
tariff, is a sale, and accordingly, if intoxicating liquors are supplied, 
the premises muBl be duly licensed (o). 

925. If a club is not a homX fide members* club, but only a 
pretended club, the provisions of the Licensing Acts apply (p). 


(&) Davie* V. Burnett, [1002] 1 K. B. 666 (not a sale within tlie Liceuaing 
Act, 1872 (36 & 30 Viol. c. 04], 8. 3). • 

(0 licensing Act, 1002 (2 Edw. 7. c. 28), s. 27. 

(m] Stevetu t. TVitOf/ (1890), 54 J. P. 742, where a uon-memher entered a 
worung men’s club, the rules of which prohihiled the payment of money by 
vieitors dueot to the manager, and, his name having been entered by a member 
in the visitors’ hook, called for intoxioatinc liquor and put down the money in 
payment, and the liquor was then supplied to the member, and handed by Aim 
to the Tifslor; a (mnvictioi. for selling without a licence was upheld. In A. r. 

Juatiee* (1899), 5 T. L. B. 630, wheve it was not proved that the 
pereen eumilied was a member, but the defendant offered to bring further 
evidence,if >an adjournment was granted, and the justices refused Ute a^ouxn- 
meot a|M' eenvioted the defendant, a motion for a ceriitirari to quau the 
ecntvietifm. fu unauooeesful; and eee Wmdhy v. Simmmdt (1896). 60 3. P. 
160, where mtozicating was supplied to the wife of a member,wAe wAs 
not QD the weiaifle* at the time. 

,(«) B. IX 162. . . - 

v., Vvpe (19(K)), 82 L. T. 86A; Bmayxr Bmn 

vlul>, [18931B. 

(jM &mn» V. (1887), 62 J. P. 184, where the premiees veem 

fitted unlike a public-houae, but bad a eign»boazd over the door, on whieh'the^' 
wof4f \Varkia|M«n’8 oinfi” painted} 
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Thus, where, ft memlwrs’ club as conKtilulied Iming unsuceesslul/ S®-’"*’* *« 

form^resoliiUoitsworepaHSied plftciiig tho^airsof the club ia thf 

hands of a manager, on the terms that he should be entitled to receive 

all the profits by way of remuneration for his services if he conformed - 

to the requirements of tbe^memlwrs and paid all expenses, and he 

subsequently received* the entrance fees and subscriptions And 

supplied intoxicating liquor to moml>ors at the club tarifi, it was 

held that there was no evidence to sustain a finding that it was a 

hmtl fide club in which the members had a common property or 

interest in the excisable liquors, and that the manager ought to 

have been convicted of soiling without a liccnco (/^). 

•c 

926. With regard to clu))S incorporated under the Companies incorponted 
Acts, a distinction must be drawn, in order to reconcile the authori- 

ties. Where such a club has ail the characteristics of a members* 
club consistent with its incorporation, that is to say, where every 
member is a shareholder, and every shareholder a member, there 
is authority for the proposition that the Licensing Acts do not 
apply if intoxicating liquors are supplied only to members (r). 

But if some of the shareholders are not members, or some of the 
members are not shareholders, though most of them may be, a 
licence is required for the sale of intoxicants, as in the case of an 
ordinary proprietary club (s). 

Sect. 2.— UegistnUion. 

927. The secretary (0 of every club which occupies a house Of Regtatmtioa 
part of a house or other premises which are habitually used for the 
purposes of a club, and in which any intoxicating liquor is supplied 

to members or their guests, must cause the club to be registered {a). 

The registration does not constitute the club licensed premises, nor 
does it authorise any sale of intoxicating liquor therein which 
would otherwise be illegal (/>). ' 


to be the manager, but be was unable to show how the accounts were hept or to 
give the names of the members, and it did not appear that either the committee or 
secretary had anymeans of checking him; and it was held that he was rightly 
cCnvicted of selling without a licence. 

(g) Lunam v. O'lteiUjf, [1898] 2 I. R. 48. 

(r) NeweU v. Hemingway (1888), 60 L. T. 544. On principle it may be 
questioned whether this decision is sound. The amount paid up on ^e shatws 
was merely nominal (one shilling per share), and the receipts from the supplyitf 
food and liquors were the maiu source bf the company’s income, there being no 
eutranoe feee or subscriptions. An ineorporatea company is a legal entity, 
haTiog an existence, in the eyes of the law, separate and distinct from the share* 
holders, and it is not easy to, see why there was not a sale id the liquui-s by the 
company to the mezubecs, 

(«} Hidimal S^fTfing lUtdi v. Com (1900), 82 L. T. 852 ; and see Howyer w» 
Percy Supper Club, p898l 2 Q. B. 

U) *• Seowtary V includes any offieer, of a dub or other person petfonning the 
4uiaes of a secretary, and in the ease of a proprietary club whirrs there is no 
eeoretary, fiie proprietor of the dub fLioensing Act, 1902 (2 J^w. 7, o. 28), 
a. 82). For the law ae to iutoxicatieg Uquoia geueraliy, im ktia lilTtiglOaTUKI 
' LtauoBe. 

a) lUd.. s. 2i (1),; 
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It id the duty of the clerk to the justices (c) of every petty 
sessional division to keep the registo of all clubs within the 
division (tf), and the register must contain—(1) the name and 
objects of the club; (2) the address of the club; (8) the name 
of the secretary; (4) the number of piem^bers; (5) the rules of 
thd club relating to the election of members and the admission 
of temporary and honorary members and of guests, the terms of 
subscription and entrance fee, if any, the cessation of member¬ 
ship, the hours of opening and closing, and the mode of altering 
the rules (e). 

The registration is effected by the secretary furnishing to the 
clerk to the justices in the month of January in each year (/) a 
return, signed by him, giving the above-mentioned particulars, 
together with a signed statement tliat there is kept upon the club 
premises a register of the names and addresses of the members, 
and a record of the latest payment of their subscriptions (p). Where 
a new club is about to be opened, the return must be furnished by 
the secretary before the opening (h), 

928. If the secretary omits to make the required return for the 
purpose of registration, he is liable on summary conviction to a 
lino not exceeding £20, and in the case of a second or subsequent 
offence to imprisonment, with or without hard labour, for not 
exceeding one month, or a fine not exceeding £50, or to Iwth (i); 
and if he knowingly makes a return which is false in any material 
particular, he is liable to imprisonment, w'ith or witliout hard 
labour, for not exceeding three months, or a fine not exceeding 
£60, or to both (k). But the liability for omitting to make a return 
does not attach until the month of January has expired (f), 

929. It is the duty of the clerk to the justices to keep the 
register corrected up to date in accordance with the returns 
furnished by the secretaries, and the register must, at all reasonable 
hours, be open to the inspection of inspectors and superintendents of 


(c| In the city of London the clerk of epecial seesionB, and in places within 
the jurisdiction of a metropolitan police court the clerk to such oourt, is sub¬ 
stituted for the clerk to the justices (Licensing Act, 1902 (2 Edw. 7, o. 28), 
s, 31); and in Oxford the registrar of the Court of the Chancellor of the 
University is so substituted in the case of any club mainly composed of past 
or present members of the xiniversity (ihid., a. 26 (7)). 

(./) /Wd., B. 26 (1). 

(e) /WA, a. 26 (2). » 

(/> Whw a ^wtaw resigned, and bis successor was appointed, during 
January, it was held that the weretary who so resigned was not liable to •• 
negleotog to maAe the return witWn the proper time, although he called at the 
office of toe clerk to toe justices for the necessary forms on Pebmaiy 1 the 
»l*L**T63l)*”**** ^ ^ »uoce88or on February 4 (Sooth v. Weightman (19(H), 

(j7) lieenwng 1902 (2 Edw. 7, o. 28), s. 23 (3). A fee of five shSlings is 
payable to the derk to toe Ji^ces on each return (tWrf., s. 23 (6)). For ^ of 
retain, m Enoydopssdia of Forms, Vol. lU., p. 790 . ' 

(A) Li^sing Act, 1902 (2 Bklw. 7, c. 28), s. 23 (4), 

(t) Ibid., e. 80 (1). 

(k) JUd., s. 30 (2^ 

(0 JkofA V. Wnghin»%, stgm 



PiRT VJt.— Sal* of iMTORicAtiNG LiqOors IX Ontii. 


488 


police and inland revenue officers without fee, and of any other 
person on payment of a fee not exceeding one shilling (ui)* 

930. A court of summary jurisdiction (n) may, on complaint (o) in 
writing by any person, make an order directing a registered club to be 
struck off the register email efr any of the following grounds, namely^- 

( 1 ) That the club has ceased to exist, or that the number of 
members is less than twenty-five; 

(2) That it is not conducted in good faith as a club(p), or that it 
is kept or habitually used for any unlawful purpose; 

( 8 ) That there is frequent drunkenness on the club premises; 

(4) That illegal sales of intoxicating liquor have taken place on 
the club premises; 

(5) Th&t persons who are not members are habitually adiuilted to 
the club merely for the purpose of obtaining intoxicating liquor; 

(6) That the club occupies premises in respect of which, within 
twelve months next preceding its formation, a licence has been 
forfeited or the renewal of a licence refused, or in respect of which 
an order has been made that they shall not be used for the purposes 
of a club ; 

(7) That persons are habitually admitted as members without an 
interval of at least forty-eight hours between their nomination and 
admission; 

( 8 ) That the supply of intoxicating liquor to the club is not under 
the control of the members or the committee appointed by the 
members (g). 

Where an order is made striking a club off the register, the court 
may, by the order, further direct that the premises occupied by the 
club shall not be used for the purposes of any club requiring 
registration for a specified period, which may extend to twelve 
months in case of a first order, or to five years in the case of a 
second or subsequent order; and any such direction may, for good 
cause, be subsequently cancelled or varied by the court (r). 

931. If any intoxicating liquor is supplied or sold to any member 
or guest on the premises of an unregistered club (s), the person 
supplying or selling the liquor, and every person authorising the 
supply or sale, is liable on summary conviction to imprisonment, 


(m) Licensing Act, 1902 (2 E«lw. 7, c. 28), a. 23 (5). 

(n) In Oxford, in the case of any club mainly composed of past or present 
members of the university, the Court of tbe Chancellor of the University, sitting 
and acting under the Oxford University (Justices) Act,^886 (49 & 60 Viet. c. 31), 
acts as the court of summary jurisdiction, provided that it bos no power to 
4>rder that premises occupied by the club shall not be used for the purposes of a 
dub (liioensing Act, 1902 (2 Edw. 7, c. 28), s. 28 (3)). 

(o) If a summons is granted on the complaint, summons must be served 
on the secretary and ou such other person, if any, as the court may direct 
(fifU. s. 28 (3)). 

(p) In determining whether a dub is conducted in good faith as a dub, 
regard must be had to the nature of the premises occupied by the dub (t^icf., 
a, 28 (2)); see also pp. 430,431, ante, : 


Ibid., s. 28 
Ibid., 


iopp.4i 


(s; /.e., a dub requiring registration wbioh is not registered, or which baa 
been struck off the register {iUi., s.*S2}. 


SaoT. 2. 
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preniiacH be 
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/Dtoxi<»nt« 
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m 


Cl»m. ' 


Mr-or. 2 . 01 * without hard laliotir, for a term not exceeding one 

Re^s* or to a fine not exceeding M50, or to both (t) ; and if any each liquor 

tratioP’ ia kept for supply or sale on any such premises, every officer and 

member of the club is liable on summary conviction to a fine of £6, 
ui^lesB he proves to the satisfaction of ,.tne pourt that it was so kept 
without his knowledge or against his consent (a). 


Sect. 3. —Search WarranU. 

searcb 932. A justice of the peace, if satisfied by information on oath 

warrants that there is reasonable ground for supposing that any registered 
club is so managed or carried on as to constitute a ground for 
striking it off the register (6), or that any intoxicating liquor is sold 
or supplied or kept for sale or supply on the premises of an 
unregistered club(c), may grant a search warrant to any con¬ 
stable named therein (d). Such a search warrant authorises the 
constable named to enter the club, if need be by force, and to 
inspect the premises of the club, to take the names and addresses 
of any persons found therein, and to seize any books and papers 
relating to the business of the club (e). 


One for 
oomiuittee 
nxtma ur 
meetiugi. 


Sbct. 4 ,—Use of Club Premises for Election Purposes, 

933. Premises where intoxicating liquors are sold or supplied 
to members of a club, other than a permanent political club, 
may not be used as a committee room, or for holding a meet¬ 
ing, for the purpose of promoting or procuring the election of a 
candidate at any parliamentary or municipal election. Any person 
hiring or using such premises or part thereof for any such purpose, 
and also the person letting the premises, if he knows the purpose for 
which they are intended to be used, is guilty of illegal hiring (/). 

A permanent political club means a club not formed for the 
purposes of the particular election, but founded with the bond fde 
intention of being continued for an indefinite period. If a room in 
such a club be used as a committee room at an election, it ought, 
during the election, to be placed under the sole control of the 
election agent, and no food or. drink should be sold or supplied 
therein. If the club meets on licensed premises, its rooms cannot 
be used as committee rooms If). 


(f) Licensing Act, 1902 (2 i3dw. 7, o. 28), s. 26 (1). 

(a) im.. a 26 (2). 

(61 For these grouiida see p. 433, ants, 
ui Bis note («), p. 483,,«ii*e. 

lioeneing Act, 1902 (2 Bdw. 7, o. 28), & 29(1). 
ft) /Ml., B. 20 (2). As to entry by the police without a warrant under i. li 
ef me Lioeneing Act, 1874 (37 ft S8 Viot c. 49), tee Dmwan t. i7otod(fig, '[ltA7] 

^ ^^(^nupt and Illegal Fraotioea Prevention Act, 18S3 (46 ft 47 YiCL «. 61), 
s. 29; Hnnnapal jEUeoBons^fCorrupt and Ill^al Ftaotioes) Act, 18^ (47 ft 
48 Viot. a. 70), a. 16. .2^ do« not apply to any part of ^ pteiniaaa orduuuily 
let for the purpose of ooSUwera and offibea, or tox holding pndiilid mastihi pi nV 
arbitrations, if inuili part has a aeparate ralrance, tmd no duaet eoaunaincattob 
: with the p<^on of tna pramiiM on wbid^ the intoximt^ foOor is s^ at 

-lied (Uril.). Sea also title ELKcnoirs.. , j ;.' 

Oormpt and Ptaotioea Prevaatioo Act, 1883 (46 ft 47 Tict, a»6t), 
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• Past VIL—Bctnita Gahinq ik Clubs. 

Part VII.—Betting and Gaming in Cluba 

Sbot. l.^Betthtg. 

934. A bond jdde club is* nob subject to the provisions of tbe 
Betting Houses Act, 1858 {h), even though the members thereof 
habitually bet with one another on the club premises, and there is 
a sp^ial room, or portion of the premises, set apart for betting (t), 
provided that the betting is confined to members, and that they 
bet with one another indiscriminately (j). It is not illegal for 
members of such a club to bet with one ancfther on the club 
premises (Jc). 

935. But if persons who are not members are admitted to the 
premises for the purpose of betting with members, or if the club 
IS not a bond fide club, but ** a mere blind *’ for betting purposes, 
the provisions of the Act apply (1). Thus, where the members of 
a club did not bet indiscriminately with one another, but were 
divided into two classes, one consisting of bookmakers, and the 
other of members, who were in the habit of betting with the book¬ 
makers, and there was some evidence that particular bookmakers 
were generally to be found in particular portions of the betting 
room, it was held that there was evidence on which the jury 
might properly find that offences against the Act had been 
committed (m). 

Skot. 2.— Gaming. 

936. Gaming at clubs may be unlawful either because the club 
premises are a common gaming-house, in which all gaming, even 
at games which are not unlawful in themselves, is unlawful, or 
because the x^articular game is itself an unlawful game (n). 

937. A common gaming-house may be d^nud as a place to 
which large numbers of persons are invited habitually to congregate 
for the purpose of unlawful gaming (o); and, in default of other 
evidence to show that a club is a common gaming-house, it is 
sufficient to prove that it is used for the purpose of playing 
at any unlawful game in which a bank is kept by one or more 
players exclusively of others, or that the chances of any game 
played there are not alike favourable to all, including the banker 
or other person by whom the game is managed or against whom 

(A) le & 17 Yict c. 719. For the law of batting generally, see title Gauimo 
AVD ‘WAOEEUrO. 

G) Oldham ▼. Sunudtn (187#), 32 L.,T. 825 (an ordinary members’ club) j 
Douma v. Johnum, [1895] 2 B. 203 (a «Iab incorporated under the Commuien 
A^. eve^ member bmng requited to liold iiA least one share in the capita, and 
dinmtes in r^wenee to bets being decided by a oommittee). 

(j\ Oldham v, Ba/mdm, mpm; B. r. Obrm and Wation (1904), 63 J. F. 294. 
(k) (Mham V. BwMden, tttpra; Bod/im V. JMmton, $upra, 

(f) (Mham V. Atmiaden, »uj>ra ; B. v. Omtieand WidMft, sajnra.,^' . 

\m) B. V. Cmvtand TTofroa, » J: 

-'ill} Jenk$ T. (1884), 18 Q. B, T>,= 513. For'fbt lAw of gaming 

seai^y, aee title GAliiaro Avp FAaBKtsa. 
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CTlujbs. 


SioT. t. the other players stake, play, or bet (p). It is immaterial whether 
Gamintf. it is the owner or occupier of the premises, or one of the players, 

— who keeps the bank or manages the game; and a club may be a 

common gaming-house although the gaming is restricted to 
mem})ers, and the club exists for other purposes than that of 
gaming ((?). 

Penaiuea. If n club is a comiuon gaming-house, the keeper is indictable 
at common law; and though not a common gaming-house, if it 
is open, kept, or used for unlawful gaming, the owner or occupier 
who opens, keeps, or uses it, or knowingly and wilfully permits it to 
be opened, kept, or used, for that purpose, and also any person 
having the care o'r management of the club or in any way assisting 
in tlio conduct of its business, or advancing money for the purpose 
of gaming therein, is liable by statute to a heavy penalty (r). 

iiniAwfui 938. The following games are unlawful: cbemin de fer (s), 
gftmea. baccai'at(0, ace of hearts, faro, basset, hazard, roulette, any game 
with dice except backgammon, all games of cards except games of 
mere skill, and any game of mere chance (u). 

Whether a certain game is or is not unlawful is a question of law 
for the judge and not of fact for the jury (b). A game, in itself 
lawful, may become unlawful if played for money or money’s 
worth (c). 

Rntry b; 939. lu tlie metropolitan police district the Commissioner of 
poiicft. Police may authorise a superintendent to enter, if necessary by 

force, any club suspected to be a common gaming-house, and to 
search for and seize all instruments of gaming, and take into 
custody all persons found therein (d). Outside the metropolitan 
police district, similar authority may be given to a constable by a 
justice of the peace (e). Any person found on the premises who 
refuses to give his name and address, or gives a false name or 
address (/), or avIjo wilfully obstructs or delays any constable or 

(р) Oaming Aot, 1845 (8 & 9 Viet. c. 109), 8. 2. 

(< 7 ) Jen/is V. Tnrpin (1884), 13 Q. B. D. 606, 513. 

(»•) Qamiug Act, 1854 (17 & 18 .Viet. c. 38), 8. 4. In Jmk» v. Turpin, 
aupra, it was held that the proprietor and momhers of the oornnuttee of 
management of a proprietary club were rightly convicted under the section, 
the proprietor for opening and keeping the premises for the purpose of unlawful 
gaming, and the membeon of the committee tor assisting in the conduct thereof; 
nut that members who hod merely played at the unlawful game and who tocdi 
no part in the care or management of the club were not liable. See also 
Unlawful Gamee Aot, f54l (33 Hen, 8, c. 9), ss. 11,12. 

(s) Fairthugh y, fVhitmora (1895), 43 W. B. 421. 

'{i) Jenkt y. Turpin, stwro. In Bt, Croix v. Mmrrit (1885), Cab. A EL 485, «t 
wae held that an action brought by the secretaigr of a dub on a cheque given in 
payment for counters by Uie defendant for the purpose of playing bacca^ the 
eemetaty watching him play, was not maintainable. 

(a) Jtnha y. Turpin, tturra. 

(fc) A V. Davies, [1897] 9*Q. B. 199. 

(с) DyMn y. Maaon (1889), 22. Q, B. D. 351. As to playing for prises, see 
Lockuxnd V. Coojar, [1903] 2 K. B. 428. For unlawful games generally, see 
title Oauiko and WAOBBIlfa. 

(d) Gaming Act, 1845 (8 A 9 Viet. o. 1«9), ««. U, 7, 

ir) //lid., 6. 8. 

(/) Gaining Act, 4854 (17 A 18 Viet. o.SS), s. 3. 
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officer BO authorised (9), is liable to a heavy penalty. If any cards, 
dice, tables, or other inetruments of gaming uaed in playing an 
unlawful game are found on any i>remiB68 so entered {h\ or if any 
constable or officer so authorised is wilfully obstructed or delayed, 
or any door or means o| access to any part of the premises is found 
to be provided with any bolt, bar, or^ other means of contrivance 
for the purpose of preventing, delaying, or obstructing the entry 
into the premises or any part thereof, or for giving alarm in case 
of entry by the police, that i&primd facie evidence that the club is 
a common gaming-house (»). 


Part VIII.—Dissolution of Clubs. 

940. The High Court has jurisdiction to dissolve and wind up 
an unincorporated members’ club or unregistered working men’s 
club {k) ; but it will not, as a general rule, interfere where the rules 
provide for a dissolution, nor even in the absence of such pro¬ 
vision, unless it clearly appears that the majority of the members 
desire to dissolve, or there are special circumstances which make it 
impossible or impracticable to continue to carry on the elubfA). A 
working men's club registered under the Friendly Societies Act, 
1896 (l),may be wound up compulsorily as an unregistered society(ru). 

On the dissolution of a members’ club the property and assets 
should be sold and realised, and after the discharge of the debts and 
liabilities of the club the surplus should be equally divided amongst 
the members for the time being, other than the honorary members, 
subject to any provisions in the rules to tho contrary (n). An 
action will lie in the Chancery Division for the administration of 
the assets'if it is alleged that they are not being properly adminis¬ 
tered ( 0 ), and such an action may be brougli by one member 
suing on behalf of himself and all other members except the 
defendants (p). 

{g) Gaming Act, 1854 (17 & IS Viet. o. 38). a. 1. 

(h) Gaming Act, 1845 (8 & 9 Viet. c. 109), b. 8. ’ 

(i) Gaming Act, 1854 (17 & 18 Viet. c. 38), h. 2. 

(^) Companies Act, 1862 (2S & 26 Viot. c. 89), s. 199; filake v. SiriWitr (1906), 
22 T. L. R. 698, where in the case of an unregistered friendly society, the mles 
of which contained no provisions as to di^lution, at a genera meeting, twenty, 
seven members being present, the majoiity decided topissolve, but at a meetiog 
of the committee, sub^uently held, it was decided to continue the society, ana 
at a subsequent general meeting thirty-two of the members who w^ present 
* paid their Bubeonptions, and it was held that the court had jurisdiction to decree 
a dissolution, but that no sufficient reason was shown for such a decree. 

(A 69 ft 60 Viet 0. 25. 

(m) Under s. 199 of the Com]Muiie8 Act, 1862 (26 ft 26 Viet. c. 89); Me Irieh 
MercarUUe Loan SMiety, [19073,1 L E. 98. The tact thirt such a club has passed 
a resolution to dissolve, and is in favour of dissolution, docs not prevent a 
creditor from obtaining a winding-up order (ibid.). 

(n) Brmen v. Dale (1878), 9 Oh. D. 78, 

(o) Re 8t. Jamee*i Club (1852), 2 Be 0. 1C. ft G. 383; Rkhardetm r, Hastingt 
(1844), 7 Beav. 301. 

(p) Mirhardeon v. Haetmge, tupra, when two of the members of the managing 
oommittee had obtained itoasessien of the assets, and i^Iied them in the 
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941. The proprietor of an unincorporated proprietary club is 
not, in the absence of an express agreement to that effect, bound to 
continue carrying it on beyond the date of the expiration of the 
current subscriptions, and he can therefore dissolve the club by 
simply refusing to accept further subscriptions. 

942. The dissolution and -winding up of clubs incorporated 
under the Companies Acts are governed by the law i elating to 
the dissolution and winding up of companies under those Acts 
generally ( 5 ). 

943. Registered working men’s clubs may be dissolved— 

(a) Upon the happening of any event declared by the rules to be 
the teimination of the club; or 

(b) By the consent of three-fourths of the members, testified by 
then signatures ( 1 ) to the instrument of dissolution (s); or 

(c) In certain cases (0, by the awaid of the Chief Registrar or 
Assistant Registrar of Friendly Societies (a). 

944. The dissolution and winding up of shop clubs are matters 
which must be provided for by the lules of the club (b). 

winding up, and it was held that one member might, on behalf of himself and 
the othi 1 luomlieis, stio fui an a,ccouut of the receipts and dishuibements, with¬ 
out ithking fur an 01 di i tor a geueiai wiudiug up by the t'ouit. 

t/) See title OoMt’SMl s 

(/} The iuHtiiinuni niii> ho signed hj a diilj aulhuiisrd ag«ut t. 

./r/K [ls‘Mi] 1 Oh (111) 

(s) A» to tlio instiumeut uf dissolution, see Fneudly Soiutios Act, IStlh 
(.V.) &. m Viot c 2o), B 79 

it) IhuL, 6. 80 

(o) B TR, see fuithei on this sulijout, ibid., ss 70 83; aud title 

1 iiihNiUiY Soon 111.9 

[I) See p. 412, anU 
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Part 1.—Nature, Definitions, and General 

Description. 

Sect. 1. — Introductory: Origin etc, 

945 . The term common” in the old writers and reports neually 
refers to rights of common which are exercisable over land rather 
than to the place on which those rights are exercised, whereas 
at ^e pr^nt time when standing alone and unaccompanied by 
some reference to a particular kind of common, such as common of 
pasture, common of piscary etc., it usually denotes the lend where 
ri gh ts of common are exercised, i.e, open (a) and uncultivated 
ground over which the owners and occupiers of inclosed land in the 
vicinity ^ve certain rights, although they are not the owners of 
such ground. 


(<0 Jh the early oases and pleodHagt lend which U the eulneet oI.mi action 
Wnsiitly retemd to as a *' akhoogh it is m a n l h atl y open aod 
“n^lrrsH wd. The word merely dsuotee land without e^mence to ito 
OMidIkon. • 
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946. Whatever may have been the origin of rights of oommon, 
a subject which has been much discussed, and on which many 
diiTerent theories have been put forward, but which does not fall 
within the province of the present work, rights of common have 
always been co-existent with the disproportion of land to popula¬ 
tion; they are exercised freely where the population is scanty; they 
grow restricted as the population increases, and there are more 
frequent disputes when the herbage becomes insufficient lor all who 
desire to use the rights of common, and the value of the waste land 
for other purposes increases; and they finally disappear when the 
disproportion of land to population ceases ( b ). 

947. Formerly the origin of rights of common was usually referred 
to the feudal tenure under the Norman law and to the grants made 
by lords of manors to their tenants (c), but modern researches 
liiivo raised considerable doubt whether this theory is universally 
true, and whether the origin of common appendant in particular 
is not to be traced to the vill, town, or township (d). A vill or 
township had a considerable share of self-government, and subse¬ 
quently the lordship of the vill, including the soil of the waste 
lands, was granted to some person who thereby became lord of the 
manor, the vill or township being frequently co-extensive with the 
manor or the parish (r). As population increased the lands in 
the neighbourhood of a town passed into the control of the corpora¬ 
tion for the benefit of the citi^sens or burgesses, while in localities 
where population was scanty some individual by his own power or 
by grant from the King acquired a large tract and laid the founda¬ 
tion of a manor. The modern recognition of the importance of the 
vill or township is to some extent responsible for the increasing 
favour with which claims on behalf of inhabitants and householders 
of parishes in respect of common as distinguished from claims in 
respect of land have been regarded by the courts in the last thirty 
or forty years as compared with the old common law courts (/). 


(b) ( \K>ko, luolosure Acts, p. 2. The largo commous of the North of England 
and Wales show a similar state of things. Much valuable information as to the 
frequent contests between fanners in toe north of England as to toe paetur^e 
for their stock and the way in which the small owners were driven ou toe b(^ 

J tustures by the shopherda and don of the Iwgo farmer will be found in the 
toport of the Itoyal Commission of 1844, which resulted in the passing of the 
Qoueral luclusure Act, 1845 (8 & 9 Yiot. c. 118). See too the evidence before the 
Select Committee on East Stoinmore Common, Westmorland, in 1877. 

(c) Seethe prindplesSaid down bv Lord CoEK in TyrringhatiCt Oatt (1584), 
4 ITo. Hep. 36 a; Tudor, L. 0. Heal Prop., 4to ed., p. 700. 

(d) Williams, Eights of Common, pp. 31 et 71 et aeq, • 

(«) For references to the lord of a vUl, see Y. E. 21 Hen. 7, Mich. pL 20; Tin. 
Abr. tit Pr^criptiou, £ 3; Fits. Nat. Brer. p. 180; and for elaima of 
common in reaped of a town, see Co. Litt 110 b; EUard v. Hdl (1664), Sid. 
226; Pots V. Jtromilaw (l()65)j^ 1 Keb. 876 (a case of a marto in common to 
lw«i villa). The viU was originally a more important division than the parish 
(Statute of Additions (1 Hen. 5. c. 5); Swafe v. Fox (1604), Cro. Jac. 120; 
Oibton V. Clarke (1819), 1 Jao. & W. 150), bat was, in toe absence of evideoioe to 
the TOutrary, presumed to be oo-extansive with tlie parish. See 1 BL Own. 115. 

(/) See IlamV* V. Quem'e ColUge, Oxford (1871), 6 Ch. App. 716 ; Ooodmm 
y. Saltaah Cori>oration (1882), 7 App. Cas. 633; and as to evidence of veputatmn 
in Bupport of daima or common csontrast^iram'ek r. Queer’s Ctilege, Oxford, 
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Sbot. 2.— D^nitioni* 

948. A right of common has been defined* to be “ a right which 
one or more persons may have to take or nse some t)ortion of that 
which another man’s soil naturally produces ” (g). This definition 
may be slightly amplified ai& follows, namely, a right which one or 
more persons may have to take for his or their own use part of the 
natural produce of another man’s land, the landowner being entitled 
to all that the commoners do not lawfully take. 

Sect. 8. —Distinction between a Profit and an Easement, 

949. A right of common, being a right to take part of the pro> 

duce of afiotW* man’s land, is a profit, and is commonly referred to 
as d prendre, as distinguished from rents, dues, and services 

and other profits of a similar nature, which are said to lie in reiuhr, 
because it is the duty of the tenant to pay or tender them to his 
lord (h). It must be distinguished from an easement, which, though 
a right over another man’s land, confers no right to a particifiation 
in the profits arising from the land (i). 

950. The distinction between the two is Bometime.s rather fine, but 
a pi-ofit d prendre may generally be distinguished by seeing whether 
the right claimed involves taking either produce of the soil, the soil 
itself, or the minerals under the soil for the use and benefit of the 
person claiming the right, and whether what is taken is capable of 
ownership, and also by remembering that certain things, such as air, 
light and water, whether flowing in a stream, running in under¬ 
ground channels, or issuing from the ground, are by the law of 
nature common to all(j). 

A right to sink pits, excavate the soil, and get stone or other 
minerals from a waste, and to make spoil-bank.s on oilier parts of 
the waste, is a profit d jneudre when the minerals under the waste 
are in the same ownership as the surface; but when the minerals 
and the surface belong to diflereut owners, and the acts done are 
done in the process of getting the minerals, and damage done to tbo 
surface is the necessary consequence of the exercise of the right to 
get the minerals, the right is an easement (A;). 


Bupra, ptir Lord UATHEimaY, L.C., at p. 725. ■with Jhinmven (Earl) v, Ueu>*-l/t/u 
(1850), 16 Q. B. 791, per Parke, B., it p. 811. 

{ff) Cooke, Inclosuro Acts, 5. For other definitioDB, nee Elton, Coiunions, 
p. 2 ; Woolrych, Commone, p. 13; Bract. 222; Britton, 143 ; and Fleta, 254. 

* (k) See Sweet's Law Dictionary, p. 646. 

(») An easement is “a privilege without profit which the o.w 7 er of one 
neighbouring tenement hath of anoUier, existing in respect of their several 
tenements, by which the servient owner is obliged to suffer or uot.tr) do 
something on his own laud for the advantage of me dominant owner " (Gale, 
Easements, 8 th ed., p. 8 ) ; and see title Easriicxnxs aki> Profits a Prrkdrk. 

(j) See Mason v. HiU (1833), 6 B. & Ad. 1, 24; Enihrey v. Owen (1951), 6 
Bxch. S58 ; Ohtuemors y. Rieha^(lB59'L 1 H. L. Cas. 319. 

(Ir) Bogsra y. Toffior (1857), 1 H. & N. 706; and compare J^e y, Munfard 
(IgiS), H Q. B. 666 , where a claim to cart muck and dung from the plaintiff’s 
fand and to mix it for manure on the land of the defendant appears to have 
been pleaded by mistake as a prefii 4 prendty. 
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between 
profit d 
prendfiv iiml 
eusemeiit. 
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Am or Comipil. 


Sect. .1. 

Distinction 
between 
a Profit 
and an 
Easement. 

fm()ortance 
of dlatin* 
((uiiihiug 
between 
yro/it 4 
prendre and 
easement. 


Classiflcntlnn. 


Common 

H(>pen(laut. 


(k)minon 

appurleniint 


Common in 
gross. 

Common by 
reason of 
vioiuHgo. 


951* The distincUoQ between a profit d jrrendre and an easement 
is important, because,., while they both involve the enjoyment of 
rights over another man’s land, the respective periods of enjoyment 
necessary to sustain a claim under the Prescription Act, 1882 (Q, 
are for a profit d prendre thirty years and sixty years, and for an 
easement other than light twenty years ahd forty years <m), and 
also because a profit d prendre cannot, except in the case of copy* 
holders of a manor, be claimed by custom (n), while an easement 
can, and therefore can be claimed by inhabitants of a vill or 
district (o). 


Part II.—Different Kinds of Rights of 

Common. 

Sect. 1. — Clmnfieation. 

952. Bights of common are either (1) appendant, (2) appur> 
tenant, (8) in gross, or (4) pur cause de vicinage ip). 

Bight of common appendant is a right by common law incident 
to the grant to certain tenants of arable land before the Statute 
of “ Quia Emptores ” {q\ by which the tenant is entitled to the use 
of tlie manorial waste for such purposes as are necessary to the 
maintenance of his husbandry (r). 

Bight of common appurtenant is a right depending upon a grant, 
or upon a prescription which supposes a grant, annexing to par¬ 
ticular lands a right of user of a particular waste. 

Bight of coiumou in gross is a right depending upon a grant 
or prescription entitling the po-ssessor to some user of a particular 
waste without reference to any particular land. 

Bight of common pur cause de vicinage is the right wliich the 


fO 2 & 3 Will. 4, c. 71. 

Im) Ibid., es. 1, 2. 

(n) QaUward'e C<m (1607), 6 Oo. Eep. 59 b; Race Wttrd (1865), 4 E. & B. 
702. The reason why a profit d prendre cannot be aupnorted by a cuatom in 
an indefinite number of people is that the subjeot of the profit would in that 
case be liable to be eutirely destroyed (Bland v. Lipteombe (1854), 4 E. A B. 
713, n.; A.-O. v. Motkiae (1858), 4 K. « J. 579; Conetabk r. Nicludtm (1863), 
14 0. B. (N. 8.) mv Knight V. K,i»9 (1869), 20 L. T. 494; Bhvail* ▼. 
Tregmwkg (1895]^3 Ad. 101554); (xmipaze Hough v, Clark (1907), 23T. L. B. 682. 

(o) Race v. Ward, wpra. 

i p) Cooke, Indosure Acte, p. 5. * 

(g) iS'Edw. 1, e. 1 (1290). This statute declared that where a matt thereafter 
aonvwyedland thepuiuhaaer edu>uld hold of the same hnd and l^-the same eerrioes 
as the vetidw. As after that statnte no subjed) oouM land to be held 
freely of hiineelf, all the freehold tenements of a manor must date from-before 
that time. Subsequent eahw by a lord of a manor sever the land hem the 
manor. The land sold, therefore, cannot enjoy a right oi oernmen npinm- 
dant, which attaches to Imid held hedy of a manor or, if id^taehed to a&et 
arable lands, must date from thoe immemorud. Aa to the efieot of a sale bj. 
the lecd of the manor rinoethe Stahde of “ thria Emptores" ol lands owned Inr 
himr SM farther p. 524, mat,' : 

I^H^roweM {Earl) f, limeRyn (185(9, IS Q. 781< 
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%^I>iffFfeiUEHT Kurus or KioHlt Of Oommok. 

commoners ol certain adjoining wastes hare of suffering their oal^li 
to st^ay over the dividing boandary. ^ 

In tl^se definitions it must be understood that the word waste** 
is intended to include all lands which are the subject of a right 
of common. 

ii ** 

953. These several kinds of rights of common are exercisable 
in different ways, according to the subject-matter of the right, 
which includes generally all things which the soil naturally 
produces; and these natural productions have caused our law 
writers to divide the kinds of common into four main classes, 
namely, (1) common of future, or the right of feeding cattle, 
horses, sheep, or other animals on the land of another, which may 
exist either as appendant, as appurtenant, iil gross, or by reason of 
vicinage; (2) comnwn of pkcaiy, or the right of fishing in another’s 
water; (3) common of turbary, or the right of digging turves or peat 
out of another’s soil; and (4) common of cutovcrn, or tho right of 
taking from another’s land the wood necessary for the sustenance 
of the commoner’s house or agriculture (o). 

To these four classes a fifth has sometimes been added, namely, 
the right of taking sfind, gravel, stone, and even minerals from 
another’s soil, which is sometimes called common in the ioil (/) ; 
and there are various miscellaneous profits which will be referred 
to later, but which mostly come under one or other of the principal 
classes. 

SiscT. 2 .—Common of Pasture. 


Sub-Sect. 1 .—Common of Pasture Appendant. 


954. Common of pasture appendant to ancient arable land must 
have existed beyond the time of legal memory, i.e, before tho reign 
of Bichard I. <a), although it is unnecessary now to prove this 
early origin. Therefore it cannot be created |kt the present day. 

It is confined to such cattle as serve for the maintenance of the 
plough, as horses and oxen to plough the land, and sheep and 
kine to compester (that is, to manure) it (&}. Hogs, goats, geese, or 
such-like are not commonable by virtue of a right of common 
appendant (c). 

955. Common of pasture appendant is said to be of ** common 
right ** and to be a manorial privilege attached by the common law 


(a) Ths word estover " is derived from tho Normii.n v^rb estoffev, to furnish, but 
the right itself was known in England before the time of the Normans by the 
Saxon word *' bote.” Thue, house-bote ie the wood necessary to repair the house, 
*flr«-bote the wood sufficient to bum in the house, plough-bote and oart-bote 
the wood neoeseary to make aud repair implements of agnoulture, and hay-bote 
tiia wood neceseary for making or repairing hays, t.a„ midges or fences {liow^as 
T. (1800), 1 Bulat. SiQ. All of wm ate inotodra under the general 


tMrm of estovers. 

(() Co. Idtt 41 b, 122 a. 

(a) Aa to l^ial memory, see title BaaEKKWTS and Pbofits i FftEKDas. 

(b) Oo. litt 122 a. Elton (Oommons, p. 47) dofiues it as .^‘ a, presBriptive 

rint in fi4eh(Ad tenants of a manor cA leediag their cattle uae^ in agriculture 
teott the lord’s WOrte,* and refers to T. B. 07 Hen. 6, c. 34, and Bro. Abr. tit. 
CmouBon, 18, 16. ^ 

.(e> Oo, Hitt. 122 a; and compare Bfandred t. (1^1), Oro, dac. 430 


BaoT, 1. 


CLwatRoaitoa 
by anbjsca* 
matter. 


Oommon of 

[Muturo 

appendant. 


Nainre of 
the right. 
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Commons and Biobts of Common. 


Sect. 2. to a grant by a lord (before the Statute of QuiaEmptores ” (d)} ol 
Common of arable land, on the ground that in every original feof^ent of arable 
Pasture, land to be held of the manor in socage the law without express words 
included a grant of sufficient pasture in the waste for the beasts 
^ levant and couchant on the land. It has therefore been described 
as the common law right of every free tenant on the lord’s 
wastes (c). 

Some confusion has arisen in the early cases as to whether rights 
of common were appendant or appurtenant from the fact that the 
Latin word pcrt'mens is used for both rights, and that the two 
terms are frequently used to describe the same right in different 
reports of the same case. The circumstances of each case must 
decide whether the word pcrtmens should be translated. “ appur¬ 
tenant ” or " appendant" (/). 

PreBcri(ition 9d6. Comumn of pasture appendant being of common right, it 
inipiicd. la unnecessary to prescribe for it in the usual form (g), since appen- 
daney always implies prescription (/t). 

Proof of ii« r 967. As common of pasture appendant must have existed from 
iiiiiiecossniy. time out of mind (i), and in many cases has been destroyed by 
repurchase or other unity of possession of the tenement to which it 


//) 18 K»l\v. 1, 0 . 1 (1290). Soe not© (o), p. 410, ante, 

r) Woo Mtdor V. S}Hile.7na.n (1009), I Wins. Saund. 340, 346 d; lievuftt v. Rwe 
(1740), Willofl,227 ; (/o. J<itt. 122 a; Com. Dif-. tit. (Jotnmon, B; I Boll. Abr. 390,1., 
44, 45; 2 Co, Insl. 85; 4 Co. Rop. 37. The proposition in the text was not 
acw'ptt^ by T’aiike, B., in delivering judgment in Diinrat-en {Earl) v. 
lAeiw/h/n (1850), 15 Q. B. 791, nt p, 810, where ho said: “The right, therefore, 
is not a coininon right of all tonunts, but belongs only to each gmiitee before 
the Sintiito of 'C^uia Eniptorcs* of arable laud by virtue of his individual grant 
nml ns nn incident thereto; niid it is as much a peculiar right of the gi-autee os 
01(0 derived by express grant or pre.scription, though it differs in its extent.” 
'Diis judginoiit has boon severely criticised by Mr. Joshua Williams (lieal 
Preport.v, 17th ed.. Appendix F,*p, 028^ not only on an examination of the 
autluniiii'H rrferred to in the juug;tn6Dt, but also on the ground that the 
principle that common appendant is the common law right of all tenants 
lias }>rodiioud two doctrines of law which are undeniable, and which turn 
solely on the distinction that this kind of common is of common right, whilst 
other kinds are not, the firat being that, because common appendant is of 
eoinninn right, a man does not prescribe for it (see mpra), and the^ second 
that if a man purchases part of the land wherein common appendant is to be 
had, the (‘ommon is apportioned because it is of common right, but not so of 
a ooiunmu appurtenant or of any other common of what nature soever (see 
pp. 449,456, post). Ho also gives other grounds connected with the modem theory 
of the origin of rights of common. And see Warrirk ▼. Queen’s Collem, Or/ord 
(1871), 6 Ch. App. 716 ; Cheaferjield v. Fountaine (1895), reported m [1908}* 
1 di, 243, n. 

(/) Tyrringham'a Oa$t> (1584), 4 On, Rep. 86 a. 37. The matter is not of much 
importimce as regards common of pasture, and will be dealt wiffi more fully 
when the question whether common of estovers can be appendant is considered; 
see note (» ), p, 466, pott. 

( s ) Co. liitt 121 b. 

(/i) Oo. bitt. 122 a, and see note (i) to Tprringkam^i Cose (1584), 40c. Bap. 36 a, 
37 a ; thnwH v. Retvt (1740), Willes, 227; Uayu r, Bridffea and Caen (1795), 
Ride. L. & S. 890, 410; and a ca.«ie from T. B. 4 Hen. 6, H. T., case 10, quoti^ 
in Hall, Profits a Prendm, p> 247. 

(t) . Vili. Abr. tit. Cummou, 0, p. 1; Com. t%. tit Common, B. 
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PlitT IL—DnpPERENT Klims op Rraios op Commo», 

attached and the manor in the hands o! the lord {k), it is not 
eo freqtieatlj met with as common of pastifre appurtenant, bat it 
has one important characterisiic, that to establish a claim it is not 
necessary to prove actual user of the right. When once it is proved 
that the land is held f»eely*of the manor, and that it is in such*a 
condition that it could be restored to arable land, if it is not such 
in its present condition, a right of common for commonable cattle 
necessarily attaches to the land, and may be exercised by the owner 
or occupier (1). If, however, the character of the land has been so 
entirely altered that it is incapable of producing any grass or other 
natural product, as, for instance, if it has been enj)irely covered with 
houses or is the site of a reservoir (m), or for a lengthened period 
has ceased to produce grass or herbage (n), the question of the 
abandonment of the right of common will arise (o). 

958. Common of pasture appendant must exist in respect of land 
which was anciently arable (p). The law, however, will intend that all 
land which has immemorialiy had common of pasture appendant to 
it was originally arable, whatever may be its present state of cultiva¬ 
tion ; and therefore, where all the land was originally arable, tlio 
mere fact of a house having been built upon part of the land or 
part of it having been converted into meadow or pasture will not, if 
there has been a continual enjoyment of pasturage for cattle levant 
and couchant, destroy the original right (q). 

959. As common of pasture appendant belongs to arable land, so 
it is also so necessarily incident to it that it cannot be severed, and 
therefore, if the land be divided ever so often, every little parcel is 
entitled to common appendant, and the right is apportionable (r); 
whereas with common of pasture appurtenant, which stands upon a 
different footing, the riglit of common is not apportionable, and it 
for a number certain may be severed from the bind (s). 

960. Although common of pasture appendani; cannot be claimed 
for meadow or pasture land en nomine, yet it may be claimed for a 
manor containing pasture meadow or wood, for the claim will be 


SXIOT. s. 

Comnum of 
Piiit«re. 


Lan<l 

HiicK.nlly 

arable. 


Right 
I'caiiabla 
of being 
eevensd from 
land. 


Claim In cftHe 
of manor etc. 


. (ft) See p. 523, post. 

(h Common appendant bein^ of common right, thin sometimes becomes 
important in estimating whether or not nuHicient common has been loft in a 
ease of ajqprovement by the lord of the manor; see Robertson v. Jiartopp (1839), 
48 Ch. D. 484, 0. A. 

(m) See Carr v, l^mhert (1866), Ii. B. * Exch. 168, "Sk Ch. 

(n) Semthn v. Stone (1893), 9 T. L. B. 478. 

• (o) See p. 525, poet. 

Ip) Tyrrimkam's Case (15841^ 4 Co. Bep. 36 a, 37, which is the leading ease on 
the enbject of common appendant. 

(q) Ibid, 1a that case a right of common was pleaded as appendant to a 
house, meadow, and jmsture, and it was held that of hie own showing the 
claimant had n^e it appear that it had been at all timoe a house, meadow, and 
pasture, and conaeqnently that it could not be common appendant, but must be 
o amm on appurtesuuit; tee also Oarr v. Lambert, eupra. 

(r) Tyrrin^am*e Ciue, tvpra ; Go. Litt. 122a; Bennett v. Bme (1740), Willes, 

897. where WnxxSb C.J., relies on this doctme to dimose of the idea that 
Hb'Origin of common' appendant was the obligation of the tMmnts to plough 
the k^of their lorde. . ^ 

• See p. 456, fwif. 
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applied to snch parts of the land as agree with the nstati axid 
qualities of common appendant reddendo gingida tingulU^ and either 
the demesnes of the manor will be presumed to have oonsisted 
of ancient arable entirely, or the claim will be referred to the 
ancient portions, and not to those parts which the lord may have 
approved out of the wastes and moors parcel of the manor (t). 

On the same principle claims have been allowed for a messuage 
or cottage, but only where land or a cartilage was attached («), and 
08 under an early Act every cottage was bound to have four acres 
of land annexed to it (x), a yard or curtilage would be presumed. 

961. The numoer of commonable cattle which may be turned 
u|)on the common was originally limited to the number required iu 
the tillage of the farm (o). This limitation, however, was probably 
found difficult of application, as the number necessary to till would 
vary in diiTcrent years according to the circumstances of the tillage. 
'I'be courts therefore adopted a rule more certain in its applica¬ 
tion, namely, that a right of common of pasture appendant gives a 
right to turn upon the common as many commonable cattle as the 
land to Avhich the right is appendant will maintain by its produce 
through the winter. Tho.:>e cattle are said to be levant and couchant 
upon that land {b). 

The original right, which was measured by the number necessary 
to plough and compester the land, has undonhtedly been enlarged 
in some of the numerous cases as to cattle levant and couchant by 
the admission to common rights of ail cattle which the land will 
winter, although they may not bo necessary to its tillage; but it is 
submitted that none of them go to abridge that original right, 
and cattle levant and couchant commonable in respect of right of 
common appendant may therefore be defined to be such cattle as 
the land can maintain during the winter by its produce or requires 
to plough and compester itCc). 


(<) Tyrringham't Can (1(584). 4 Co. Eep. 36a, 37; and compare UicktUt v. 
Saltvt^ (1819), 2 li, & Aid. 360, where an allemtion in a declaration that 
a jiiaiiitiff wae jioafioaeod of a meseuage and land with tiie anportenanta, and 
thei'olore ought to hare oommon of paature etc., waa held diriainle. 

{«) Co. Litt. b b and caaos there cited; Scht>U$ v. Hargeavet (1702), 6 Tewn Eep. 
46. whore the claim was for a house with neither laud, curtilage, nor stable, but 
only a small aheepbold attached to a butcher’s ahop; Jltanm v. ChiOer (1700), 
8 Term lien. 396 ; Jumtrton v. Selbg (1703), 3 Ld. Hayu. 1016; Carr r. Lamb^, 
(1866), L. E. 1 Each. 168, Ex. Ch. 

(«) ^tat. 31 Elis. €.*'7, I'ojmled by stat. 15 Gen. 3, g. 32, which ii itself 
re^ieiul^ by toe Statute I^aw Uevinon Act, 1871 (34 ft 35 Viet, o, 116). 

(«) See Bmmtt v. liaem (1740), Willes, 227. Quart, whetoer toe tight dsn 
ho olaitued in respect of a fraction of an animal (Nidtdh v. Chapman 118605, 5 
H.,ftN.613). ^ V n 

(5) Oooke. Indosurs Acts, p. 10; Sehtim ▼. ffargrmvtt, SHpra,* r. 

JltUchitum (1839), 2 Mood, ft u. 205; Carr v, Ikmiiri, tupr^ per WfUUIs, J., at 
p. 176; iM«4Kmv.43 CLX).484, C. A., jwr Fav.LiJnatp. 517: 
•• I.evaney .and oOuobttooy may now be aiud to bs tM measwte of oapMtfy of 
the land to maiptain stock rathw than a otmdition to bs EtGiP^,ooin|Kied 
iritb ^^tbe oattle lyiiig 4bvn and getting up or 1^ their bi^g M off the land'’ 
. C<) potdm, IiMsiosuw The or%i]i ,of this douMs iefinitHgi nu^ 

have been that tlia number requisite to. ploiwh and oompeeter was tbe limit to 
pOOUDOu appendant, am^ the capacity of,.watering was ^ limit to 
,,||^litirtoiwat, and that tito ledter sdincasinviAeat bsa bean (tden^ by % pqgjiii 
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062 . II ia a matter of queatten ^whether oammon appendanl 9^* 
ean,'be lunited by a utimber eertam; but the better opinion woulM 0fi0x^no[ 
aeem to bo that it cannot, and that the measure of the right 
should always l»o referred to leraucyend couchaucy (d), except iti KnmW 
the ease of a special cns|om to the contrat'y existing in a manor («;). certairu 

96 $. As the cattle tamed upon the common by virtue of the in 
right of common of pasture appendant must be the cattle which ot 
plough and compester the land to which the right is appendant (/), ^erouid. 
the commoner cannot agist the cattle of a stranger fur hire(j^); ^at 
is to say, he cannot let his right. But if, having no beasts ot his 
own, he borrows those of a stranger for the pmqiose of ploughing 
or compestering his land, he has then a special property in such 
cattle snlBcient to entitle him to turn thorn on tiio common (h). 

964 . If a man claims common of pasture for all his comuionahlo Failure to 
cattle levant and couchant, and proves that he has turnod on all the tuf" “ut 
commonable cattle he has, hut that he has never kept any sheep, 

this has been held evidence to go to the jury for all commonable 
cattle, including sheep where other freeholders have turned on 
sheep (i), and it is for the jury to judge of the effect of it (k). 

The right of a commoner to common appendant is not affected Undpr. 
hy the fact that hie farm is understocked, or by the land l>eing tern- »tock>n8:* 
porarily put to a purpose which renders the maintenance of sheep 
or cattle upon it itutrossihlu (1). 

965 . As appendancy lies in prescription, and copyholders cannot f’«pyhoUi«, 
prescribe, copyholders cannot have common of pasture appendant, 

but commonly enjoy by custom similar rights of common of pasture 
appurtenant (w). 

966 . As a man cannot prescribe against himself, common of Opninns 
pasture appendant cannot exist in respect of the demesne lands of Isndu. 

08 the moat liberal and convenient in both caaca; bu'. they have never doniod 
the right of common appendant to be admeasured by its original standard 
(Cooke, InoloBure Acts, p. 10). 

(d) Klton, Commons, pp. fit. 65. Wniiams, Rights of Common, p. Ifid, 
states that in some oases the right is stinted r»r limiteil to a certain number, 
and that it does not follow that tlic right is not pomraon apiiondant, and quotes 
the autecnity of Lord Coke, that an upland town may make byo*laws for the 
* Agularion 0 ^ its commons. 

. ((^ It was decided in fW/ef v. Troake (1704), 2 T^d. Bayro. 1186, that a right 
of common by prescription may be regulated by custom—and tliis is probably 
the explanation of the limitation wh^ it occtirs, as in /Ml v. ^yron (1877), 

4 Cb. V. 667: Maberitm v. Hatifupp (1860), 48 Oh. 1).*484, C. A.—and that it 
has been adopted as a matter cd convenience. 

, </) Y. B. 46 Bdw. 3, p. 2A c. f». 

22 Lib. Asa. pi. 84; 11 Hen. 6, p. 22, e. 10. As to agistment 

genmaUy, we title AnwAXiB, VoL L, pp. 386—388. 

Ih) hunuey r. Jbmion (1676). 1 Yenk 18. 

A Mani/M ?. PmtingtoA (1826), 4 B. ft C. 161. 

k) Compare Ba^rd v. BysM 060^, 1 Yannl 270. ‘ 

(ft leech V. Widtkp (1670), 1 Vefit. 64; JUherteon v. Ifnriopp, eupra, pff FrT, 

L.J., at p. 616; and ooinparo MuuttitM v. fpeheure CommiMiotten Jhr Sng/am 
fful IFafea {imyih U, 0 Q. B. 6w alee Wtilie v. Ward 2 Chib 
wbers a for all the ooattiai|««iaif levant and HtMiaoimiit was 
ipft to bo good, fbMii^tiie common who iii# aufficient to ntfflMri eH (or any 
time. • • ■ 

;''b4,0Wp.463,jMft ; ' 
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tb« manor over the wastes of the manor. The rights of pastarAgs 
enjoyed by the tenants of the lord of the manor in respect of farms 
forming part of tlie manor are not strictly rights of common at ail, 
hut are incident to the rights of the lord as owner of the soil (n) 
They are, however, frequently spoken- of as rights of common, or 
more accurately us quasi-vights of common; and on the inclosure 
of a common tlje lord almost invariably receives an allotment in 
res 2 )ect of them in the same wtiy as the commoners (u). 

967. It has been questioned whether a right of common appen¬ 
dant can exist in respect oi customary freeholds held of a manor, 
and the answer would seem to depend upon the nature of the 
customary freehold. Prescription by a customary freeholder in 
a tfue estate is good (p), but with the qimliiicniion that the lands 
]>aHH by feolTuJcnt or grant. If the lands are held not at the will 
of the lord, but according to the custom of the manor, and pass by 
surrender and admittance, the freehold is in the lord, and the 
customary freeholds are in the nature of cop 3 'hold 8 (q). In the 
former case they may, it is submillcd, have common appendant, 
but not in the latter. 

968. Common appendant as well as common appurtenant 
may bo c.\ercisod witliiu u royal forest, as the Charter of the 
Forest (r) provided that all commoners upon lands which were 
afforested should continue to exercise their rights over herbage and 
other prolits so long as they conformed to tlie forest law. 

SuB'Sect. 2 .—Common of Pasture Appurtenant. 

969. A right of common of pasture appurtenant is a right 
Ap[iortaiiung to certain lands by which the' owner of those lands 
feeds cattle and, it may be, other animals on the soil of another 
person (s). 

'J'his right differs from the right of common of pasture appendant 
in that it docs not arise of common right, and is not a manorial 
])rivilege attached by the common law to a grant of arable land by 
a lord before the statute of Quia Emptores ” (f). Being in all cases 


(ti) Husgrave v. Inchsure Cornmiseiontrs (1874), L. It 9 Q. B. 162, joer B&ack* 
lU'iiN, J., at p. 17J: “ It 18 not an unoommon thing that the lord has farms on 
putts of th« C8(iit«e which have never been so]uu'atod from the xuain estate, 
duiiiesno furnis, that have always been his freehold, and which thei-efore could 
never strictly acquire the right of uqmmou. Nevertheless, that distinotion not 
being rscoguisod by those who pmctically managed these things in days of old, 
the teUabts of these demesne lands under the lord did enjoy the same rights of 
uomuiou over the wastes as those itersous to whom lauds nad been conveyed; 
and tho}’ did de /ado enjoy and use the rights of common, just as if the free¬ 
holder of the demesne lands was not posseei^ oi the {refold of the land over 
which the right of common was used.” 

(o) Sm ibid. ; v. Powis {Earl) (185d), 4 £. & B. 4S5; and note (o), 
p. 079 , t)0»t. 

(p) i'oUd V. Troake (1704),* 21,d. EajTn. 1186. 

({(} Bee Portland {fiukE) V. Hill (1866), L. B. 2 £q. 765, where the status of 
eustomary freeholden is folly discussed. 

(f) 9 lien. 3, o. j. See hC^wpod, Forest Lawt, pp. 216 et sea, 

(«) Oooke, Inolosure Aets, p, it.' 

(0 18 £dw. 1, 0.1 See note p. 446. 
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created by the grant of a private person, and not by the law for tho 
encouragement of tillage, it is said to be agaSnst common right, but 
is nevertheless specially favoured by the courts if it can iu any way 
be made good (a). For the same reason it may be created at the 
present day (5). • • • 

It is assumed by the law to have been created by grant from the 
owner, of tho soil, and is therefore almost as unfettered in its 
character as w'ould be the power of the grantor (c). 

970. It also differs from the right of common of pasture appen* 
daut in all those incidents which are occasioned by the origin of the 
latter in the connection between the arable land^of the manor and 
the waste (tf). 

Tlius, it may be taken by freeholders in a manor whether their 
lands have been held by the lord within time of legal memory or 
not (c), by the copyholders or customary freeholders as apper¬ 
taining to their customary estates by force of a special custom (/), 
by the corporation of a borough or trustees for a body of inhabit¬ 
ants having cattle levant and coucluint within their borough or 
township (</), or by any strangers to the manor who by grant or 
long acquiescence of the lord have gained this privilege upon tho 
waste (/<); niid the tenants of a manor may have common appur¬ 
tenant in the waste of another lordshi]> (i). 

In fact, it may he claimed by any i)erson or body who i.s or are 
legally capable of taking by grant, which is supposed to bo tho 
foundation of the right; but inhabitants, occupiers, or any fluctuat¬ 
ing class of persons unless incorporated or unless an incorporation 
for the purpose can be presumed are incapable of proscribing (A). 

971. Common appurtenant is not confined to cuttle used to 
plough and coinposter; but if tho prescription should so run, it 
may be for bogs, goats, geese, and all other animals which may be 
sustained upon the common (/). 

In the absence of an expi ess grant, evidence of user will establish 

(a) Klton, Cominoiis, p. 68. See Stvneubt/ v. Muineudtn (IStyS), 2 Sid. 87. 
{b\IbUi,; lU-eUij v. liuHer (lOdS), 2 Sid. 87; iiachcvcrell v. (103S), 

W. Jo. 308; (Jowiam v. Ufoik (1812), lo 108, ^vliere tho quuHtiuji wtiii 

definitely settled by Lord Li.lkmiououou, C.J.,‘after a careful review of the 
earlier suthurities; and see tSariug v. Abinyihm, fl802] 2 Ch. 374, 378, C. A. 

(e) Cooker, luclosure Acts, p. 10. • 

yl) See Dunravm {Karl) v. Llewellyn (1830), 16 Q. II. 791. 

(«) B^use it may be granted at the m'esout day; a»d see note (b), evpra. 

(/} Baberteon v. llartopp (1880), 43 Cn. 1). 484, C. A.; Mail v. Jiyrvn (1877), 
i CL D. 667, 681. 

* (g) IkMer v. Briiiow (1476), Y. B. 15 Edw. 4, fos. 29, 82, 33. 

(A) Elton, Commons, p. 63, dhd oases cited iu the following note, 
m Sacherereli v. Porter, aupm; EUa. Nat Bre?. p. 180, N. ; Vlarkeon t» 
Woodhouse (1782), 3 Term Bep. 412, n. 

(k) See p. 437, potk The etoteiawii made by Lord OoKS that *' for oominon 
appurtenant one must proscribe ** fCo. Litt 122 a) means only that when no 
grant thereof can be produced the oaiinant must rely upon a preseriptivo title, 
ae is dear from otuOT passages in his own writings and many subsequent 
authoritiee; see ibid. 121 a; Bacbeverelir. Port$r,aupm; Cowkm r. Ukuk, mpra, 
40 Oo. liitt. 122 a; Bac. Abr. tit. Common, A; 2 BL Com. 88. In Withcra 
V. Maei (1531), 1 Dyer, <0 a, a claim of common for hogs WM tfused, bat not 
deeided. * • 
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the prescription, bat where the grant is prodaoedi, as sometim^ 
happens, the courts h&ve to read the rights of the commons in 
the terms of the instrument (rn). 

972> Common of pasture appurtenant mav eitiier be for a number 
ceftain, or the measure of the right may be referred to levancyand 
couchancy; but it is now clearly settled that there must be some 
limit to the right (n). Any user of common of pasture claimed as 
appurtenant not limited in number, and not capable of being limited 
by levancy and couchancy, is not the exercise of a right, but the 
doing that which cannot possibly be other than a wrong (o). Con¬ 
sequently such user will not be recognised by the courts even when 
granted by deed ( 2 >). 

The expression “ common 8an$ nomhre," which is fi‘equently 
met with in the early cases, or “ common without stint,” means 
common for beasts levant and couchant, it being uncertain how 
many there are in any particular year, and does not mean common 
for any number of bejvsts. It is used in distinction to “ common for 
a number certain ’’ ( 7 ), and is n common cei lain in its nature, 
boeause id rcrtinn eat qmd an'tiim reddi potatt (r). 

Wliore in inclosuro proceedings a claim is made to any right of 
common or other right which in the judgment of the valuer or of the 
Inclosure Commissioners or assistant commissioner could not be 
sustained in law, but satisfactory proof of enjoyment under the 
right so claimed for the space of sixty years or upwards is made, 
the claim may be allowed in the same manner as if the right 
might have been legally sustained and established (»}. 


(m) Soe Smith v. FtwrA (1675), 2 Mod. Rep. 7, whero detondant ploaded 11 
liconce from the lord to put his cattle (arerm $iia) on tlie waste, which won 
agreed to comprehend hogs as well as other cattle in tno most general sense; and 
NuitTU, C.J., said, and it was admitted, that, the licence being general to put in 
beasts, it should be intended only of (-.orntnonable cattle, not of hogs, but that it 
would U) otherwise if the licence had been for a particular time. Another report 
of the same case(Freem. (K. it.) 190} states that leave to put in ai'eria »m extends 
to all sorts of cattle, including hogs. A claim to turn out geese has been rejected 
on the ground that the user was not shown to have been in any way connected 
with the copyhold tenement (Jl/or/ey v. VUffwd (1882), 20 Cb. 1). 753). 

(fi) Iknmi r. Cfitater (1799), 8 Term Hep. 396; Jimtietty. Jteeve{]l40), Willes, 
227; and see Mwlry v. Clifford, »ttpra, 

(») Cooke, Inclosure Acts, p. 23; 1 BoU. Abr. 398 I., pi. 8; and see Fite. 
Nat. Brev. 180. N., for a full explanation of this proposition. It may be noted 
that in tiie passage referred to “manor” » probably used iu a wide smise, 
and-does not mean strictfy a manm in the legal sense. 

(fi) Bmton ▼. OAeiter, mprtt, whore a common was conveyed to trustees upon 
trust to allow the commoners such user of the edmmon as they had been^, 
accustomed to have, and it was heM that such user must be token to mean a 
legal user, and that a daim unlimited by levant^ and couchancy could not be 
snppoTted; and see ImUy. Mann (1842), 4 Scott (ff.B.), 342. 

'Vte. Abr., tit. Oommon, I; Ghichly*» Om (1658), Hard. 117. . 

(r) See note to AfoncAesfer (Ewl) v. Vad* (10G6), 1 Wms. Saund. 28 c. 
Fxiwrienoe in inelosum oases wows that there is a widesproad beliel that a 
right of comiden may be unlimited, arinng from the fact d»t .no Innits h»v» 
put upon the user of ladividnM commoners and the belief that age may 
have tnmed the illegal user kite A right 

. 4$) Inclosure Act 18<5 (8 A 9 i^et e» tl8X 64. As to tiks {wobahle kiteikP 
tion of the aoctiou, see Cooke, Inclosnre Acti^ up. 214 et teq. No oese'haa seme 
^ikiie ^ courts upoa 4|ie oon^rootian ^this seetioa, but the 
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978 . Common limited to a eertaiii number may be either to 
a definite number of one particular kmd*of stock or a deftnile 
number of several kinds, or it may be limited to a certain number 
for each acre or each yard land of the tenement, or according to its 
rental (t). ^ , 

Where the method of fixing the number by acreage or rental 
has been adopted, it is merely a matter of i^reement, only binding 
upon those who assent to it (u), unless long user has establinhud 
a custom; and such a custom, though valid within a manor, is 
not binding on a stranger (r). 

Although in order to maintain a claim for common of 
pasture appurtenant to land it is necessary to show some oonnoc* 
lion between the commonable beasts and' the land to which the 
light is claimed to Ve appurtenant(< 7 ), there is not the same 
necessity where the claim is for a number curtain, since the 
question whether the right has been used to uxcess cannot arise {h). 
So, when the numlier is once certainly ascertained, it has been said 
that the right may bo attached to a dwoUing-houHo or a collage 
without land (c). The right of common for a number certain 
may be appurtenant also to a manor without land (df). 

Common of pasture for a number certain may bo parcel of a 
manor and demised and domihable by copy of court roll ,* ond if it 
he thus claimed in iileuding by the lord of the manor without 
describing the common as appendant, ajipurtonaiit, or in gross, it 
will be taken to be oominon ai)purtfMmni(c). Jn fact, this right 
when so limite<l appears to lose all necessity of appurtenaucy to 
land. It may bo severed from the land and tho appurtenaucy 


coinmissionors of tlin Ito'inl of Agrioultnre anil l^slierios havo always held tbat 
the Tight claimed munt bo ermfiiied within logal liiiata. 

(t) wheio this la proved to bo the cohc, it has lieeu generally conHidoml bv 
the conrta to bo a conveiiieut method of lueaauiujg tho i.iiinbor of uattlo whirli 
might bo turmd on in reeiicct of oarh teiinuifiit, giui to be praotK'allv the 
lueasuie of lovanry and (ouuiaiicy, r.r/., not muie than (ii‘» Hheop pet Man {Nall 
V. Hyron (1877), 4 Cli. 1). 007), two eliwp por aero {Holn-Hsm v. Ihoto/ip 
(1889), 43 Ch. 1). 484, C. A. |; twHve lowufoi every 3 ni-d land, tliivo for a qiiailor 
of a yard land, and one and a lialf lor hall a ijinutot {blUtrd v. Ihll (1001), Hjd, 
*220); four wether botista, two horao Itoaste, and eixty eheop for two }ard luiida 
(4/w« V. Wibb (1609), 2 II10WI1I. 297); one mare or ^Iding or two cowa for 
every 80 j. of rental in Kppiug Foient {CfirnnnKumns 0 / Hmtrt y. OUiHse 0874), 
L. B. 19 liSq, 134, 161); so many beitd uuoiding to lental with a fixed scale 
{Fox V. Arnburti (1870), L. It. 20 Kq. 40.1. 4<M). * 

(tt) BraqtB v. ttirwm (1706), 2 Vern. 470. (uutr^, Jltlabeere v. Bedd*ng(ou 
(1089), 2 Vern, 103, a case, however, of doubtful duUiority. 

(a:) flee Smveu on Copyholds, 7lhed., p.444, Elton, (’ojiyhnblH, pp. !507—I'lOS. 
' {a) Jontt v. Jtichard (i^T). 6 Ad. & El. 480; llo»kin» v. Jloh%v4 (1071), Volt. 
13; SchfJet V. JJarqrraie* (1792}, 5 Term Bep. 46 ; liaijltt v. 'fgurtt-Jiuhatut 
(1877), 6 Ch. D. 600, 

(|i) See Bkh*trd$ v. Squibb {1696)^ 1 Ld. Baym. 720, yer lioi/i, (JJ. 

(f) Lmiol T. Jiwrtlop (1672), 3 Keb, 66, where the poMsePHioii of the least 
eottage in Linecdnidiue was said to give a right of common uppurtotumt for 
a thousand sheep; but on ibis caaa see Cooke, inclosuro Acta, s. 21, and 
Klton, Oemmout, p. 64. 

(il Spooner v. Jkp and Matm (1630), Cro. Car. 432; 4 Yin. Abr. Ut. Ooiqmoo, 
V, 4, p. 691; Mutgramy. t'<m (1741), WUles, 319; Slam/nfd V. Marga (beforv 
1674), Sheppard, Abridgment. 381. 

(«) Um^avo V. Cbsc, Ofupra, * 
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destroyed {/). It may certainly l)e appurtenant to an office, as to 
a burgftger in a borough (//), perhaps oven to an inhabitant of a 
vili (h ); and it has been said that a man may prescribe to have 
this right by rea,son of his person, in which case the right of 
co,mtnon appurtenant becomes a simple^ right of common in 
gross (?). 

974. Wlicn there is nothing to show that the right is limited 
by any specific number, levancy and couchancy will invariably be 
taken to be the measure of the right. 

975. A person entitled to a right of common of pasture appur* 
tenant must, as in the case of common of pasture apix^ndant, use it 
in general with his own cattle; but if he employ the' cattle of 
others to manuro his own land, he may feed them on the land over 
which he has a right of common (/<•). But ho cannot agist for 
money other cattle which do not manure his land, nor can he use 
tho common w'ith his owm cattle levant and couchant upon any 
otlior land than that to which he has common appurtenant (f). 

But where tho right is for a number certain he may license a 
stranger to put in his cattle; for it is no UTong to the lord or owner 
of tho soil, because it cannot be a surcharging (mj), and for the same 
reason tho cattle may be levant and couchant upon other land. 

976. It has already been shown tliat if a man purchases part of 
the land wherein common appendant is to be bad the common must 
be apportioned, because it is of common right («); but this is not 
the case with common appurtenant or with any other common of 
what nature soever (a), and a purchase of part of the waste on 


(/) Ihnm V. Chonnm (1813), 5 Taunt. 2M ; v. l[an$Hp (1671), 2Lpt. 

67 : '* If a man hath common aj'purtcnant to a inossTiago and land for certain 
iinml»er of lajuata, he mav alien the pnmo; alUcr, if it bo for ail his beaats lovant 
and couchant upon tho land, ho cannot by his alienation sever that from tho 
land"; and soov. A'od (160.'b, Crt>. Jac. 14. For tho proposition that 
tho right cannot bo severed except when the number is certain, see Dtinirl v. 
y/fijn/ip, snpra; Vin. Abr. tit. Common, O; Druri/ v. Kmt,$Hpra; Mutgrivn 
V. UavK (1741), Willes. 319, S22; and' Smith d. Jerdon v. Milward (1782), 3 
Boup. (k. b.) iO. This case is referred to by Cooke, Inclosure Acts, at 
p. 22, n., ns opposed to Bunn v. Channen, supra, but it contains no reference 
to any certain number, and tbe right of common may have been either appendant 
or appurtcnaid. 

(</) MUler V. UV/fcr (1670), 1 Sid. 462; and compare IIVtAcrs v. /scAam (1551), 
3)yer, 70 a (park-keoper)t ' 

(A) JtMlorv. Spatemnn (1689), I Wms. Sauud. 343; Fowler v. Dole (1.593), Cro. 
Elia. 363; Weekly 1! i/dirwin (169$), 1 Ld. Kavm. 403. But a plea claiming at\, 
iiumeniorial right of common in occupiers for the lume being is bad even after 
verdict (Dariee v. William* (1831), 16 Q. B. 546)1 
(i) Y. B. 15 Hdw. 4, c. ;13. 

(A) Fite. Nat. Brev. 180 B; Y. B. 14 lien. 6, p. 6, o. 29; Mollitnn v. 
Tirrvilian, (1683), Skinner, 13^, also reported, tub mm. Mannelon v. Treviltan 
(168.3), 2 Show. 328 (case 33.3). 

. (f) oases cited In last note; and Rumtey v. Bawtm (1670), t Vent. 18; Yin. 

AVr, tit Common, H, N; Monk v. BnUer (1620), Cro. Jac. 574. 

Hotkint V. JZoAins (1671), i Saund. 324, 327; and see Fite. Nat Brev. 

te) See note (e), p. 448, ante. 

a, Cte Igtt. 122 ai TyrvjKjfAffni** Om {fSH), 4 Oo. Bep. 36 *, lib 
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SUB-SJStT, ’i,-^Ovmjnon uf I\tsture in Grots. ^WteiSi 


977. Common of imBture in gross is so called “lor that it l^atnwof 
appertaineth to no land? and must be by writing or prescription ” {q). 

It is neither appendant nor appurtenant to land, but is a separate 
inheritance, entirely distinct from any landed property, and may be 
vested in one who hath not a foot of land in the manor (r). It may 
commence at this day by grant or be acquired by prescription (<). 

It can only be prescribed for by ^lersuns or bodies capable 
of taking by grant. Inhabitants or occupiers as such cannot so 
take, and therefore cannot so prescribe (t); but the parson of a 
church, dr similar corporation sole, or a lay cor{)oration, though these 
last may have an origm posterior to the time of legal memory, or 
a person claiming in respect of un ofiice, may prescribe for common 
in gross (a); and the mayor and corporation of a borough may 
prescribe in favour of ail the burgesses, or a body of trustees for 
classes of inhabitants, ratepayers, occupiers, and the like who 
cannot prescribe in their own names {b). 

978. Common of pasture in gross may be either for a number M**««wre of 
certain or sitns nomhn’, which, as has already been explained, does ^***‘*' 
not mean without limit (<■). 

Common of pasture) appurtenant for a man her certain may he 
severed from Die land, and then becumes a common in gross, and 
it is in this form that common in gross is most commonly found (d). 

The conclusion to be drawn from the authorities with reference 
to common of pasture in gross ta/ia nouihre is that it is a right 
possible in law, but one which in fact very rarely exists (c). The 


Ip) See farther p. li'24, 

{//) Co. Litt. 121i tt. 

(r) 2 Bl. Cutu. 34, 

l») 7'yrringham's Case (loS-l), 4 Co. Rep. 3<Ja, b. 

(<) Hotelerv. Bristow {147G), Y. B. IdEdw. 4, 32 b, 33, where cerluiti inhabit^ 
ants oloixned to proscribe gouoruUy fur all mauner of boaete without uUegttig 
levauoy and couwancy ; and see Barry v. Thmuu (1850), h Kxeb. 37. 

(a) 2 BI. Com. 34 ; and see Meltor v. Spatmuin (1609), 1 Wiojg. Suuud. 330,343 ; 
MiUtr V. roljfccr (1670), 1 Sid. 462. 

(h) M^lor ▼. Spateman, supra; Clarlmny.Woodliovse (1782),OTeynBop.412, n.; 
and Bee Parry y. Thomas, tujira, from which it umiearB that a plea ul a 
grant of a right of common to a coipoivtioii will not ^ aulBcieut ue regards a 
member of mat corporation, but he must show that the grant was to the 
corporation for the benefit of the individual members. The same doctrine was 
Veasserted in Coiutabk v. NitJuAton 14 C. B. (n. 8 .) 230. Cumpuro 

Weekly ▼, Wildman 11698), 1 Baym. 405. 

(e) See p. 454, atde. ** A claim of common sans nombre cannot mean a claim 
of feeding for bnamerable beasts, but tor a number not certain '* (Y. B. 
11 Hen. 6, 22 b, p«r Babikotoit, CJ.). See also Me/lor v. Bj'Ote/aaii, sujjra, 
where it was held that a corporation m^ht pmscribe for cumuion in gross for 
cattle levant and oouchant within the town, but not for common tn gross 
without number, the ground that otherwise the corporation might surcharge 
tlm common. 

Xd} See note({), p. f56, ante; Bunn v. Chatmen (1813), 5 Taunt. 244 ; Lincoln 
CbnMroiwft v. uohim Common (1867), T* B. 2 Q. B. 482. 

(<) Save's CW (1641); March, 83;VeUor v. Spateman, ttqfraj Stabks y. 
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Beer. s. Authorities, however, on which this possibility in law resto, 1 ^ 0 % 
Common of that a right of common of pasture in gross »an$ nombre is limited 
Pasture, to a right to turn on so many cattle as the common will maintain 
beyond the levant and eouchant cattle of the lord and tdie 
commoners (/). • , 


Kstare of 
common of 
puture by 
reftson of 
Tioinage. 


Sob-Skct. 4.—Common of Padwe hy teuton of Vicinage* 

979. Common of pasture by reason of vicinage exists where the 
commonable beasts belonging to the inhabitants of one vill or 
manor have been accustomed time out of mind to stray into the 
fields or wastes of 'an adjoining vill or manor without molestation. 
It has been said not to i>e a right, but only an excuse, for tres¬ 
pass {j^). It is, however, a right capable of being established, like 
other righls of common, under the Prescription Act (A). The 
principle on which common of pasture by reason of vicinage rests 
IS that the parties interested in the respective lands over which it 
is claimed have for their mutual benefit acquiesced in the practice. 
It may be claimed by proscription, but is rather matter of im¬ 
memorial custom (t). The substance of the custom is that cattle 
lawfully on one common have been used to stray upon the other. 
It is necessary therefore to allege in support of the claim that the 
cattle were lawfully on their own common before they strayed, 
which can be done by showing thirty years’ user under the 
slatiitib and to allege and prove the custom to stray (jf). 

VVhero cattle are pastured over adjoining commons withruncertain 
boundaries it is a question of fact whether the pasturage is in 
exercise of a right of common by reason of vicinage or is attributable 
to a mistake of the boundary {k). 


Oonttgaity. 980. The right of common of pasture by reason of vicinage can 
only exist between contiguous wastes, for if there be three villa. A., 
B., and 0., and B. lies in the middle l^tween the other two, B. may 


(1679), 2 Lev. 246; Stamford y. Burges (before 1675), Sheppard, Abridgment, 
381; end see 3 Bl. Com. 239. 

(/) Cooke, Inolosure Acte, p. 79; and see Elton, Commons, p. 27. Some ol 
the oases where the existence of common in gross saw nombre hu been discussed 
apjtoor to have related rather to separate prope^es in herbage vested in the 
corporation of'a borough which waa wrongly described in pleadings as a common 
Wklor ▼. Spateman (1669), 1 Wma. 9aand, 343; Stables r. Mellon (1679), 2 
ijev. 346). Comowre Bfadnoorih r, forkin^on (1841), 1 Q. B. 782; Benton v. 
Oheder 'Hli^O), 8 Term Bep. 390. Bighta of sheepwatk, fbldcourse, and freefold 
have else been wrongly classed as rights of common in groes, whereas they ere 
in fhot reeerved rights of the lord of the manor; see p. 4^, post. 

f Co. litt 122 a. 

; Friohard r. Vowetl (1845), 10 Q. B. 589, and authorities there etted. 
/ones r. min (184?), 10 (J. B. 620, Ex. Ch.; Clarke v. TwAsr (1843), 
10 Q. B. 604, and the earlier eutborities there referred to. 

O'), See Priehard v. vujwa, per DxNiuir, C./., at p. 60^ In the same 

ease it itas decided on the au&oritj of BVafct r. Sparke (1618), I If. tkSi. 679, t^ 


to prove immemorUd ,eqgaimon4}f vicinage hetween t^ comaumh tihe 

pmugh in wme seame privale, being, ea ns^eete the number of perieni hAMid 
^bho end therwah h matter of ootcHstr. 
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mteroommon with A. and G., but A. ahdl not intercommon witil 0* 
be<Mi^ B. intervenes (Q. • Omn^ oi 

Two private owners of estates may have a right of interpasturing* y***w*« 
It is not a necessity that there*shonld be commoners on both sides 
in order to give validity to a claim at common of pasture by reason owmm. 
of vioini^e, though, where* such common exists, most frequently 
there are commoners. But such claim in a private estate must be 
by prescription, and not by custom (m). 


981. The right must be mutnal between the commoners or NeoMiitytor 
owners of the two commons. Mere rambling of stock from downs 
over which there are rights of common of pasture into downs of 
which the owner is in exclusive possession cannot be justified under 
commomof pasture by reason of vicinage (n). Also the intercom- 
moning must take place at the same time, for if one have common 
in one vill during one season of the year, and the other have 
common in the first during another season or every second year, 
that is not common of pasture by reason of vicinage (o). 


982. The right must have existed from time immemorial (p), or RxiitaDoe 
for a period which the law accepts as proof that it lias so existed {q). 

983. The right does not extend to the turning of cattle on the Kxtestof 
neighbouring common, but only to the allowing of cattle originally 
turned upon the home common to stray upon the other (r). 

984. The right can only exist between commons lying o|)en nentruction 
the one to the other, and may at any time he destroyed by a ’^**^** 
division of the two commons by such a fence as will keep out 

cattle («). This division, however, must he complete (t) ; and the 


(/) So taken for granted in Amu. (1540), Dyer, 47 b, quoted in Cmnmmitmfri 
of Sewers r. Olam (1ST4), L. R. 10 £q. 134, at p. .100, where Jesskl. M.B.. 
held that common of vicinage could not exist l)etweeu ‘ be inbahitante of more 
than two townships, parishes, or manors, and that the statement in Com. Dig. 
tit. Common D that it might exist between two or more manors was a mistake 
which had l)een copied into some of the text-lmoks. He quoted 2 Bl. Com. 3.3, 
and Brtmfeildv. Kerber (1705), 11 Mod. Bep, 72. jter HoxT, C.J., at p. 73. But 
it appears from the armiment in Bromfeild v. I(erber, eupra, that there was in 
that case intermediatelond which was not waste; and where the wastes adjoin, 
oommw of ridnage might exist lietwnen more than two manors or lordships, 
for, instance, in a ease within the writer's knowledge where the boundaries 
of the wastes of five manors or lorddiips converged on the top mt a high fell in 
Westmorland, and the tenants of all five manors usod the whole fell iudis* 
Gtiminately. Althongh in the early ho&ks two are usdally moutioiiod, the larger 
number does not appear to be excluded. 

• (m) /ohm V. Boheti (1847), 10 Q. B. 020, 035, Ex. Oh., and authorities there citoA 

(ft) ffeath V. BUiali (1838), ^ Bing. (X. C.) 388. 

(o) Afum.t eupra,'per Baimwor, J. j Clarke v. Tinker (1845), 10 Q. B. fi04. 

\p) T^rringwn't (7ase(l584), 4 Co. Hep. 36 a, per Wuay, C.J., at p. 38 a, and 
»Cooke, Indosore Acts, p. 31. 

(o) See pp. 4tA et eeq ., post. 

M Oe. latk 123 ja ; jr>nei v. Botin, eupra/ Olarke v. Tinker, ettpra ; Prieltard 
■f. (181)^ ^ B. 580; Coeirntmionere a/Sewere v. Oheee, supra. 

! {#) Jinue V. Jolitn. «t^. 

Where one of two adjoiniiig comundw with (xmmon cl was 

and feoeed^ by the omur edt the eoil, hut a p s fssg o was left open 
ImWent lor the kd^my leedingpver the one to the othisb 4o that the ca^ 


m 
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of oomrooiv. 


Commons and RioHfs or Common. 

passing of an Inclosure Act and an award thereunder putting an 
end to the rights of common over one common do not of them* 
selves put an end to rights of common by reason of vicinage which 
previously existed (a). When the ihclosure is completed, and the 
adjoining common is completely fencjpd off, the right of course 
ceases. 

98d. The right is subject to the limitation that the commoners 
of neither of the commons shall turn on their common more beasts 
than their own common will feed (h). 

986. The right of common by reason of vicinage has many 
points of resemblance to a right of common appendant or appur* 
tenant, and when a user of common is claimed by reason, of vicin¬ 
age, but offending in some of its circumstances against the foregoing 
rules, it may be found that such user, though bad as a common of 
vicinage, may be good as a common appendant or as a common 
appurtenant (c). 

Bl'H-SKrT. 5.— IHdinctifin htiween a liit/ht n/ C<tr>mnn nf Pantnre and ih» Rujhit 
i\f Hole or Srntral Vfatnre ami IJerhafie ami of Hoh or Seirral I'ustiirr, 

987. The rights of pasture which have been so far described 
are rights of common, that is to say, rights of pasturage which are 
oxercisiul in common w'ith and without excluding the owner of the 
soil; but other rights are frequently found to exist over commons 
and commonable lands which, without giving any interest in the 
soil, exclude the owner of the soil from all enjoyment of some 
particular product of the soil, and are therefore not in strictness 
rights of common, though for practical purposes they are of that 
nature (d). 


couM stray fimm one to the other, the common of vicinage wna not destroyed 
(ifi-nrfiv. (1811), 13 "East, 34S); see Conwafg {Sir John) Cage (1572), 
Jh-er. 318 b. 

(a) H«//« v. Pfarctf (1835), 1 Bing. (u. C.) 5.5fi; Cfarke v. Tinker (1845), 10 
Q. B. 804. 

(5) Corhrt'g (Htr Mihe) Cage (1584), 7 Co. Rep. H a ; and see Prirhard v, PoierH 
(1845). 10 Q. U. 580 ; Cmnmiggionerg of Sewerg v. Oiagge (1874), L. R. 19 E»p^!34, 

(r) Cooke, ludosnre Acts, p. 33 ; see also HoPinsheii ▼. n’hffea (1806), 7 East, 
485,' where it was held that the owner of a tenement may have two diatinct 
nuhts ot common for his cattle levant and oonchant upon such tenement upon 
different wastrts in different manors under several fords ; and therefore an 
allotment under one Inolosure Act in Ijen of his right of common upon one of 
such vraiy^ will not do iferay with or lessen his claim for an equal allotment 
with ntber commoners under a subsecjuent Act for inclosing the other waste. 
]t would appear to bo otherwise it the different wastes hM been origini^y * 
holden under the same lord. 

(d) Co. Litt. 122 a: “ If a man claim by prescription any manner of common 
in ano^er man's land, and that the owner of the land shali be excluded to have 
pasture, estovers, or the like, this is a prescription or custom against the law to 
exclude the owner of the soil, fer it is against the nature of this word * common,' 
and it was implied in the first grant that the owner of the soil ahcrhld tain his 
reasonable profit there as it hath been adjudged. But a man may preaciibe ot 
allege a custom to have and enjoy e<iiam veatumm terra from snch a^y to such 
a day, and hereby the owner of the soil shall he excluded to pasture or Cssd 
there; and so be may prescribe to have eepareJem pagtHmm and ewdu^ 
owvar of the soil from feeding there "; and rae Hunter. Open Spaces, p. 7^ 



R^rt II.^DiFFXitBNT Kinds of llwarw of Common. 


m 


These rights, which are Farioas, may be classifiotl according to 
the extent of the products taken as a right ol sole or several vestare 
and herbage, and a right of sole or several pasture. Each right 
be enjoyed either daring the whole year or for a limited period, 
and while they are enjoyed^exclude the owner of the soil from any 
enjoyment of the particular right (e). * 

988. The right of sole vesture extends to the enjoyment of the 
corn, grass, underwood, 8weepage(/), and the like, but not to houses, 
timber, trees, or mines, or in any way to the land itself. Those 
who enjoy it may bring an action of trespass against anyone 
entering upon the land (g), and may let thei vesture reserving 
a rent (A). 

A prescription to take all of a particular product, as all the 
thorns growing upon certain land to be consumed upon a numsuage 
and three acres of land, is good (i). It is clear, therefore, that the 
l ight will include many of the products which, if a right of common 
existed, would come under the heads of turbary and estovers (j). 

989. A right of sole pasture may exist during the whole year (/r)* 
or during part only of the year ([). Even where the right exists 
during the whole year it does not exclude the lord from all the 
profits of the land; for he remains entitled to the trees and 
quarries. Sole common of pasture means a right of pasture for 
the commoners sole as against the lord, but in common between 
themselves (m). 

Sole pasture is not so wide as sole vesture, being the right to 
take everything growing on the laud by the months of the cattle 
of the persons entitled, but not otherwise. 

990. As the lord is excluded from the pasturago either for the 
whole year or for the period during which the right exists, the owners 
of the right are under no restrictions as to the 'attle tliey turn out, 
except such as they or their predecessors may have made; and they 


{f) Co. Litt. 4 b, 122 ft; Dowgias* v. Kendal (1610), Hro. Jan. 2.'56. In many 
ses there ia little doubt that cattlerotes, aa t« which ««ii p. 47o, 
the nature of a sole paaturo, the lord being excluded from any right to the 
pasture (Slgg v. Lotudale (Earl) (1867), I H. & N. 923, Ex, Ch.). 

(/) t.e.. all that cornea m the aweep of tbo ecytho (ihuL, at j>, 6,14). 

(g) Co. Litt. 4 b. * 

(h) I bid. 47 ft. But such a licence ouiletting must Ijp by donj {Afnp/c v, nutlet 
(1619), Cro. Jac. 874; Noekiru v. Bobine, mpra). 

, (t) Dowgbm v. Kendal, eupra. 

{J) As in A. ▼. Warhwarth {MtahitanU), enpra, where the freemen of Alnwick 
had the right, in addition to jSieturage rights, to dig and cut peat, fnrm, turree, 
and bushes tor their own use, andto ^iimeBtone, slates, and froestyuie in the 
open quaorriee on the moor, ana these nghta were expressly held not to bo rights 
of common. 

Haeldme. 2Saund.31df, 824; J?.v. WarJeuHifrlh{[nhahikmt») 

1813), I M. * S. 4T3 J and see P^/ter ▼. Karth (1669), 1 Vont, 883, SW6; Joam », 
ikkard (1867), 6 Ad. ft Ei. 630; IFWconis v, Upton, (184<)>, 6 U. ft W. 636. 
TOU Dtoposition was once doubted (North v. 01o» (1667), 1 Lev, 263). 

m Vox r. 6 C. B. 6M; and compare WrighS V. HOeri (1723), 9 

Hoil Bep. 66. 

(«) De la ITarr {Earl) v. Mike (fSSJ), J7 Oh. P. 536, 687, a 
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are not confined to cattle which are levant and ooncbaiit npop 
their own lands, and the rights may be let or agisted {»). ‘ 

It has been suggested that the joint owners of the surface or 
pasture may have the right of feeding an unlimited number of 
cattle (o). A measure, however, is usqally^ provided either by bye- 
laws ip) or by the custom or usage which gives the property in the 
herbage. 

901. All of these exclusive rights may be claimed either by 
an actual grant or by prescription (q), and consequently by user 
which will establish a claim by prescription at common law, or 
by lost grantor under the Prescription Act(r); and it should be 
borne in mind that, in order to establish a claim under the latter 
Act, it is only necessary to show that the benefit claimed has been 
enjoyed by the claimant for the requisite period as of right, and not 
l;y permission, and that the right claimed is one which could have 
a* legal origin by custom, prescription, or grant, although the 
claimant may have proceeded upon a mistaken idea as to the 
nature of his right (a). 

992. The oxislonee of an exclusive right to take the forecro}) of 
a piece of land in other persons does not prevent the owner in fee 
simiiie of the land from suing for damage to the subsoil by a 
stranger done at a time when the persons exorcising the right havu 
possession of the surface (/>). 

993. The exclusive right of pasture is frequently vested in a 
corporation for the benefit of burgesses, inhabitant householders 
etc., of a town (c). 


(») Hoskins T. Eohins (1671), 2 Saund. 319 f, aUo reported $uh nofn. IJujMhs 
▼. Rohinson (1671), 2 Lev. 2. See too IlWcoine v. Cjiion (1640], 6 M. & W. 
A36, whicU decided that a sole and eereral herbage and nastorage in ^se which 
had been pi-oTed to exist might be assigned as a valuable interest and demised. 

(o) See Elton, Commons, p. 38, mioting Bevtil v. Jodrdt (1788), 2 Tern 
Ilep. 41 d ; Bensoti v. Chester (1799), 8 Tern liep. 396 ; and Ivatt v. Mann (1842), 

4 Scott (ir. a.). 342; but the hrst*mentioned case is no authority on the eubjeot, 
whi^ is not referr^ to in it. She case of Melhr v. Spattman (1669), 1 Wms, 
Saund. 843, was treated by the court as a cose of oommon in gross vested in the 
corporation of Derby for the benefit of the burge««s, and it was held that tike 
prescription must be for cattie levant and couohaat within the town ; but it is 
not improbable that the right was one of sole pasturage. See Johnnun v. Btarttei 
(1873). L. E. 6 0. P. 627, Ex. Ch., wir Er.AOKBOUN, J., at p. 632, dieeussing 
E. V, Ohurchin (1826), 4 H. & 0. WQ, where a right of sole pastun^ was 
spoken <4 as a right cd oommon. If this theory that the right was one of sols 
parturage be ooorreot, v. Spateman, aupra, would be an authority against 
the propoaition that the right con be unlimitM. * 

<p) Sm Jamsa r. 2'ut»ty (1636), Oo, Car. 497$ Bmeter (Sari) r. Badth 
(1^), Oaxi 177: Tinttnif v. Jumu (1638), 4 Vln. Ahr. 306. 

S OCi Xitt 4 b. 122 a i and see note (A), n. 461, ante. 

2ft3WiU.4, 0.71. 

mbs H’arr (AhH) v. Jftto (1881), 17 Oh.D.«3d, a A„whn«fh«deiMaiit 
was abhito prove open enjt^sat of a right to cut and oai^ away li^ lor'e^ 
Uwgthened pmiod, but hau alwajw areweised the right undlb Ihe ttmriiaU' 
idea ^at ha and o^o*coauttoners wereentitied to do so under a dsaeo.; . » 

' <6) Cocc V. Oiue (1848), B; (x. «.)633, where the rights al 
ia such otxcunwtanoes are considered. 

(p) E, r. CiMrcka^eejvur^neoQkjKiiire^ fnr f^jt' 



m. In one oftse a costom .mw proved for the tenants,fl 0 
fnaoor to have the sole pasturage of laud ^ter.X^ammas Bay; .and 
the lord, vbo had the place entirely to himself till that time, was 
then restricted to a right to* lorn out three horses, Itetng thus 
reduced to the position of a commoner on his own land, the effect 
being that when he tufned'on more horses than he had a righfr to 
do a commoner was held to be justified in distraining the Bur> 
charge, which he could not do unless the tenants had the exclusive 
right (d). 

Sub-Sect. C .-—and Fo/JeourM. 

995. There are two other rights of turning out stock on tho land 
of another, which in their origin were not rights of common, but, 
like sole*or several pasture, have been sometimeH confounded with 
them, and, therefore, may he dealt with here. They are known as 
foldagc, or faldage, or free fold, and fuldcourse, and wore originally 
reserved rights of the lord of the manor, though the latter is 
now considered to be in some cases common appurtenant. 

996. Foldage, faldage, free fold, or frank foldage (faldagium) is a 
right of the lord of the manor or other person to whom it has been 
granted by the lord to have tlie slieep of the tenants folded on his 
land at night for the purpose of manuring it («;). The term is also 
used in parts of Norfolk br the customary fee paid to the lord of 
the manor for exemption from this duty (/). 


Johnson V. (1873), L. R. 8 C. P. 627, Ex, Ch. (the corporation of Colohester 
for the free burgeaaeH, limited by a bye-law of the corporation in tho reigu of 
Elisabeth to three head of great cattle or ten aheep for each burgeaa); Hr v. 
Tewheshory 7'riMf0«<(lSlO), 13 Euet, 16a (a common rested in trustees under an 
Incloaure Act whore, before tho poNsing of tho Act, tho resident burgesses and 
the occupiers of certain houses in the borough were entitled to_ rights of oomiuon 
for their cattle); R. v. Watson (ISIM), 6 East, 480 (thecorporation of Huntinf^on 
seised in foe of common lands wnioh by custom .wee annually stouketl by 
resident burgesses who desired to stock, oococduig to. a >tint fixed by a leet jury 
(burgesses) under tho control of the mayor, those w‘ho did not stock x-eoeiring a 
money payment prorideilby those who did) ; Cox ▼. CUue (1848), 6 C. B. (». s.) 
633 (land at Derbv held in fee and the owners entitled to the forecrop and 
possession from February 14 to July 6 in each year, the burgesses and fiTiemou 
of the l^rOiigh of Derby having exxfiosive possession during the x^uiattider of 
tixe year for turning thereon horses, cows, sheep, and calves). 

(d) ^KenUek v. Pargiter (160M), Cro. Joe. 208. A commoner x« not entitled to 
distrafu the cattle cd a lord who surcharges; see p. 617, post, 

U) Spelman’a Glossary, p. 210; Sharpe v, Btehmows (1087^ 2 Lut. 1240 ; 
Piekman T. AUta (1668), 2 Vent. 138; RvwUss.y. Mouon (1611), 2 Browul. 86, 
197. Faldage is a cuttom in KorfolS and Suffolk ibr the owner of sheep to 

£ ut them into the lord’s land and fold them there, for which convenience the lord 
nds tlm hurdles and prepares the fold;. but the word * faldage,’ in law. will not 
im ply all this without alleging the custom specially ” (Woolryoh, Comuions, 

L 223). It was decided in ahurpt r, Seehmowe, supra, that a prescription to 
ve mldoge eaunot extend to depastmisg ^e sheep of the ponton who claimed 
xmder tixa presoription, because ** tibe nature of foldage is only to have the 
sheep, not my own, folded m Axt hHudeln tbo nid^ht-rime. It is true that 
he hath preaeilbed IShewiie for a .IsldeiiNcne. which u a sheepwsdk or feeding 
for dreep; battik i» inooiusalfhtiwllh tstdage. for that is a liberty to have 
maa’h thMirlDlded <nx my land,, and a foldooune ie ^ have paature 
fw.a eertain nhm^ of my own ilieweinether man’a bMir quoted 


. „.Rliam 8 , RigWof Common, pp. from Xel80ii*B tmaamtiott}. 

i^^i jeckwith Bliniiit, Anoinxt Jannint ffit I<nd etc., ' 
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The ri^ht of foldage or free fold, or of having the benefit of the 
sheep of the tenants to„manure the lord's land, is one which cui 
hardly be said to exist at the present day (£)* It is only necessary 
to refer to it briefly, because it is closely connected with the right of 
foldcourse, which still exists, and with which it has been sometimes 
confounded {h). ' 

997. Foldcourse, on the other hand, is a right of feeding sheep 
or a sbeepwallt (i) which grew out of the ancient right of frank fold- 
age, and could not exist except in cases where the lord of the 
manor or other lord paramount claimed the right of frank 
foldage (/c). It is called in the old books libertait faldagii et cursus 
orkm(l), and is sai^ to be a compound right, namely, for a man to 
liavo a fold of his own on certain land or on his own sub-manor, 
and a right for the sheep so folded to run for pasture over the com¬ 
monable grounds of the manor or superior lordship (w). 

Tlie owners of tlio right are sometimes referred to as flock- 
masters (//), and the right has been said to be not properly a right of 
common, but something reserved out of the original grant by the 
lord(o). The general tendency of the cases, however, has been 
to regard it us a common appurtenant where it has been granted 
away by tlie lord, and tljis lias now been clearly settled (p), 

Skct. 3. —Common of Turbary. 

998. Common of turbary {q) is a right of diggmg turf or peat in 
another man’s ground for fuel in the commoner’s house. 

W'hether it can be appendant is a matter of dispute {r), but if 


(r/) The duty uf the tenant to fold his sheep on the lord’s land has been 
(loiiuud us j'uldif, or suit of fold (Spelmaii’s Ulossury, aufri’ece ’’Paldagium,” 

p. 

{h) See Williams, Iti^hts of Common, p. 27-1, for early cases relating to 
the right of the lord exclusively to have a sheepfold in the manor or viU, 
showing that the right was one which could be maiutuined. 

(i) !See v. lircheinnve (1687). 2 Lut. 1240. 

(a-) See Williams, Eights of Common, p. 277. 

(l) I’nmany and Leader’s Case (1583), 1 I^eou. 11. 

(m) Williams, Eights of Common, p. 277. Lord CoKB states that by a grant 
of a foldcourse or the like lauds and tenements may pans (Co. Litt 6 a); and 
ill a note on this passage Hargrave and Bntlor state: ** Here * foldcourse* seems 
to beuuderstood for land usedasa sheepwalk ; but the word bss various Other 
seiiHos. Sometimes it signifies land to which is appurtenant the sole right of 
folding the cattle of others ; sometimes it means merelv such right of folding. 
It is also used to denote the right of loldjng on another A land, which is called 
conuuon of foldi^.’* ' 

(n) Oocmo, Xnolosure Acte, p. 28. 

\o) Jraiiv. Mann (1842). 4 Scott (k. K.), 342, per Tikdai., 0.1., at p. 366, who ' 
woe not prepared to eay that the law which imposed the reetiiction of levancy 
and conchonoy would apply to a claim of this nature. 

(p) jSoMnton v. 'Sinyh (1879), 11 Ch. D. 798, 0. A., citing-and die- 
cussing aE the earlier oases, inedudiug Must/rave ▼. Cape (1742), Wmes, 319; 
Spfiorier V. Day and Marm (16361. Oro. Oar. 432 j and Jvatt v. Mann* supra. See 
also Drook v. WilM (1793). 2 Hy. El. 224. 

Common of turbary i'e^mbles common of estovers in almost all its 
incidents, so that oasea relating to the one are frequently qubted and 
treated as authoiitiee oonceming'lhe nature « the other. Aa to afffoving 
agaiiiet common of turbary, eee p, 598, poet. 

^r) The orguiucuts for agaiuat oommen of turbary being i^ipendaiAape 
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appendant it moat be appendant to an anciwt messuage witinii *• 

the manor. It may be appurtenant to an ^pcie&t messuage either CenuBaaof 
'aithin or without the manor, or may be appurtenant to a modem TwfiMXt. 
messuage if there be a specific grant. The right passes under a 
^nt of a house and its appurtenances (u). Where the right is 
limited to a specific quantity it may also a right of common* in 
gross (b). 

Common of turbary from its nature can only extend to grounds 
capable of producing fuel (c). The right may be either to take 
turves or peat from a peat moss or marshy ground or a right of 
paring the surface (d). Sometimes a right is claimed of paring 
the turf (e), but where the turf is fit for pasture* this practice is of 
doubtful legality. 

999. The turves must be expended on the premises to which Extent of 
the right is appendant or appurtenant, and this even though the 
quantity is certain (/). 

A claim in respect of a tenement to cut and sell turf is bad 0;); 
and a custom to take turves covered with grass to be spent upon 
the tenements of the copyholders for the purpose of making and 
repairing grass plots in their gardens and for improvements tiiereiu 
is unreasonable and uncertain (h). 

1000. Inhabitants and occupiers cannot prescribe for a right of Who may 
common of turbary (i), but it has been said that a freeman may pfexeribe. 
have a right to take turves for his own uso (/f), and a mayor and 
burgesses may prescribe to have such a right of common for 
themselves and the inliabitants of the town (1). 


stated on p. 4C6, post, in dealing with common of estovers, which in its nature is 
closely allied to common of turbary. Tho point is of loss importance than 
formerly, having regard to the greater latitude allowed in pleadings and the 
exteudod powers of amendment. 

(ul Sohae v. Bullock (1684), 3 IjOV. 163. 

{b) See Brown v. Tucker (1610), 4 Leon. 241; Oooke, luolosui'e Acts, p. SY 
(estovers). 

(c) Beardan v. Underhill (1630), 16 Q. B. 120. 

(if) See Elton, Oommons, pp. fKl, 97 ; “ Turba differs from bleatia (flags) 
in this way: the fomer is dug out of the body of the ground; the latter is 
skimme d fiom the surface. Both ore used for fuel iu marshy regious " (Spel* 
man, Qloeeary, tub voc.). The right of paring the surface is exercised on dry 
heaths. % 

(e) See Wilton ▼. Willet (1806), 7 l^t, 121; and compare Itobertim v. Ifartopp 
(1689), 43 Oh. D. 484, C. A., thoimh in thtit case the property over which the right 
was cmimed included a good deu of heath land. 

> {/) iioyward ▼. Cunnington (1667), 1 Lev. 231, where the right was to take 
as much turf as two men could dig is one day. 

(y) Valentine v. Penny (drea 1006), Noy, 145. 

(A) iriffon V. W$lla,tuprat per Lord Eixskbobovob, O.J., at pp. 127, 128. 
A cosiom, however ancient, must not be indefinite and uncertain. A custom 
of this description ought to have sonm limit, but here there is no limitation.'* 

(») ff/y (Bean and (/Aapter) v. irama (1741), 2 Atk. 189; lynkitteonrs Hogarth 
(lM7),i2Q.B.887. 

(j^ B. V. HarJbnorfA (InhahUatOe) (1813), 1IL & S. 473, where,howevetismne 
ttWetof Ihe rmhteclmmed werehmaottoberightsof comnion. * 

I (0 IfTtfto V. Voteutm (1673), Exeem. {s. b.) 134. Con^aie M, v* Warkwertk 
iinMdtanU), lupra, « 
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Sect. 4 .—Common of Ettovert^ 

. ' >*, 

1001. Cominon of estovers (m) is the profit which a mati has mibe 
soil of another to cut or prune from his forest or other wastes wood 
for his buildiug, inclosing, and firing or other necessary purposesfn). 

'Whether this common may be appendant is a matter of doubt. 
Some authorities assert that it can, and in old eases reference is 
not infrequently made to common of estovers appendant (o). 
Modern writers, however, consider that common of pasture only 
can be appendant (2>). 

Common of estovers may be appurtenant or in gross, but it can¬ 
not be by reason of vicinage, as the reason which allows common 
of vicinage does not apply. , 

1002. The claim must be in respect of an ancient tenement, and 
the wood or underwood taken must he used upon the tenement to 
which the right is appurtenant, for even if a man have a common 

(m) For the derivation and meaning of the word, aee note («), p. 447, tt/pra. 

(») bract. 136. The use of coal and the diause of cottage ovens for baking 
has materially diminished the value of rights of turbary and of estovers in 
niodorn times, so that in most of the recent coses stress has been laid upon the 
value of the rights mora in coimection with the farm than for fuel. 

{(>) Wofilrych, Eights of Common, p. 76; Cooke, Indoeure Acts, p. 33. Lord 
Coke (Co. Litt. 1210 ) cites a cose from Lib. Ass. 6 Edw.c. 9: “ Thus common of 
estovers or turbary cannot be appendant or appurtenant to land, but to a house to 
be spent there,” to illustrate a propositiou; but see the following quotations 
from another ease in Y. B. 11 Hen. 6, lib: “If a man bath, time out of 
mind, had common of estovers in a certain place to be burnt in such a house and 
to mend the old bouses and the old hedges, this is not common appendant, but 
common appurtenant” (cited in iViii. Abr. 589); and “if a man prescribes to 
have common of estovers to his freehold, seilieet a house, he cannot prescribe 
to sell the wood, for this cannot be appurtenant ” (cited i^d. 591). 

( p) See Etton, Commons, p. 88. Elton bases his opinion on the indiscriminate 
use of “ appendant ” and “ appurtenant ” as the translation of perlinerta in the old 
writers, on the references from Vin. Abr. given in note (o), supra, and also on the 
fact that if the law had presumed a grant of common of estovers (and other descrip¬ 
tions of commons) on every ancient feoffment of arable lands, in the same way as 
oonimon of pastui-e was made appendant to the freeholders’ estates, the two rights 
would be found to exist together in almost every waste, which is not fotyid to 
be the case, notwithstanding the frejiuenoy with which the lords of manors in 
early times granted the naht to their tmants of acqueseed in Ihe growth of a 
custom to take it, Seetoo hiUdierbe^ Beading on the Statute " Ektenw Mknerii,” 
19; “Moors, boaths, and wastes go in like manner as the herbage of the towns (t1^ 
pastures of the towndiip or vill); lor the lord’s tenants have oooiinon in aU such 
ontgT 0 U|:^s with their cattle^ hut tbe^ shall have no wood, thorns, turves, gorss, 
ferns etc.; but by oustoin or else special wwds in their deeds ” ; and in v. 
tfuansr (1809), 1 Taunt. 4S5, where it was dedded that there oovM be no approve- • 
snoot aputtst common of turbary, and thequeetioq was argued whetimr i%ht 
of a^iwovemoDt was derived from the Statute of Mmton or was a oommon taw 
right oM&med hr the statiEe, Lawk^cb, J., said at p. 4d7: **A.i oommon 
law the lord might perhaps inclose against common app^an^whi^ Was not 
an ezimas grant. Im was asteraised where the lord granted acah|e hmd to he 
held of himself, hut. it doss>tiot follow that he oeuld approve fgmiuit'^ own 

S ut. How. mast m^^moDOBon of tarbeiy necessarily he iuidto 

I o^oa Lord IfAjnnqnU), OJ., assented. 

l^e'Bame prindplea wiAud ap^ to mHamon of eetbvsn as to^eorioiMm el 
tmhary ; and it wmi^ theralore seem lhat aox^hts of common exoratoonmiaa 
9i pasture ean be sppwidsntia the true same el ^ moyd. . 



fllltx Bf^t^ or COMMOir« 

of this natture bj grant, he cannot Imild new houses and exteti$ liis 
rights to these • 

An alteration or rebuilding q( a honse urill not destroy the right, 
providi^ that no prejudice accrues to the o\rner of the wood by th^ 
alteration ; but if a house ^be enlarged, the right shall remain to 
the old chimneys, and \he estovers cannot be employed or spent* in 
the part newly added; and if the character of the right be altered 
so as to increase the burden on the owner of the wood, as, for 
instance, by converting a hall into a kitchen or malthouse, the right 
will be lost (r). 

1008. A right of common of estovers must not be confused with 
the right of botes or estovers given by the law to all tenants for life 
or for years of freehold lands, and to copyholders upon their 
customary tenements, for the repair of, or for use on such lands or 
tenements, and to be taken from the lands themsolves, and not 
from the waste («). The characteristics of the two rights do not, 
however, appear to differ materially. 

1004. Unless the right claimed is for the repair of a house, the 
commoner, as a rule, is confined to the taking of underwood, shrubs, 
or loppings or trees of little value, such as birch, willow, and 
alder (0, hut the right to cut down ouks may sometimes be vested 
in him (a). 

Under the common law right of fire-hote the rule is the same, but 
if there has been an express grant of iire-bote, timber may be taken 
if tliere is no underwood to satisfy the grant (6). 

In many cases the common must not be used except in places 
marked out by the owner of the waste or his bailiff, and the 
commoner will be liable for trespass if he takes any estovers without 
supervision where such a restriction exists (c). 


(if) Zuftrel's Ca>e (1602), 4 Co. Eep. 86 a; Fite. Nat. iirov. 180 H. 

(r) Zuttrel’s Ca$e, supra; Brown and Tucker’s Cass (1610), 4 Leon. 241; and 
otW cases to the same effect referred to in Hall, Profits d Prendre, pp. 321, 
323. It was held in Arundd (Countess) v. Steere (1604X Oro. Jac. 23, that a 
prescription to take estovers to build new houses might he good, but that 
decision is in conflict with many other authorities, 'and cannot now be 
cslied on. 

(s) Co. litt. 41 b; " Note that to every tenant for life the law as inrident to 
hi* estate without provision of the party giveth him three ktnde"of estovers, that 
is hou0.boU^ whidi is twofold, via., estoverium asdifirandi tt ordAdi, plovyh-hiUt 
that is, estoverium urandi, and, las^y, ifpy‘bote, as»d that is eeUmriwm ctuudendi, 
and tiiese estovers must be reasonable, extooeria ratmtaliliu. And these the 
lessee mar take upon the lend demised without any assignment unless he Iw 

* reetesinea by ^)oouiU covenant. . . . And the same estovers that tenant for life 
may hare timant fia* years shsU hare.** 

(Q Bae. Abr. tit. Ckmunon, A; Anon. (1372), 3 Leon. 16; and compare De la 
(£arl) V. Jffbu (1881), 17 Oh.' B. 53S, 0. A. 

(a) MoMeiand Brtici^t ChM(ltWa), 2Xeon. 206. 

»-<3i Atton., tvmra,' A lessee tat life er y^Muc* cannot take fuel but of bushes 
aa& smaU woo^'aad not of timh# htosk j^amVnon r. Peaeotdt (1832), 6 Bing. 
CHkntmm v. dMi (1826), 8 E 4 C. 687k If, however, Ito htd an mpress 
at of fire-bete, he take gteelt^lmpare Fithf %, Wm (^m), 8 
230.'''''' 

. ikton. Conmutti^ p. 86; and 2 Oo. Inst. dlXMCaawood, Forsst 

zelenh^ 
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Estovers may also extend to taking gorse, heather, fera, or 
bracken, and similar growths. They do not extend strictly to 
fodder for cattle, but the right to take heather, fern, or bracken, 
and long grass, that can be mown or cut for litter, has been estab* 
lished in several comparatively recent cases (d). 

fc. ^ 

lOOd. A claim to estovers, in order to be valid, must be made with 
some limitation or restriction, either by reference to the necessities 
of the tenement in respect of which it is claimed (e), or by defining 
the quantity of the profit to be taken, as, for instance, a right to take 
BO many cartloads of fuel (/). 

The estovers takqn must be spent upon the premises which give 
the right to take them, and, unless the quantity to be taken is fixed, 
cannot be used independently of those premises (< 7 ). So, uhless the 
quantity is certain, they are inseparable from the premises which 
gave the right to them, and under a grant to a tenant for life of 
suiticient estovers to be burnt in a house the right will pass with 
the house to the remainderman (h). 


(d) Smith V. Browidow {Karl) (1869), L. B. 9 Eq. 241, whore the claim eetab- 
liHbed was for common of pasture and pannage and a right to out so much 
furze, grass, and underwood as might he required for the purpose of fodder or 
litter for all commonable cattle and swine levant and couchant on the tene¬ 
ments, and for fuel and other purposes of agriculture and husbandry necessa^ 
for the beneficial and profitable enjoyment and use of the tenements; Warrick 
V. Quenn't College, Oxford (1871),^ 6 Ch. App. 710, where the freehold tenants of 
a manor were declarra to oe entitled to a right of common appurtenant to their 
freehold lands held of the manor to cut turf for use as fuel m their dwelling- 
houses, nud to cut such furze, gorse, and fern upon the common as might be 
required for fuel to be consumed in the said hereditameuts, and for the purpose 
of foilder and litter for cattle levant and couchant on the same ; iMi la Tlurr {Earl) 
T. Milee (1881), 17 Ch. D. o3o, C. A., where a prescriptive right of cutting and 
carrying away bracken, fern, heather, and litter sufucieut for the manurage, 
improvement, maintenance, sustaining, repairing, and amending the com< 
nionor's tenement was established; and see Imlinehead v. Walton (1806), 7 
East, 485; Bohertem v. Jiartopp (1889), 43 Ch. D. 484, C. A. 

(r^ Clayton v. Corby (1843), 5 Q. B. 416, per Lord DXXMA.V, C.J., at 
pp. 419, 420: Again, in the case of common of estovers or a liberty of taking 
wood, called in the books house-bote, plough-bote, and hay-bote, such liberty 
is not wholly vague and indeterminate, but confined to some certain and definite 
use. ^ The like of common of piscary. The nature of these rights is thus 00 m- 
pmidiously.but, we believe, accurately, given by Mr. JusticeBlaokstone (2 Com. 
35}: ' These several species of commons do all originally result from the same 
necessity os common of pasture, viz., for the maintenance and carrying on of 
husbanury, common of piscary being given for the sustenance of the tenant’s 
family, common of turbary and fire-Do^ for his fuel, and house-bote, plough- 
bote, oa];t*bote, and hedk^bote for rej)airing bis house, his instruments of 
tillage, and the necessary fences of his grounds,' that is, for a certain and 
definite purpose.” Oompare Chesterfield {Lord) v. Harris, [1908] 2 OL 397, 
0. A., jw Oozbnb-Habdy, M.R., at pp. 410, 411.. 

(/) See He la irorr {EaH) v. Miles, supra. 

Iff) J^huiroke’s (Earl) Case (1636), Clayton,47,where a commoner having house¬ 
bote cut down four trees for the purpose of repairing the posts that sustained 
the mud walls of his house, arid the wood proving unfit for the puxpoee, it was 
held that he ooold not exchange it lor other or enlarge the house wi^ it, or 
Imard up the sides of the mnd ’^la But it is doubtful whether this case wouM 
M BOW followed, as it would eeem that the purpoees for which the oomnumer 
intended to apply the wood were snbstantii^y thoee for which rig^ hafl 
been granted, namely, the TMair of his house. ^ 

(*) Sym’s Cass (1608), $ Co. Bep. 61 a, 64 a, 
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It has been said that if a man have reasonable estovers, as hOQM- *• 

bote, haj'bote etc., appendant (i) to his freehold, they are so euHre O wMSOMs f 
as they shall not be divided between coparceners (jf). ^^hwsrt. 

The rules referred to under'the head of turbary that the right 
can only be claimed by persons capable of taking under a grant, and 
that inhabitants and other ffuetuating todies cannot sustain a claim, 
apply equally to common of estovers (k). 

So the right can only be exercised on such parts of the waste as 
are capable of producing the necessary product (1). 

1006. The right to take the whole of a particular product, as all Bight to 
the thorns growing on a particular waste, though it may be estab- ^ 
lished, is not a right of common, but ail exclusive right of the same ^ ^ 
nature as a sole or several pasture (m). 

1007. The necessity for using the right in connection with the How far 
tenement to which it is appurtenant has sometimes been alleged as |^^^**** 
a reason for this right not toing exercisable in gross, but where the 
quantity of the product to be taken is certain, as, for instance, so 

many cartloads of wood for fuel, there seems to be no reason why a 
prescription for that quantity should not only be good as a right in 
gi’oss, but, if appurtenant, also severable from the tenement to 
which it was appurtenant. The principle applicable to other 
descriptions of common, that it may be so severed when no extra 
burden is thrown upon the owner of the land by the severance, 
would apply (a). 

Sect. 6.— Common of Piteary, 

1008- Common of piscary (a) is a right of fishing with other N»f,nniof 
persons in another man’s water, and does not differ from other 
rights of common (&). It may be either appurtenant or in 


(>) But whether appendant should not be appurtenant, see p. 466, dupra. 

\j) Co. Litt. 164 b. Lord Coke further stales that \'here an iiiberitanos is 
such that it cannot be divided the eldest sister is ir have tbs reasonable 
estovers etc. where they are not certain, and the other sister or sisters shall 
have an allowance of the value out of some other of tbs inheritance, or. if do 
recompense can be given, that each shall enjoy the right for a time, whereby 
no prejudice can grow to the owner of the soil (t6tW. 166 a). 

(Je) See p. 465, anle; Selby y, liohiuBott, (1788), 2 Term Bep. 75.8 j WilUnyaf§ 
r: Maitland (1866), L. B. 3 Eq. 103; Chilton y, iMnJon Vorfriration (1878), 
T Ch. D. 735 (the last two cases relating to the right of **lopwood” for Juel in 
Epping Forrat). 

(2) Peardon v. Underhill (1860), 16 Q. B. 120. ^ 

(«») IhvtglaBB V. Kendal (1610), Cro. Jac. 256; *and cempare It. v. Warltwurth 
{Inhabitavtt) (1813), 1 M. « B. 473; Bean v. Bloom (1774), 2 Wm. Bl. 926 ; see 


p. 465, ante. 

(n) See Ckrake, Inclosure Acte, p. 87. Elton, Commons, p. 87, indorses this 
view. See note (/), p. 456, <tnte ; note (k), p. 525, poet. 

(a) Common ox piscary must be distinguished from a free or a several hshery, 
which is not a right of common, but is an exclusive right of fishing from which 
^ owner of the soil may be excluded, and in which the ownership of (be soil is 
frequently in the ownership of the flsheiy. The distinction between the two 
rmhte is clearly drawn in Malcolmeon y. &Z>ea (^1862), 10 H. L. Oaa. 593, per 
WnjJBS, J., at p. 619. For the law as to ^enes in geaaml see title 
{^UmzBiES. 

4(5) Smith y. Kem^ 2 Salk. 637; Cheeterfield (fiord),v- JTorrw, [1008] 2 
$91. ^7, C. A., per Oo^eks'IIaiuiy^ H.B., at p. 412, and caees there cit^ 




470 


iCoiOIOIlB 4irD RlOM CoBtllOll. 


Biot. f. 
Common of 
Piscary. 


Protection ot 
right. 


Ettent of 
right. 


gromi (o). It may be annexed to copyhold tenements of a mahcff, 
and in that case may^be claimed by custom (d); but in all othdc 
cases it must be based on grant or prescription (c). The right may 
exist in common not only with other persons, but also with the 
owner of the soil. . 

'Common of piscary being a profit d prendre and not an easement, 
a custom for all the inhabitants of a parish to angle for, catch, and 
carry away fish is bad; and even if limited to a claim to angle for 
and catch the iish the custom would also be bad as equally destruo* 
tive of the subject-matter (/). 

1009, The own§r of a right of common of fishing in a defined 
part of a river has a profit d prendre which gives him a right of 
action against any person who disturbs him either by trespass or 
nuisance, or in any other substantial manner (g). 

1010. When common of piscary is claimed by prescription m 
appurtenant to a house, the house in respect of which it is claimed 
must be an ancient house, or built upon the site of an ancient 
house, as in the case of common of estovers (/<); and it would 
seem that the fish should be taken for use in the house to which 
the right is attached and not for sale (i). Where the right is 
api}urtunant to a tenement, a claim to take an unlimited quantity 
for sale, though proved to have been exercised for three hundred 
years, cannot be supported (k). The right must Ije exercised iu a 
reasonable manner and according to the terms of the prescription, 
or custom, which must be both reasonable and certain [1). 


(c) Cooke, lucloBure Acts, p. 4U, where the author ooneiders that it inay also 
be appendant; but on this question see p. 466, ante. 

(d) Tilbury v. ISilva (1890), 45 Oh. D. 98, C. A. 

(e) Lloyd V. Jonea (1846), 6 0. B. Hi; Bland v. Lipammha (1854), 4 K A B. 
113, u. ; and compare Fitzhardinge (Lord) v. Purcell, [1908] 1 Ch. 139. 

(/) Bland v. Lwaeombe, aupra; and see Lloyd v. Jonea, atipra; Allgood r. 
Gihaon (1876), 34 L. T. 883; Goodman v. Saltaah Corporation (1882), 7 App. Cas. 
633. per Cairnb, L.C., at p. 648; and compare Cheaterjield {Lord) y. Barria, 
[1908] 2 Ch. 397, C. A. 

(g) Fitzgerald v. Firbank, [1897] 2 Oh. 96, 0. A., where the plaintiff claimed 
an exclusive light of fishing under a deed, and brought his action against a 
railway contractor for turning into the river quantities of water load^ with 
mud and so distarhing the fish, but the case would apply equally to an 
ordinary trespass ruid to a commoner with right of fishing. 

(A) Coatard v. Winytield (1587). 2 Leon. 44. 

(i) 2 Bl. Co4a. 35, cited in Clayton v. Corby (1843), 6 B. 416, »«r Deit- 
1IA», C.J., at p. 420 ; see not^r), p. t|68, ante. See also CheaterjitM {Lord) v. 
Jldrrht'^pra, whein Cc&ickb-Hahx>y, H.R., at pp 410, 411, inlies on Oluyton 
V, Oorhy, eupra, and Butley v. Stephana (1862), 12 C. B. (n. 8.) 91, to Support 
the proposition that a claim to a prq/ft d prendre in a gue estiste, or in other* 
words a chum appurtenant to land, necessarily ir.volves some relation between 
the needs of the estate or ite owner and Uie e:i^ut of the profit d prendre, and 
tlmt a fight in an indefinite number of pmple to take a prifit d prendre without 
stint and fur sale must tend to the entiie desti'uoiion, of the properly, and is 
bud; and oompare S^r y, i^>ecial Commiaaioatere for B^gliab FieMriee (Idllh 
28 3j. T. 133. 

(k) Cheaterfiekl y, . 

(i) A prescriptoiu to M» good .must be reaaimable in ite natinra utd 
(0^* Ptos<aip<si^ E, 3 A 4; CAeaiterfield (Lord) v. sm ' 

wl^ praotioslly ovoktulee Vhuttrfidd y. FemdoAM rmorted in ^ 

1 C9k. at 243, n., whiia same righte «were in qwestum, ai4 Wiiui \ 



Him 
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Whether any cotntnoner who has common of piscary faa« the 
legal right to sell the fish taken is fioubtfal,though the practice has 
prevailed in many places. Thp principles applicable to common of 
estovers and common of turbary would negative the right unless 
the quantity to be taken is jlxed (m). 

1011. Common of piscary cannot exist in the sea, or, as a rule, 
in a tidal navigable river; for these are open to all the King's 
subjects (n). It can therefore be generally exercised only in a pond, 
Ifl^e, or river that is not navigable; but although the presumption 
is that navigable rivers and arms of the sea belong to the Crown, 
the presumption may be rebutted (o), and they ipay be appropriated 
by prescription. 

Sbct. 6 .—Common in the Soil, 


1012. The right of digging for sand, stone, coals, minerals etc., 
has also been recognised as a right of common from early timeB(a). 
It is similar in nature to the commons of estovers and turbary, and 
may be appurtenant to land or held in gross. Except in the case 
of copyholders of a manor the right must be claimed by grant or 
prescription (b). 

These rights may be claimed by copyholders within a manor 
by custom (c), but a custom for inhabitants of a district or for any 
other class incapable of taking under a grant to take them is bad, 
and cannot be supported (d). 


Wkioht, JJ., held that though a custom must be roasonable a presoriptidi) 
need not). The question, however, in Vhi^ltrfiM v. FonnUiint, supra, vras 
whether the right could have a legal existence and the facts were not fully 
gone into. See also note (b), p. 485, post, 

(m) Woolrych, Commons, p. 91, is of opinion that the sale is possibly lawful 
where the quantity is fixed. 

(n) Ward ▼. Cresswdl (1741), Willes, 266; and e**o Co. Litt. 122 a, and 
Butier’e note thereon as to several fisheiy, common hf t’shery aitd free fishery. 
Compare Carter v. Mureot (1768^, 4 Burr. 2162, per iiord Mansfiej.!), 

at p. 2164: The rule of law is uniform. In rivers not navigable the proprietors 
of the land have the right of fishing on their respective sides ; and it generally 
extends ad medium filum aqua. But in navigable rivers the proprietors of the 
land on either side have it not; the fishing is eommou; it is primd fade in the 
King, and is public.” * , - « 

' (o) Carter v. Mured, tupra ; and compare Bagott v. Orr (1801), 2 Bos. 9c P, 
472. Bee genorally title Watkes and Watbboovrseb. 

(a) Co. Litt 122 a. 

(6; Qaieward^e Cate (1607), 6 Co. Hep, 

Qrimstmdy:. Marlowe (1792), 4 Terra Bpp. 717 ; •BhoM v. Tn 
Ad. ft El. 554; Race v. Ward (1855), 4 E. & B. 702.” 

(c) Bt>ger$ v. Brmton (1847), 10 Q. B. 26, per Lord liKNMAN, O.J., at p. 61} 
Heoith V. Deant., 11905] 2 Ch. 80. 

(cQ Baee v. trard, supra, per Lord .Oampbeli., C.J., at p. 709, where a claim 
to take watrar from a q>nng and to |»ss over a field for ttiat purpose was held 
to be MX easement, and not a proj/U dprendre; “This is no part of the soil, like 
■and, day, or stones, nor the ptiMuoaol tixe soil, like grass, tai*f, or trees. A 
nsht to tflfte these by custom maimed by all the inhabitants of a distriot would 
sSmtly be bad; t^y all come under the oategory of proJUe d prm^re^ bmngpart 
«t the s(^ OP ^oduoe of the soil, and iueh a clain^ nw^tleave 
Aeting for the owner of the soil, it whotty nmonsisteni w4tli the of pro^^ 
m the eoa.*^ ^ See too OateuHUfd^e Case, eupra; OHmOead y. Marhwe, 
s'Slewitinr* Trwmmng, eupraf OoaekMe v. J1863), 14 0 B* 

1230, followed fix Bough v. ftZorib and SaU (1907), 22 082, 


50 b, Besoliition and compare 
egoiiiting (1865), 6 
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OoMMOKS AND KlOBtS OF CoMItOif, 

lOld. Tbh right can only be elaiuied in places which pro^nch 
the particular profit claimed, as sand, stone etc., and can have no 
existence on other parts of the waste (e). 

Whore the right has been admitted by the lord, of which 
admission the court rolls are evidence, it is not necessary to prove 
thdt the right is reasonable, as in cases' whdre the existence of the 
l ight and a legal origin for it have to be presumed from evidence 
merely of acts done within living memory (/). 

1014. A prescription to dig stones for the purpose of repairing 
the commoner’s house and for use on freehold tenements held of 
the manor has beerv recognised (. 9 ), and the practice of digging sand 
ami gravel is one of very general occurrence (/<). 'J’he right to take 
brick earth (i) and even coal to be used for fuel {k) has also been 
eslablislied. 

rrescriptions for these rights must fall within the usual rules. 
The right must l>e claimed by persons capable of taking by grant, 
must be reasonable and certain ir^ its nature, and must (except 
jauhaps when the tpnintity to be taken is certain) be exercised by 
the comniunor himself (/). 

1015. 'J'here have been various cases as to the right to take sand 
from the sea-shore for manuring fields etc., but such a right is not 
a right of common {in). 


Part III.—Various Descriptions of Common 

Lands. 

Skct. 1.—/n General. 

1016. The lands to which rights of common attach may be divided 
into “ common lands,” which are uncultivated wastes, upon which 
no severalty rights attach, and commonable lands,” which are held 


(r) Peanion y. Underhill (1850), IG Q. B. 120; JSly (Dean and ChajaUr) y. 
H'arren (1741), 2 Aik. 189; Maxwell v. Martin (1830), 6 Bing. 622. 

(/) fJeath y.^Decaw^ [1905] 2 Ch. 86, where the pinintiff, who claimed the 
right to take stoue from a qnanry on .the waste, was both a freehold and a 
copvholdtenant, eo that it woe unnecessary to decide wliother a freehold tenant 
could claim otherwise than by prescription. 

((/) IneUdvn y. Burt/ess (1088). Carth. 65; Heath v. Deanes supra, 
fh) & V. Tewkesbury (Trustees) (181U), 13 East, <355; Duberley y. Pays (1768), 
3 Term Bep. 391; and compare Hough y. Clark and Hall (1907), 23 T. L. E. 082. 

(») Church T. Inelosure Commissioners (1862), 11 C. B. (M. 8.) 604; ikilisbary 
(Marqtiis) y. Qladetone (1861), 9 H. L. Caa. 692, 701. 

(A-) Oo. Litt..l22a; Portlt^ (Duke) v. Hill (i860}, L. B. 2 E(j. 766. 

(t) See Claylm y. Cvrby (1843), 5 Q. B. 416, where all the oases on this 
•object were conndered; and compare Heath t. lUane^ supra. 

(m) Blewiit y. Tregannin^ (183a), 2 Ad. & El. 664; and see p, 474, poet. In 
the same way the Comiah custom of tinbonnding and the euetoms xdating to 
the lead mines in the Mendip Hills are outside the province of this article. Alee 
title Kaseukntb a3;i) ]% 0 FtTB k Prendki. •* 
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ill severalty during a portion of the year, but which become common* 
able after the severalty crop has been removed, and in many oases 
(luring the whole of the year jn which they lie fallow. Common 
lands as a rule are waste of a manor; commonable lands as a rule 
are not, the ownership,of the soil being in the severalty owners., 

Sect. 2. —Comvum handu, including WootUands. 

1017. The most usual species of common lands is the manorial 
waste, the lord of the manor being owner of the soil, and entitled 
to alt rights of sporting and other rights of ownership in and over 
it, including the minerals, subject only to the rights of the 
commoners either as free tenants of the manor, or as copyholders 
under the custom of the manor, and to such other rights as he or his 
predecessors have granted, or may be presumed to have granted, 
w'hen such rights have been enjoyed fur a period suOlciont to 
establish a title by proscription, or on the supposition of a lost 
grant. 

Common lands may be subject to any of the rights of common 
already metitioned (n); it follows of necessity that such rights can 
bo exercised only in such parts of the waste as supply the particular 
product (o). 

1018. Woodlands do not difTer materially from ordinary wastes, 
except that they peculiarly bear the burden of the common of estovers, 
and that there is often a right, the measure of which is determined 
by usage, of shutting out the commoner’s stock for some reasonahhj 
lime after felling, to secure the preservation of the young trees. 
There is also the right of feeding swine on beech mast or acorns, 
which is known as pannage or pawnage (p),^ 

Various statutes have been passed from time to time restricting 
the rights of pasturage in woodlands for the eT<couragemcnt of the 
growth of timber (q). 

1019. In wastes abutting on the soa-sliore, the lord of the manor 
or owner of the soil is entitled to ail land down to the lino of high- 
water mark at ordinary spring tides (r).^ Land which has been 
a(ided by accretion takes the character of ‘the land to which it has 
been added, and is subject to the same customs and rights as affect 
such land («). 


(tt) Se® K*. 446 e< teq., ante, 

(a) E.g., a right of turbary, lu diatinguished from a right to pare the turf, cati 
' be exercis'd only whore there is peat; and if no fuel has ever V)een or in the 
ordinary coarse of nature oould be found on a particular part of the common, 
M ona bed of gravel or granite, the right cannot be sustainerl in ihat pert 
{Ptardon v, t/ndarhiU (1850), 16 Q. B. 120); see also Mnrewond v. IVitod (1791), 4 
Term Bep. 157 ; Marwdl v. Martin (1830), 6 Bing. 522, 

(«) See pi. 475, poet. 
ra) See pp. 51'3, 514, pott. 

(r) Sm Mercer ▼. Dennt, [19^ 2 Oh. 535, 0. A., and on th« whole euhjeot of 
foiieehoreB. title Waters aku Wateboousses. 

.(sV Aferoer v. Iknd», eupra, per CozBirs-HAXDT, L.J.. «t p. 584. As to accre- 
see farther 2B1. Oom. 262; v. ChamJ/era, A,~&. v. Jteea (1859), 

i Ps 9.4 55, 58, referring to AS ffuU and BtSby Rai\ Cp. (1839), 5 If. d: W« 


Sserr. 1. 
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waste. 
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AoythiDg in the nature of soil blown or lodged upon a rnan^e land 
becomes part of the land, e.g. sand blown and drifted from the 
sea-shore «)• 

Sect. 3. — Forests. 

1020. Another class of common lands are those which are, or 
formerly were, royal forests (u). When our early kings, by virtue of 
their, stringent prerogative, laid waste wide tracts of country to 
form their forests, they expressly reserved to all who had common 
within the territory their prescriptive rights of herbage and other 


327 ; Foster v. WriyhP(lS“B), 4 0. P. D. 488 (a case which arose from a change 
in the ]>e(l of the river Imne). 

(f) JHeiritt V Treyonninij (1885), 3 Ad. & El. dd4, where an alleged vsuatom to 
take sand from a certain place for manuring land was held bad on the ground 
that the blown sand had bocome part of the soil, and the alleged right was 
tlici-efora to tiike a profit alieno tolo, which could not bo supported by custom ; 
Dmrtlm v. Jimnt (1839), 5 M. & W. 11, where large mussos of stone which had 
fallen from time to time from cliffs above upon the field of a copyholder and had 
become more or lees imbedded in the bojI, in the absence of evidence to show 
when any particular portion of tliom had fallen, wore held to be a portion of 
the soil Avhich belonged to the lord of the manor, nnd that the copyholder was 
therfifurn not entitled to remove them for his own benefit. 


(m) Although the s]>ooial jurisdii'tion of the forest courts eta has long been 
abolished, a voi^' short account of them here will not Iw out of place, especially 
as tlie existence*of a royal forest has in several cases led to the presumption 
of a grant from the Crown and the establishment of rights in inhabitants and 
oth('r fiuctuat ing bodies which could not utherwiso have been supported. 

The pirisdictien over the forests and the rights in them was taken from 
tho ordinary courts, and vested in the justices in eyra of the King’s forests, one 
of whom was appointed for the foresto north of the Trent, and another for the 
forests south thereof. The King's lieutenant of the foiest, the verderers, and 
chief foresters formed a court of apporiioiiment in case of complaints of sur¬ 
charging of forttsts; and those ofiicers, by virtue of a writ issuing out of 
chancery, inquired into the size of tlio waste and of the lauds which had 
(vtinmon thereon, and ap|iortioncil each man’s cattle which ought to feed 
therein, a proceeding in the nature of a writ of admeasuremeut at common law 
(Mauwond, Eorest Laws, pp. 100 et aeq.). 

Tho office of justice in eyre of the forests, which in tbs' time of the Norman 
kings was one of high dignity and immrtant functions (see the Capitula 
Jtiuuris in lloveden, Anglicarum Boruip Suriptores, 744, 784), foil into i^use as 
the rigours of the forast law liecame relaxed. The duties were discharged by 
deputy (32 Hen. 8, o. 33), and at length were abolished by statute (57 Gdo. 3, 
e. 01). Some of the iniuor ofiices and courts are letained, and fees in respect 
of them, especially for pawnage or pannage, are still paid by the commoners 
upon the forests. 

As the forests were of large extent and comprised within their area not only 

IS. 1- V X A e .._ _ 1_ A _ ..M _— - _ . * . _ 


the rights of common were 
manor, but genmully by 

AM . . x'* • 1 J . • 


arable knds, but houseq vilta^, and towns, 
exeruisaole in forests not by tho tenanU of a 

all the owners and occupiers of land within the forest Suoh^ rights'^me 
ptobabty granted as some compensation for the burdens and hardships im posed * 
hy the laws to secure the preservation and free roam of the deer and 
the restmtions placed upon the cultivation of the lands: e.g., no land 
could be tuimed into paastnre (Assart); no indoeed woods might he feBed, 
except trader conditions wl^h would ensure their restoration; no huBduigs 
inolosures ( purpmturet) ho made without licence; no fences saaimt liaw 
fehcoB that the deer oouM ]ump might exist; no deer m^ht’)^ kilim even 
thbogh fcitod in the eta See the CBiarfer of the f<«edi<9 a 1), 

end Manwood, Forest Lews. ButH is oleerfrdba the cases rdating; iOiBcpiei^ . 
end Bainault Forests mod Icom the disefformtisg Aots ndatisg to othen 
uiany parishes onjoyed^ ri^ts over all the Wastes of theee fgswiM |tTia|teowi^ 
«{tlie (loimdenes of theiiiwitoiiw wjthin the^ 
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?j(RT tltr^VAiUQiTs Bssci^ioKa or Liuvot. 

^oles of oommofi user not ineoxuaistent vrith tlio new purpoat lor s. 

which the land was then set apart (aX * Forsita. 

1021. There are some few pdints in which common of pasture in OiCfemieea 
a forest differs from a similar common over an ordinary waste. betwean 

Eights of common ofrpasture may be either appendant or appnr- 
tenant, but the land in respect of w'hich the right accrues must ia waste, 
be within the forest; and if this land be disafforested, the right (i) Land, 
of common within the forest is gone (6). 

Common appendant and common appurtenant within a forest ( 2 ) Cattle, 
are for horses and cattle only. Goats, sheep, swine, and geese, 
except in special circumstances, are excluded asdieiug repugnant to 
the deer or because of the closeness with which they feed the 
pasture (c). But with a special prescription sheep may he turned 
out (c), and in some forests they are recognised (//). None of the 
cases refer to goats, swine, or geese, but there Heoms no reason to 
doubt that, if an immemorial usage can bo shown to admit these 
animals to pasture, it would bo upheld (r). 

Eights of common in a forest cannot be exercised during the (3) Fence 
fence month, fifteen days before and fifteen days after Midsummer 
Day (/); and in some forests there is also a winter close time, when 
the pasture is scanty and reserved for the deer, called the winter 
heyning (<;); but in consequence of the disafforestation of many of 
the forests these restrictions are probably now rare. 

1022. Although swine are not as a rule commonable in a forest, (0 Pannage, 
there is in most forests a right to turn out swine during a limited 

period to feed on the booeh mast and acorns. This is known as 
pannage or pawnage, and is exercisable either by the persons 


It should perhaps he mentionwl that in a forest a surcharger was eonaidere*! 
a trespasser and was punishable under the law of the forest by fine, with 
imprisonment in default of payment (Monwood, Forest J.'iws, p. 9*1); nnd that 
staff'hording, or tending the cattle, was not allowed as tending to frighten the 
deer, which would otherwise food with the cattle {ibid., p. 98). 

(a) Charter of the Forest (9 Hen. 3, c. 1). 

{b) Ordinatio Forestse (33 Edw. 1, o. 3). which refers to the disafforesting of 
lands by purlieus or perambulations made in pwsuance of thu Charter of the 
Forest (9 Hen. 3, c. 1), and enacts that the lands so excluded may remain dis- 
anoxested, but that they shall have no righte of common; at the same time the 
owners' are empowered to bring them again within the forest if they desire it. 
See also WoblriJge ▼. Ihvey (1630), Hard. 87 ; Barrifigton’$ {Bir F.) Cate (1611), 
a Oo. Bep. 136 b. 

(c) WtbV$ MaheoB C&rjm (1616), 3 Bnlst. 213,*^ J)onDiERt»a«, J. : “ You 
cannot have common of pasture for Cheep by too forest law.’* CoEE, O.J., 

, *'af^reed with him herein unlees it be by proscription. Here a wrong hath 
been done in the forest by which the verte is destroyed, lor sheep do bite 
eery low; the statute of Chdrta de Forestse is an afBrinance of tho-oominon 
law, and tiierefore you may prescribe against this.” And see tho L&mttr 
iW (km (1606), Oro. Jae. !«6. 

(d) Exmoor (see M Qea 3, e. ; Dartmoor (see Sir Robert Hunter, 
Open Spaees etc., ps; 187). 

(«) iMs is ducted by Elton^ Oeasmoiht, p. 70, but Webb's Corpus, 

supra, which he sites as an authority, refers omy to sheep. . ‘ 

•.t/) ManwOod,Laws, p. 73, so iiut the deer may haira igdet during 
lhamwning seosoii. ’ 

the Forest of Dean it was hnwi Hm f 1th Nbvemlw^'tiQi 23rd April 
,'36 Gar. 2, e» 4, ■« 11). . 
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having rights o! common of pasture or by agistment, i.e. payment 
to the officers of the forest (/<). 

Freeholders and all other men who have woods and lands within 
the regard of the forest ma^ agist the same at convenient times 
wl^en the mast is ripe; but if there is <no i^ast, they must not put 
their hogs there, and when the woods are near the King’s woods 
they may not agist theirs until the King’s woods have been 
agisted (i). Althougii a man may not have common of pasture in 
a forest for the beasts of strangers, but must take his common 
with his own beasts (k), be may take in bogs to agist fur pannage (Z). 

Where pannage exists as a right it is only to take the mast 
or acunis which have fallen, and does not eutillo the owner of 
the right to interfere with the owner of the land in tire proper 
management of his woods or to complain of his lopping or cutting 
down the trees (>w). 

1023. Although the royal forests were very numerous, they have 
now been nearly all disafforested or are in the hands of private 
owners (»). The previous existence of a royal forest has, however, 
beeJi treated as a ground for presuming un incorporation by the 
Crown of inliubilants and other iliictualing bodies who would 
othei'wise have been incapable of taking by grant (o). 


(/i) The word‘‘pannage” bears a double meaning, namely, the produce of 
Ibu trees which is taken or the money jaiid for that produce. It is described 
by hltmwood, Forest Lliws, p. 5i*J8, as follows: “Agistment means the herbage 
or the }m)fit made tliereof. Puuniigo is the agistment of the fniit of trees or 
the money paid for the same,” and he quotes s. 8 of the Charter of the Forest 
(U lieu. 3, c. 1), that “ the agister is to receive our pannage,” as an authority 
for pumrnge meauing properly the luouey payment. 

Ju the King’s woods pannage begins on Ilolyrood Day, which is fifteen days 
before Micliuelmus, and ends forty days after Michaelmas (Mauwood, Forest 
].uwa, p. 2*28). 

(/) Mauwood, ]<'oi'est Laws, p. 228. 

(/.) //./</,, p. yi, 

(/) p. ‘231. 

(vi) OhiUoH V, I,ondvH CivjmaUm (1878), 7 Ch. 1). fiG2.‘ 

(>/) Mnnyof the royal forests which had been granted to religious hotises on 
Uie dissolution of Ute monasteries reveried to the Ci-owii, and were regranted to 
subjects. Otheis have been Uisalloiesled by statute (see Chronological Table 
of ytatutes, Appendix 111.) and by private Inolosure Acts, end, no^ubt, many 
t ame under the statute 16 Cai‘. 1, c. 16, which enacted that no place in England 
or 'Wales w heie forestal courts hud not been held, voi'dei'ers chosen, or regard 
made within sixty y eui‘s before the commencement of tliat reign, should there* 
alter he token'lu be forosl or within the bounds or metes of the forest, hut 
should bo disafforested ^ud exempted drom all forest laws. Commissioners 
were to lie appointed to ascertain the hounds of the different forests, and all 
lands outside the ascertained hounds were to be thenceforth free as if they had 
never been forest or so reputed. But provision was made that the temuito 
ownors, and occupiers of lands which should be excluded from forert bounds 
when rcdunied and certified should enjoy all such common and other profits 
and easements within the forests as anciently or aocustomably they had used 
and eujoyed. • . 

(«) A’.y., Wmhgaifv. Maitland (1866), L. E. 8 Eq. 103 ; ChiUon ▼. Aondoa 
CanMiruiim (18i8}, 7 Ch. D. 733. Where inhabitants ore so entitled, thmr rmnrt 
bo lawful inbuhitauts,inhabitants of houses lawfully erected and not liable 
to be pulled down as eucraachuents (ibid,, per Jsbbsl, UJL, at p. 744); and 
compar e Ifougb v. Clark and Ball tlW)7), 23 T. L E 682, where evince of ai^ 
doM by persons claiuripg tb do thfeur as ratepayers was heJd not to suppeH; a 
elaitt for mhahrtanta, • * 



IkfiT DssoiOFirioNS of CoinioN LiLKOi. 

Sect. 4. —Commonable Land*, 

% 

Sub-Seot. 1 .—Lammcu LawU. 

» 

1024. The first and most important class of commonable lands (p) 
are Lammas lands (q)^ These are open arable and meadow lauds 
held in severalty during a portion of the year, but which after the 
severalty cron has been removed are commonable not only to the 
parties who nave the severalty right, but also to other classes of 
commoners. 

The commoners upon l^ammas lauds are sometimes a class of 
inhabitants, as the freemen of the neighbouriijg town (r), or even 
the householders (s), sometimes the inhabitants of the parish (f), 
and perhaps more generally the owners and occupiers of ancient 
tenements within the ]>arish, frequently designated as tofts (a). 
There is infinite variety in the classes of commoners over these 
liaramas lands as well as in the periods during which they are 
entitled to exercise their various rights. Where the rights are 
limited by number or by levancy and couchancy immemorial usage 
makes them good in law; but if there be no such limit, the user is 
illegal, and no continuance of it can ever turn it into a right (b). 

1025. Inhabitants as such and all other indefinite and unincor¬ 
porated classes of persons are incapable of taking by grant, and no 
user, however long, will make that good which could not have a 
legal beginning (c). 

But any such indefinite class of persons is capable of taking the 
benefit of these rights if they are vested in some person or 
corporate body which is capable of taking by grant; and accordingly 
various rights are frequently found vested in the mayor and corpora¬ 
tion of a town (d) or other trustees for the benefit of the inhabitants; 


( p) The extimt of uommonahle lands has been largSl^ "educed during the lost 
centiuy by iuclosuro luidei* the various Inclosure Acts ; and as their physical 
character is that of ordinary ai-ahle and pasture lauds, and the public hiave not 
enjoyed rights or privileges over them as they have over wastes or commons in 
the popular sense of the word, they are the only class of common lands the 
inclosure of which is as a rule sanctioned by the Ituaid of Agriculture and 
Fisberies as being for the benefit of the neighbourhood without the existence 
of special circumstances. 

(q) So called because Lammas Dav (let August) was the usual day on which 
they were thrown open. They usually remained open till the following Lady 
Day (25th March). 

(r) See Stahlu v. Mdlm (1679), 2 Lew 246 ; Iltnkt ^ (Jlnh (1679), 2 Tiev. 252; 
Cox V. Glue (1848), 5 C. B. (K B.) 638; Re Norwich Tonm Close KeUite (JImrily 
(1888), 40 Ch. D. 208, 0. A.; Johneon v. Rarpee (1873), L. E. 8 0. V. 527, Ex. (Ih. 

(*) See Hardy v. Hdllyday (1765), quoted by J., in Grimsteud v. 

iturlowe (1762), 4 Term Hep. 717, "where the proper mode of pleading was 
shown. 

(<) Orinatiead v. Marlowe, evpra (a case of bod pleading). 

(a) Ckmke, Indoaure Acts, p. 48, 

(5) 1 Bull. Ahr. 398, pi. 3; Rmton y. Cheeter (1799), 8 Term Bep. 396; and 
ootapore Selby V. Rtbrneim (1788), 2TermBep. 158; Vhittou v. boudvn Corporation 
(1878), 7 Ch. D. 736, 

(e) Oateward’e Cass(1607), 6 Co. Bep. 69b; Rirn-s (Lord) v. Adam (1878), 
8&D. 361ete. . 

. "(4) Mdlor V. Spentman (1669), 1 WniB. Saund. 343; Jbhnam v. Bamee, 
mtfra, "where the Bole pasturage during certain timee of the year was held 
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and the courts will always endeavottr to discover a legal origin for 
user which has continued for a great number of years. 

1026. This class of commonable' lands is not only subject to 
extensive variations in the character of the persons by whom and 
thef times at which the rights of commoh over them are exercisable, 
but also varies extensively in the way in which the lands are held 
by tbe severalty owners. In many instances the severalty holding 
varies from year to year, or in the case of arable lands not 
annually, but periodically according to the rotation of the crops. In 
large open fields this is frequently the custom; and there are nl.«o 
the old lot meadows, in which the several portions are undivided, 
but are marked off by boundary slonea or other marks, and the 
owners of the different portions draw lots for the chofee each 
year (c). 

The feature common to all Lammas and commonable lands, 
whether tliero aro shiiting severalties or permanent severalties, is 
that so soon as the crops are removed they become commonable. 

Sub-Sect. 2.—.S7»«rA-. 

1027. Another description of commonable lands is shack laud, 
land over which a custom to go at shack, i.e. at large, prevails. 

This shack laud is open arable land held in severalty during a 
portion of the year until the crop has been removed and then 
becoming commonable to all the parties having severalty rights, 


to be Tested in tbe corporation, though the rights had always been treated 
as rights of coinmon; Be Norwich Tomi Cloee Eetate Chanty (1888), 40 Ch. lb 
20H, (\ A.; and many earlier cases. See Elton, Commons, p. 87, where the 
aiitiuir mentions the rnnrchwardous of a parish ; and they might be trustees 
for the puipuse, but none of the cases cited by him refer to churchwardens. 

It must npiiear that the giant to the corporation or other tiustees was made 
lor the boiietit of the class entitled. A pica of a grant of a right of common to 
a cor].a>iation is not sufficient as regards a member of that corporation, but he 
must show that the grant was to tbe coiporation for the benefit of the indiTidiial 
luembeis (Barry v. Thomas (18o()), 5 Exch. 37). The same doctiine was 
loasserted in Ctmstable ▼. Eirhtison (1863), 14 0. B. (n. s.) 230. 

(e) liord Coke refen to these shifting seTeraltios (Co. Litt 4 a). After 
stating that land is the most firm and fixed inheritance, and fee simple the 
highest and must absolute estate that a man may have, and that they may be 
movable both as to person and place, he says; “as, for example, if there be 
eighty acres of 'meadow which have been usm tme out of mind of man to be 
divide Mweeno certaine mrsoM, and th%t a certaine number of acres aepertaiue 
to everr of these persons, ss, for example, to A. thirteen acres to be yearly 
Bsmgnea and lotted out, so as some time the thirteen acres lie in one piece, and 
some time in anothei, and so of the rest, A. hath a movable fee simple in * 
thirteen acres, and they may he parcel of his manoE, albeit they have no cerriine 
place, bttt are yearly set out in several places, so as the number only is certaine, 
and the partiralar acres or where they lie after the year mcMtsine.'* 
And sub^nently, in rsierwes to the same exomide, he states where iiTery of 
ssisiu (d the thirteen acres is to be made: “ First, if they be piwcet of a msmioir 
they may pass hf tbe nama of the mannw; but if they be m gnsse, then the 
chsrW of feoffment must be for thirteen acres lying being in the meadow 

ot eighty acres generally without bounding or describing (rf the eiiae in 
certaintie; and livery ci the eeisin of any thirteen acres allotted to tbe fedM 
for n year snundum /gmeri eiarta is a good Ihrety to um ]d>e «entei|h of 
tinrVMn IKm whereaw^ saum Ub in t£a meadow ** (tM'd. 48 hh 



FlRt DSSO^tolOKS Of LiifOR; It# 

but io no others; and in this rospoot may be mid to Ue the di||Eir> Rw’t. 4. 
ence between shack lands and Lammas lands which are commonaj^ Cemmoii' 
by others besides the severalty.owners (/). ablslpands. 

Common of shack was said to have b^ii originally in the natnre origin^ 
of common of vlcinage^and^ have arisen from the division of fields rigl^ 
into small parcels without inclosure (g) and the consequent incon¬ 
venience, and in some oases impossibility, of each owner of these 
small parcels keeping his cattle on his own land (h) ; hut whether the 
original nature has been retained, or whether % the custom of the 
locality it has been altered into the nature of a common appendant 
or appurtenant, is a question to be determined by the custom and 
usage of every town or [)lace (i). It has been hiready stated that 
where common of pasture by reason of vicinage exists one town 
or manor can inclose their waste against the other {k), and So put 
an end to the right of common. With common of shack one owner 
^cannot inclose against the others unless he can prove a special 
!i;CUstom (Z). 

1028. The measure of right of common must be determined by UcaHure of 
some rule, and the rule of lovanev and conchancy is api)licahle in right, 
the absence of any other rule, such as the acreage of the didbrent 
owners (»«)• 

1029. Rights of common of pasture may also be exercised over Common 
common or lot meadows in the same way after the hay has been meadow*, 
mown, or, as it is sometimes termed, “ the first mowth ” has beej| 
taken. 

1030. In many Lammas lands and commonable lands the strips Balk*, 
of arable land are divided by balks or driftways of grass. Those, 
where there is a waste of a manor, are usually found to ho part of 

the waste and to belong to the lord of the manor ; but the presump¬ 
tion that they are waste may of course be relml'ed. 

Sub-Sect. Z.—‘Gated or Stinted Paetares. 

1031. Another description of commonablg lands are gated or Gated or 
stinted pastures, which prevail largely .in the north of Kujgland, •tinted 
and the rights over which are known by a number of difiterent 
names, such as cattlegate, boastgate. pasturegate(N)> 

’ {/) See Cooke, Inckisure Acts, p. 60; VvrUt’a {Sir Mike) Vaen (lOBJ), 7 Vo, 

Bep. 6 a. * 

m Ibid. • ' « 

(k) Clieeeman v. ffardham (1818), I B. & Aid. 706k 
(») Vorb^'t (Sir Mile$) Gate, ftipra, 

(it) See p. 469, ante. 

(f) Gbteeeman r. Uard/utm mjtra, where Baylky, 3., at p, 712, qum-eotR a 
■tatement in Opm> 1^%. tit. OoimanQ, E, tibid; if oeveral froeuoldejD who have 
imdw m « field iatercommoa one; of tfa«m OMinot preecnbo to uicloae againet 
tho other*, and wid that the tnie xule wee laid doi^ io liidmon v. 2'Aome 
(1676), *i Mod. tOd, mtraely^ Jiuit where eeveral (hreeholdmi had of 

oanuDon in a oonunon Md a waWtom te inclose was got^; beca^ the 
t^nedy was reo^noal ; one lo^cMe .^iast the ule 

i/iii) fSaeeemem V. Ipb/rdlum, saftfo. 

»Oattlegi^efV ie ^ moat ooamnon term to ospmiae the right; hot 
**l^et§ate” W Suffolk (1767), 4)^'sifo wpo*^ 
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1032. Gattlegates, at any rate in the north of England, where they 
are most prevalent, are In the nature of copyhold tenements; they 
are held of the lord of the manor, and, independently of any acts of 
ownership, the cattlegate owner is not in possession of the soil, 
but the ownership of the soil remains in Jjhe lord of the manor, 
subject to the right of several pasture upon it by the cattlegate 
owners (o). 

The ownership, however, of the soil of land subject to cattlegatcs, 
though usually in the lord of the manor (p), at any rate in the 
north of England, is by no means always so (g). 


$tth mm. Bennington v. (JnoititJe 2 Stra. 1084), “ cattlogateu" or “beast- 

graBses" (Iligg v. Lmvlah {Earl) (1837), 1 H. & N. 023, Ex. Ch'.), “ 
groBsea ’’ {ibid.), “pasture gates” {Doe d. Havhg t. J’retion (1847), 3 Dow. 
& li. 7), are practically synonymous tema.^ They are not strictly rights of 
common, as the cattlegate owners are almost invariably entitled to the exclusive, 
right to the pasturage, b\it it is convenient to deal with them here. Sea^ 
further, as to a sole or several pasture, p. 461, ante. * 

(o) Bigg T. Lonsdale {Earl), supra, where it was found by the special caso on 
which the action was decided that the cattlegatcs were hold of the lord of the 
manor ncoording to the custom of the manor as customaiy estates of inheritance 
by payment of line and customary I'ents of small amount and b,v and under dues, 
duties, suits, and services of right accustomed ; they also pas.sed by customary 
deeds followed by admittance at the next lord’s court, or out of court by the 
steward of the manor, and a line was payable on admittance, the lord being entitled 
to seize quonsipie for non-paynnoiit of fines ; and each cattlegate conferred on the 
owner tne right of dopasturiiig on a tract of inclosed pasture laud called 
llretherdnln Hank one head of cattle from the 26th May till the 24th April and 
of depasturing os many sheep os the cattlegate owner had from the 10th October 
till the 24th April. 

( p) Ibid., per CoLERinoE, J., at p._936, referring to the statements in Co. Litt. 
58 b that unuerwoods without the soil and also the herbage and venture of laud 
may Iw granted by copy of court roll, and in Co. Litt. 4 b that the grant of 
vesiurarn krrm or ' herbagium terrae docs not pass the land or soil itself, as con¬ 
clusively establishing this jxiint; and the language of the conveyance on which 
the admittance was made, “all tho.se four cattlegatcs or boostgrosses in, upon, 
or over the close of pasture land called Bretheraale Bank,” was held also to 
show exclusion of the soil, certain acts of ownership relieftl upon by both sides 
being held to be quite consistent with the supposition that the owner of the 
cattlegatea had only a right to the feeding of his beasts upon the land in ques¬ 
tion, with no right to the soil itself, and that the lord of the manor was in 
possession of the soil, and so had a right to maintain trespass against the cattle¬ 
gate owner for sporting thereon. 

{q) In It, T. Whixley {Inhabitants) fl780), 1 Term Kep. 137, it was held that 
the occupation^ of cattlegatea passing by lease and release (the necessary 
assurance for "a corporeal hereditament), which must have comprised an 
interest 4n the soil, constHutefi » tenement within the meaning of Poor 
BeUei Act, 1662 (13 ds 14 Car. 2, c. 12), for the purpose of enaDiing a pauper 
to gain a settlemmit. Lord Mansfielp, C.J., and Bttllkb, J., appear 
to have adopted the arguments of counsel who thus described them: ” Tnese 
oattlegatss are not like commons: they ore converbd by lease and release. The 
owners of them are tenants in common; they We a joint possession and a 
seyoral inhenianoe; they are as much demisable ae any serenil tenement what¬ 
soever. Thore. is a mateviaT difference between oattlega^ and rights of 
common. CojCB enumsmtes four sorts of common, but a cattlegate does 
not MjjM within the desoriptioD of either of them. The owner of a cattlegate 
has iVl^t in respect of any custom, but as having a joint interest in &e scdl 
whifdt a person having a right of common haa not.” Bee too Bamee y.; 
PHtrson (1736), 2 Stra. 1063; Bennington v. (SoodtiUe, supra, mtm fully, 
reported $ub nom. MdUnigbun v. Goodtiife, Andr. 166, whidi deddsd tlmt ejeote 
ment would lie for Imand » be»rti^,*'wbfithiB7 the "beait|ati#” 



Pajit III.— Various Descriptions op Common Lands. 4St 

^ The existence ot cattlogates as incorporeal and corporeal herS* ^*°*’** • 
ditsments has been recognised by the Legisl^iture (r). Common* 

But, whatever their nature, cattlegates appear to have been able Land*, 
always for a number of beasts Certain, with equivalents according 
to the nature of the stock used (*), to be capable of separate doiuistj 
or alienation and to be aapatlle of being held as ordinary fieohoUls 
or of a manor as freehold, customary frecdiold, or copyhold 
tenements (/). 

1033. Of a somewhat similar character to cattlegates are the sheep keavci. 
sheep heaves of the north of England, w'hich are small plots of 
pasture, often in the middle of a waste, the soi^ of which may or 
may not bo in the lord, but the pasture of which is private propin ty 
and is leaded and sold as such (a). 

They are generally in the hands of a single individual, and thoro- 
fore are not rights of common, though described as such in ordinary 

t irlancc, and probably owe their origin to grants made in early 
Dies to persons who performed duties of watch and ward necessi¬ 
tated by the state of continual border warfare. Now that the 
duties h.ave ceased, the riglils come down evidenced only by 
their immemorial enjoyment, and are held, and well hold, by 
prescrijition {b). 


wits taken to mean a certain quantity uf land by u term wull undcratuud in flic 
county (SulYolk) whom the action was brought, or a right of common appur¬ 
tenant to the land ]ireviou»ly montioiiod in the declaration. The earlior catie of 
Metcalf V. /I’ois (nilo), Lee temp. Hard. 107, which was ivforreil ta, wu« decided 
on eimilnr linoe. 

(r) In the Inclosiire Act, ISI.®) (8 & 9 Viet. c. 118), a. 11, by the eiiumemtion 
among the lauds subject to bo inclosed under that Act of " all gnted and stintod 
jiasturesin which the prujwrty of the soil or of some purl themof is in the owners 
of the Ciittlegates or either gates or stints or any of them, and also all gated and 
stinted pastures iti which no part ot the property of the soil is in the owners of 
the cattlegates or other gates or stints or any of thoin.'* i n the former cose the 
owuership of the mines and minorab and the right of sp«nting over the posture 
would belong exclusively to the owners of the cattlegatos, wlio would bo owners 
os toiiaula in common oY the pastum in undivided shares (Hint^spondiug with the 
number of euttlegates they mspoctively held; in the latter the mining and 
siMirtiiig rights would lieloug to the lord of tho manor fit othor owner of the sfdl. 
As Elton, however, points out (Oommous, pp. 27, !i8), the Act was ]iussed in the 
interests of agriculture, and was iutoudod to apply to rights of every dewjription, 
whether strictly rights of common or not, which could impede the free cultivation 
of the soil. 

(«) These vary in differont places, and, so far as the writer is awa;ro, a complete 
lUt is not given in any of the cases. In Epping I'Jprest one mare or ^Iding or 
two cows were allowell (Commi$ti<mer$ oj^fiewera v. Gladae (1874), L. It. 19 Eq. 
134). Experience in inclosure oases shows that a horse is usually equivalent to 
A^wo cows, and a cow to five sheep, toab and calves being allows to run with 
their mothers till weaned. 

(t) See Jtigg v. Lmudale (£drl) (185'n, 1 II. & N, 923, Ex. Cli. ; Ptkhin ▼. 
Dutuomhe (1857), 1 H, & N. 842 ; R. v. WnixUy {Inhabitania) (1786), 1 Tcnn Itep. 
137 ; Wflcoma v. Upton (1840), 6 Ilf. & W. 530 j and other cosos cited au//ra. 
There would seem to be no reason why thc^ should nut be conveyed in indi¬ 
vidual ^res or otherwise, and it is boUevea (hat they have been so dealt uritb. 

(a) Cooke, Inolosure Acts, p. 44. 

(5) Ibid., p, 45. Although not mentioned, so far as the writer is iVare, 
itt any of the law books, the word heqf is also commonly used in the north 
of England to denote a poiticular part ta a rammon or moor wUoh has been 
ftinsim by a commoner tor the pastqfage of his flock, and which is well known 
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1034. There is also another form of stinted pasture of modeni 
creation to which allusion should be made. Under the Inclosnr^ 
Act, 1846 (c), after the confirmation of a provisional order for 
inciosure, the whole or part of the land may be converted into 
a , regulated pasture, of which the soil (subject to any reserva¬ 
tions of mines, minerals etc., to the lord of‘"the manor) is to belong 
to the owners of the stints as tenants in common in the propor¬ 
tions in which they are rated for the expenses of management; 
and those expenses are in a ratio corresponding with the extent to 
which the owners were entitled to the original rights of common 
which were extinguished by the inciosure. 

No inciosure of'such lands can take place, as, in consequence 
of the recent creation of the rights over them, no custom to inclose 
can he alleged; hut there seems no reason to doubt that the 
stinted rights may be demised or transferred in the same way as 
other rights of common which are certain and defined. 


Part IV.—Creation and Proof of Rights 

of Common. 

Sect. 1. —In General. 

1035. A right of common appendant cannot be created at the 
present day, ns common appendant must have existed time out of 
mind(d), i.e., before the time of legal memory; but it is other¬ 
wise with common appurtenant (e). 

Every right of common is created either by some authority 
equivalent to an Act of Parliament, evidenced in modern times by a 
custom, or by a grant, which may be evidenced either by a prescrip¬ 
tion or by the deed itself (_/*). 


by both dogs and sbenp. After long user claims have been somotimes 
inado to an exclusive right of pastiirogo over this portion, but it has alwuy.s 
beon held in iiiclusura proceedings that the system has only lieeii adopted m a 
convenient uirkle of oxeroising the right over the whole common bj’the different 
oomnygjers. The some raaotice prevaili} in many parts of Wales under the term 
armfa, and the belief in the exclusive right led to the action of Itichard$ v. 
D* [IS^ll 2 Oh. 606. The same practice prevailed on Coolsdon Oommoa, 

in 8urrov {JiiM v. ffi/ren (1877), 4 Ch. D. 667). • 

ft ft Viet 0 . 118, as, 113—120; see pp. 56SM tea,, 601 et teq,, mtt. The 
creati^ of these regnlated pastures has been practically superseded ny regula< 
tioii under ^aOommons Act, 1876 (3ft & 40 Vict. c. 66). , , 

(>l) Tin. Abr. tii Common, 0 1 ; Com. Dig. tit. (Totemon, B. 

(e) Y. B. 26 Een. 8, Tnn*, > 4, c. 16, per PrizBEanioiT, Ji : ^^Ond Daii'create 
cotm||on appmrtenahi at Una dav, and one can alieiihte it and sever it horn the 
lanip which it jsapputt^nant, but this heoanaot do with common append^^iti’* 
(/) Cooke, Ih<dosure'Aote, jx 63, and note. Every oustom eupppaet fn Jkoi 
of Parliament or a law l^e in former times by equivalent power, not * 
prescription euppoeeamily a grant (iTor^aiuf v. Cbdte (1673), Ereem. (X. ,»,5 
612). An Act, howevitf, «iu not be jpnsumect in favour of nl uniUoiNhil^' 



P4RT IV.Myjtl^TIOM AND ^U>or OF OF COMMON. 

Sbot. 2. —By Deed or Statute. 

1036. A right of common^ being an incorporeal hereditament, 
must be granted by deed (g). 

A right of common and any other proJit a prendre may of course 
be created by statutdf and instances of such creations are to* be 
found in luciosure Acts where a new right has been granted to a 
lord of a manor in lieu of his interest in the soil or otherwise. 
These cases, however, are more usually found under the head of 
sporting rights than rights of common m the ordinary sense (/O* 

Sect. 8. — Pracripium and Cultom. 

• Sub-Sect. 1 .— 7 » Oeneral. 

1037. Kights of common, like other profile a prendre and ease¬ 
ments, depend largely for their establishment upon prescription and 
custom (t). 

The main distinction between the two is that prescription is 
personal (k) and is laid in a man and his ancestors, in a roan and 
all those whose estate he hath, in a particular manor or tenement 
as to that manor or tenement belonging or appertaining (generally 
referred to in the books and cases as a prescription in a qne estate), 
or in the corporation of a town and their predecessors etc., while 
custom is local (1) and is laid as existing within a manor, vill, parish 
or other definite locality. 




custom, and a piTscription cannot exist in that which canuot be gruutoil (tt'etJclg 
V. WHdman (1698), 1 Ld. Raym. 405). 

(y) There are many early authorities, but the judgment of AnnERSONr, B., iii 
Wood V. Leadbittor (1M5), 13 M. & W. 838, at pp. M2,84 3, well expresses the law: 

That no incorporeal inheritance affecting land can eiiher be created or trans¬ 
ferred otherwise than by deed is a propwition so well e!M.aUiBhed by law that it 
would be mere pedantry to cite authorities in its support. Ail such inherit- 
anoes are said emphaticuly to lie in grant, and not in livery, and to pass by more 
delivering of the deed. . . . There is no doubt but that the i>rincipie does not 
depend on the quality of interest granted or transfened, but on the nature of tho 
euoject-matter. A right of common, for instanw, which vtajirofit d prendre, or 
right of way which is an easement or right in nature of an easement, can 
no more be granted for life or for years without a deed than in fee simple.” 

(/«) 8ee ])p. 676—578, post, and the cases there cited, 

(t1 For a full discussion of the rights depending uiwn prescrintiori and custom, 
see titles GorroMs axd Usaoss; Easkments aed Faorrrs k F^KNUiuii. 

{k) See Co.litt. 113 b; “In the common law A pre^iption which is personal 
is for the most part applied to persons, being made in the name of a certain 
person and ^ ancestOTS orl&oee whose estate he hath, or in bodios pditinor 
corporate and their predecesetm, for as a natural body is said to have ancestors, 
•o a body politic or corporate is said to have predecessors.” • 

(1) Ibid.: “And a custom. wMdh is local is allcg^ in no person, but laid 
witmn some manor or other plaos. . . . Aouri»m is in this manner: a copy¬ 
holder of the manor of B. doth plead that within the same manor there is and 
hatilibeen a oostom time out of mind of man used that all the copyholderaof the 
said manor have had and used to have coi^aim of pasture eto. m auBh ^jl^te 
of the loid, parcel of the said manor whare the person neitbsi; doth nor can 
newnibe but the custom within .the manor. But hoth to customs and 

fBwev^ptiona thesa Wo thin« ate iaddaota tnsapai<able, vhf.^ noaaeaaioo or usage 
fmi^tiipe. Fosaasmm must navo thws fuid^ita^ itmust ha long, cootinuai, and 
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Sub-Sect. 2. —depmdivg upon PreecripiioTh 

1038. A proscription by immemorial usage can in general only 
be for things which can be created by grant, for the law allow'S 
prescriptions only to supply the loss ef a ^rant. Therefore for 
such things as can have no lawful beginning nor be created at this 
day by any manner of grant, or reservation, or deed that can be 
suppoBod, a prescription is not good (m). 

As prescription at common law presupposes a grant to have 
previously existed, it must not only be for things which can be 
created by grant, bpt must be claimed by persons who are capable 
of taking by grant. Thus inhabitants and other fluctuating bodies 
cannot prescribe («), nor can occupiers or tenants (o). 

1039. Every prescription has two inseparable incidents, namely, 
(1) possession or usage and (2) time (p). 

The time is that of legal memory, supposed to be from the 
commencement of the reign of Richard L; but in point of fact tho 
continuance of a usage for many years in modern times is taken 
as prirnd facte proof of its continued existence from time imme¬ 
morial iq). The actual number of years in claims by prescription 
at common law as distinguished from claims under the Prescription 
Act, 18112, is not fixed. 

l^vidence carrying back the enjoyment of the right so far as 
living witnesses can testify, which may ho taken as from forty to 
fifty years, is, unless rebutted by other circumstances, presumptive 
evidence that tho right has existed from time imuiemorial and a 
sufficient foundation for establishing a prescriptive right. A 
regular usage even for twenty years unexplained and uncontradicted 


(»n) JJ (Vu. Dig. fit. xxxi., chap. 1, a. 1, 11; sen AihJhtghm v. Chile (ITT-'i), 2 
Wm. 111. OSf), where tho production of ancient but undntod grants in support of 
a pi'oscriplivo claim to a right of common was held not iroccssarily inconsistent 
with the proscriptive claim, as the grants might have been either before the time 
of legal memory, or have confinnod a previously existing right. 

(n) Oaieiimrc^B Cane (1007), 6 Co. Rep. 59 h; Itivera {Lord) v. (1878), 

3 Kx. 1). 861; unless incorporation can be presumed (ibuL); seo p. 476, 
an(f. 

(o) See p. 520, paat; Tilhvry v. Silm (1890), 45 Ch. D. 98, 0. A. 

Ip) Co. Litt^ 118 b. See note (t), p. 483, anh; and as to claims under the 
Prescription Act, 1832 (2 & 8 Will. 4, o. 71), soe p.488, jmut. “ Every species of 
proscription by which propertyls acquired or lost is founded on this presuin]>tion, 
that he Who has a quiet and uninterrupted possession of anything for a certain 
nnmlKsr of years is supfto^I to have a just right, without which he wouM not^ 
have lieen suffered to continue in the enjoyment of it, for a long possession may 
bo considered as a better title than can coinmonly be produced, as it supposes 
an acquiescence in all other claimants, and that acquiescence also suppoBos 
some reason for which the claim was forebome” (1 Dumat, Loix uviles 
(IhwnslatioD}, Vol. I., at p. 46), quoted in Carson’s Beal Property Statutes, 
p. 26). 

(o) Baihy v. Applryard (1838), 8 Ad. & El. 161, per Lrrn:.Bt>AX.E, J., at p. 166; 

** If the claim bM b^n made by virtue of immemorial user, or of a non-exist¬ 
ing gprajii, as was done before the. statute (*.«., the Prescription Act, 18.32 (2 A 8 
Will, 4, 0 . 71), twenty-eight years* enjoyment would have been some evidence.'* 
But the claim in that case, being clearly under the Prescription Act, 1838 

A 3 Will. 0. tiUi ’frhich requiiM thirty ^Jrears’ qser. failed. 
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hfts been held sufficient to warrant a jury in finding that a custom 
has existed from time immemorial (r). • 

But as such evidence is only presumptive, and an clement 
to be talten into consideration by a jury in finding a verdict, it may 
be rebutted by ovideiv;i^ shewing either that the usage has actmUly 
commenced or that it must necessarily have commenced within the 
time of legal memory («). 

1040. Prescription in a man and his ancestors or in a corporation 
and their predecessors is rarely, if over, found in connection with 
rights of common (/), and nearly all the cases relating to prescrip, 
tion for rights of common are for prescription in a qne estate («). 
under which nothing is claimable but such things as are incident, 
appendant, or appurtenant to land (tr)* 

A right claimed by proscription in a qne estate must, there¬ 
fore, have some connection with the land in respect of which it is 
claimed (a). 

1041. A prescription must also bo certain and reasonable (/>). 

1042. The user necessary to establish a prescription, as to 
estaldish a custom, must be continuous, and neither by violence, 
nor by stealth, nor by leave asked from time to time (c), requirements 
w'hich have been frequently made use of to express the require¬ 
ment “ as of right ” in cases of claims under the Prescription Act, 
18fi2 (d). If one of these requirements is unsatisfied, the proscriptifui 
will fail. Modern intermissions, however, in the oxcrciso of the 
enjoyment shown to have existed for a long time, will not invalidate 
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(r) R. V. Joliffe tl823), 2 B. & C. 54 ; and see also litalep v. Uliaw (1805), 6 East, 
208, per Lord EUiENUonouan, C.J., at p. 21.5, as to a similar preHumption from 
twenty years’ user of water; Gann v. WhiMnhle {Free Finhers) (186.5), 11 
11. L. Cas. 192, per Lord WensleydaLE, at p. 210. But in claims to projiln ti 
prendre it will not be safe to rely on a leas period than thirty years, which is Iho 
time fixed by the Prescriplion Act, 1832 (2 & 3 Will. 4, c. 71). 

(s) See Addington v. CVorfe (1775), 2 Wm. Bl. 989; and comparo /f. v. Ashhtf 
FotviUe (MabitavU) (4866), t. R. 1 (113. 213; JBrr/autv. Fwd (1868), B. B. k 
Q. B. 497, Ex. Ch.; Mill v. New Forest Commmumer (1856), 18 0. B. 60 (a 
ciise under the Prescription Act, 1832 (2 & 3 Will 4, o. 71)). 

(<) IIW«mie V. Upton (1840), 6 M. & W. 536, one of the few cases on the 
subject, was a cose of a solo and several pasturage and horb.'ifr^, which is not 
a right of common; sen p. 460, arde, Skuttleu-orth v. Le Fleming (186.7), 19 

C. B. ,N. 8.) 687, was a claim to a free fishery in a man and his ancestors, while 
in JohneoH v. llarnes (1873), L. R. 8 (J. P. 527, Ex. C’h., a right in the cor- 
|)oratioD of (!olebester, though treated by them as a right of coinntou, was found 
to be also an exclusive right of {lasturu^; see p.*462,^ate. 

(v) See p. 483, ante, 

(w) 2 Bl. Com. 265. 

* («) Ibid.; Cowdam V. 57offc (1812), 15 East, 108 ; Raring v. Ahingdnn, [\h,',ri'\ 
2 Oh. 374, 0. A. See, for instance, Chilton, v. London Cojm*rnti(in. (1878), 7 t'h, 

D. 6C2 (pannage); De la Warr{Karl) ▼. Milee (1881), 17 Ch. I>. .73-7, C. A. (right 
to take nracken); Cla^on v. Coriy (1843), 5 Q. B. 415 (light to take sand, 
stone, and gravel) ; and compare CheeUnrfidd {Lord) v. tiarrh, [I908] 2 Ch. 399, 
per Cozens-Hardy, M.R., at p. 410. 

(5) Co. Intt. 122 a; ClatfUm v. Corby, supra; Hayward v. Cunnington (1666), 
1 Ley. 231; and see note (f), p- 470, ante. 

<e} Mills y. Colchester Corporation (1867), It R 2 0. P. 476, per WlLUSS, J., 
at p. 486, translating Longue vsus, nee per vim, nee elam, Ttse Pfeca/rh etc," 
(Co. Ti^t. 114 a). 
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the i)roo{, if the court or jurj are satisfied that the right was 
exercised as often as tl;te claimant had tracosion for it (e). 

im. To meet ihe difficulty that Aometimes occurred in establish¬ 
ing a claim from immemorial user where the origin of the ri^t 
oquld be shown since the time of legal memory» as where there was 
unity of possession of the land in respect of which the right was 
claimed and the land over which the enjoyment was had, an dter- 
native claim was invented, namely, the loss of the grant wUch had 
been originally made; and this doctrine of lost grant (/) has been 
successfully invoked not only in aid of claims which were liable to 
be defeated as claims by prescription at common law, but also of 
claims under the Prescription Act, 1832 (y). 

1044. A lost grant will not be presumed where such a grant would 
have been in contravention of a statute (h), unless it be merely a 
private Act the provisions of which may be subsequently waived (t). 
Nor will an}' user, however long, establish a right which is unlawful 
in itself, whether the claim be by custom, prescription, or lost 
grant (k). 

A grant cannot be presumed either where the owner of the land 


{«) Muagrave ▼. Ineloaure Commistiontra for England and WaUa (1874), L. B. 
9 U. B. 162, where a right was established in respect of a particular farm, ^ough 
for several periods the tenant had turned out no sheep upon the waste, when he had 
no fell flock. As to proof of con tinuous user under the Prescription Act, 1862 (2 A 
3 Will. 4, a 7n, see also De la Warr (Earl^ v. Miles (1881), 17 Ch. B. 535, 0. A., 
mr Jambs, at n. 600: " I think also it requires some further consideration 
Ixifore we entirely adopt what was said in one of the cases ” (presumably /.owe v. 
Carpenter (1851), 6 Exch. 825, 831, 832), that to establish under the statute a 
claim to a profit d prendre it must be shown to have been exorcised in every one 
of the years. If from any accident, or if merely for the convenience of the man 
himself, the right was in some years not exercised, I think it dese^os considera¬ 
tion whether such a pretermission as that would defeat the right if the user was 
shown to have begun more than sixty years ago, and to have continued when¬ 
ever it was wan^ during the whole sixty years.” See also Garr v. Foster 
(1S42), 3 Q. B. 581. Apparently proof of continuous user must he more strict 
in a claim under the Prescription Act, 1632 (2 & 3 Wi|,l. 4, c. 71), than in one 
by prescription at common law j see Lom v. Carpenter, supra, wnero the court 
held that the claim under the Proscription Act, 1832, failed, os the defendant 
failed to pi-ove any act of user for .fourteen months before the action, but 
suggested that the defendant might olaiiu a right by prescription or a nou- 
existing grant. On this point see further p. 4^, jtost, 

(/) Por the growth of tne doctrine see Angus v. Jkdton (1877), 8 Q. B. B. 85, 
j*er CocKBVRN, C. J., at p. 105; and for the leading case establishing rights of 
common Cowlam v. Slack (1812), 16 East, 108. 

(?) 2 & 3 WiU. 4, 0. 71. . 

(4) Neaverson V. Ptiefherough Jtiirat JHstriet Council, [1902] 1 Ch. 557, 0. A. 
WMrel^ lost grant was attempted to he set up in j ustifioation of a practice, which 
had existed for moro than fifty years, of letting the pasturage of roads in a letf 
district for horses and oattle contrary to the pi^viaions of an award made in 
coufor&ity with an Inclosure Act under which sheep only were to he depastured 
on the-it^: MiU v. Nm Forea Commistioner (1856), 18 0. B. 66, where a 
right of common had been exercised for more than thirty yean over the waste 
landa of the New Forest, and it was shown that the Crown was incapacitated by 
etatuto from ^making any spiidi grant. 

(i) Eastern MaiL Co. v. OoldmUh (1884), 9 App. Cae. 82t. 

(4) See A.-C. v. Medhims (1856), 4 K. ft J. 579, ^ Btues, J.,alp. 590, where 
reasons agoinkb a riMiCi tuidef each of Iheae three.gxoiu^i are fully iteted 
with earlier authoiitjes; *nd compare CkssterfiM {far^ t. Bmtis, [19*^8 Oh, 
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ia ioeapable of resisting the aaer Upon which the presumption bl a *• 

lost grant is to be founded (f), or vmere he'is ignorant of the user Pr 00 f^tion 
of his land (m); but such cases oan hardly occur in the user of rights tndCllitoa. 
of common, and are mentioned merely with the view of illustrating ' 
one of the fundamental principles which lie at the root of pre* 
scription and of the fiction of a lost grant, namely, consent or 
acquiescence on the part of the owner of the servient tenement, 
the acquisition of a right being precluded where the user has been 
either by violence, or by stealth, or by leave asked from time , to 
time (n). 

A grant will not be presumed when some Qther origin can be 
offered as an explanation of the user (o). 

e 

1045. On the question whether user under a mistaken idea of Ukt under 

right can be supported by the presumption of a lost grant there u. 

has been difference of opinion ; but where the user has l)een open, * * 

continuous, and uninterrupted, the fact that both parties were under 

a mistake as to the nature of the tiser is probably not a ground for 
refusing the presumption of a lost grant (p). 

1046. It was formerly, but is not now, necessary to state the Pleading i^t 
date and parties in pleading a lost grant, but sufficient particulars 

must be stated to give fair notice of the issues intended to be 
raised (r/). 


(0 In tho same way that a user under such circumstances cannot be taken 
into account in calonlating the periods necessary to establish a olaim under 
Prescription Act, 1832 (2 & 3 Will. 4, c, 71); see Winihip v. IJudgjtah (1834), 
10 Exen. 5, where a right of way over a yard hail lieon enjoyed for twenty 
rears, during the first seven of which the house to which it helongod had been 
let to tenants; and compare Sturgea v. Bridgman (1879), 11 Cli. fi. 832, 0. A. 
(m) See Uaiun Lighterage Co, v. London Gruoing Dork CV., [1901] 2 Oh, 300. 
(r?) Sturgeg v. Bridgemin, sirpra,per TltKSiOKB, L.J., p. 3S3, quoted in Union 
Lighterage Co. v. London Graving Dock (Jo., aupra, per OcZKNS-Uabdy, J., at 
p. 30(>; Dalton v, Angua (1881), fl _App. Cos. 740, per Fky, J., at p. 772, As 
to contentious user being insufficient, see Eaton v. Swaiuea WaUrvttorka Co, 
(1851), 17 Q. B. 267; and p. 490, post, 

(o) !^e A.‘0, V. iSimpaon, [1901] 2 Ch. 671, per pARWKLt,, J,, at p. 698; 
A,-G. V. Antrobua, [1903] 2 Ch. 188 ; and conqiai'e A,‘0. v. Iloriier (1883), 14 
y. B. P. 245, 0. A. 

(p) i)e la Warr {Earl) r, Milea (1881), 17 Ch. D. 535, C. A., where a presci‘ip> 
tive right of cutting litter was established, although all parties wrongly 
believed that the right was established by a previqus decree; Camphell v. WiUrm 
(1803), 3 East, 294, where, there beingrau inclosure Indor which in 1778 all 
rights of way except those set out in the award were extinguished, a wrtaiu 
eight of way was set out to an allotment; but the owner, instead of using it, 
used another over the plaintiff’s land, and it was argued that the way had been 
used by mistake for that set out in tire award, but it was held that a gradt made 
since, me incloeuxe and lost might be presumed, though it would have been 
ofiterwise if it had been shown that the user was in fact uuder the award. 
On the other hand, see Rivera {Lor^ v. Adam (1878), 3 Ex. D. 361, where 
KNLnV, C.B., saidthat; if user is f^srred to Any other right than the one iu 
reimect of whidh it vniA actuaUy e«iatSstd,.gimt injustice may he done; for a 
lord might allow the iahabituite of bottegBs to ^rciBo a aa n^'^DiiaDts. 
Igddtring that it waaa l^ht which eonld W established in hw, sad which 
thiM ym no neceeu^ io interrupt; ana he might afterwards he bound by his 
osm'kmeton because another right might he arauirod. 

' (ji) Ridmer y. Owadojfni, [1906] 2 Ch. 4M, The other aii(l^y|Ught be able Us 
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It is open to question whether direct evidence can be given to 
rebut the presumption of a lost grant (a). 

1047. The doctrine of a lost grant is also frequently pleaded in 
aid of and as an alternative to claims of rights of common under 
the Prescription Act, 1832 (b). The latter aa a rule are difficult to 
establish, partly in consequence of the length of time for which user 
inust. be proved in order to establish the right in cases where 
manors form ]>ari.s of settled estates, and tliere has been a succes¬ 
sion of tenants for life, against whom sixty years’ user must be 
sliown, and partly in consoquenco of the diminished value of rights 
of pasturage on (in'>upeii common and tlie consequent difficulty of 
proving continuous user. 

'J'ho general {oatiu(<.s of a claim by iirescription at common law, 
Ity the doctrine of a lost grant, and by virtue of the Prescription 
Act, 1H32, are mncli the same, and wiiat has been written in the 
})receding pages will for the most part apply to claims under that 
Act {(•). 

1048. So far as relates to rights of common and other jiroftta H 
jireudra, the Prescription Act, 1832, 2 )rovi(les (d) that no claim which 
may bo lawfully made at common law by custom, prescription, 
or grant, to any right of common (/-) or other lu’ofit or benefit to be 
tahen and enjoyed from any land(^ ), where such right, jjrofit, or 
benefit has been actually taken and enjoyed by any person claiming 
right thereto without interruption fur tho full 2 )eriod of thirty 
years, is to be defeated or destroyed by showing only that such 
right, profit or heiiefit was first taken or enjoyed at any time 2 )rior 
to such i)eriod of thirty years, but nevertheless such claim may be 
defeated in any other w^ay by which tho same is now liable to 
be defeated; and when such right, profit, or benefit has been so taken 
and enjoyed as aforesaid for the full i^eriod of sixty years, the right 


(thow, if tho lost grant was subsequont to the Act, that there was no one who 
was capable of making tho grant, as in Neaveravii v. reterborauyh Rural District 
Vom„il [l!K)21 1 Ch. oS:, (.3. A. 

(n) Bee the aiffereiit opinions of tho judges on this point in Dalton t. Angus 
(1881), 6 App. Cas. 740. 

(Ur '1 St 3 Will. 4. c. 71. 

(r) The rrescription Act, 1832 (2 & 3 Will. 4, c. 71), did not siipersede the old 
fumi of prosoiijition. hut gave a now one, and it was formerly held that if the 
new pleu was tisod, and it was desired to allege enjoyment “ as of right," the 
vory woids of the Act iQiigt be’used, and the tonus of the Act adhered to in stll 
i-espects^//o//ord v. Hamimim (1844), 5 Q. B. 584) ; but iiuder the modem form 
of pleading and powers of amendment tho some strictness is not now required. 
As to pleMing m cases of proscription, see title Eabeme wth and Pbovits A ** 

id) 2 St 3 wm. 4, 0 . 71, 8.1. 

(e) Bi^te of common in otobs do not come within the Prescription Act, 1832 
(2 & 3 W ill. 4, 0 . 71), as, altnqugh the words " rights of common or other profit 
or benefit to be taken and enjojw from or upon any land " in ibid., a, 1, would 
be wide enou^ to include them, the rule as to pleading laid down in s. 6 pra> 
eludes that ywvriShvfRieworth v. U Fleming (1865), 19 0. B. (». 8.) 687). ^o 
question was raised in amumeut in Mercer v. Iknm, [1904] 2 Oh. 534, affiimad, 
[1906] 2 Oh, 638, 0. A., but no decision was given on it. 

(/) As the section expressly mentions land of “ our sovereign lord the Eiiig,'* 
the Ci'uwu is bound byvt ' 
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thereto is to be deemed absolate and indefeasible, unless it appears 

that the same was taken and enjoyed by some consent or agreement Prei^ptlon 

expressly made or given for that purpose by deed or writing. aRdCttStom. 

Each of these two periods of thirty years and sixty years is to be 
deemed to be the period next before some suit or action whovein 
the claim or matter t(^which such period may relate has been or ia 
brought into question {g ); and no act or other matter is to be 
deemed to be an interruption within the meaning of the statute 
unless the same has been submitted to or acquiesced in for one year 
after the party interrupted has bad or has notice thereof, and of 
the person making or authorising the same to be made (h). 

Consequently, m claims under the Prescription Act, 1832, to 
rights of common a continuous enjoyment as of right and without 
interruption for either thirty or sixty years must be shown to have 
been exercised by the occupiers of the tenement in respect of which 
the right is claimed, and where enjoyment for the latter period can 
be shown the right is absolute and indefeasible unless enjoyed by 
some consent or agreement evidenced by deed or writing. Parol 
consent or agreement is insuthcient to bar the riglit (i). 

1040. Enjoyment as of right means an enjoyment had, not secretly E ijoymont 
or by stealtli, or by tacit sufferance, or by permission asked from time “ 
to time, on each occasion or even on many occasions of using it, 
but an enjoyment had ojienly, notoriously, without particular leave 
at the time, by a person claiming to use, without danger of Ixutig 
treated as a trespasser, as a mailer of right, whether strictly legal 
by prescription and adverse user or by deeil conferring the right, 
or, though not strictly legal, yot lawful to the extent of excusing a 
trespass, as by a consent or agreement in writing not under seal in 
c.ase of a plea for sixty years or by such writing nr parol consent 
or agreement, contract, or licence in case of a plea for thirty 
years (fr). 

1050. Proof of jLhe user must be shown substantially during the Proof of iim>r 
whole period next before some suit or action in which the claim 
shall be brought in question (/), and particularly in the first and ^ 
last years of the period over which the user extends (m), and in tliis 


ig) I.e., any action raising the question, not necessarily tho ponding action 
(Cooper r. Huhhnrk (1862), 12 0. B. (s’, s.) 

(k) Prescription Act, 1832 (2 & 3 Will. 4. r. 7It, s, 4. As tr» pioailing in cases 
of presci-iption, see title Easements avd Pnovfrs a^Pkendrr. 

(i) Gardner v. Hotlgtm'e KingsUm Brewtrm CV»., [UH)3] A. (J. 22t>, . 

Ik) See Tickle v. Brown (1836), 4 Ad. & El. Bennhon v, Vnrtwriffht 
(1864), 5 B. & S. 1. 18; De la Warr (Earl) v. MUee (1881), 17 CTi. D. iM, O. A, 
As to “tacit sufferance,” see Gardner v. Ifo(I<jAun*$ Brewery Co., [ia#l] 2 ('ll. 
198, C. A., 7 >rr Bokeb, L.J., at p. 217. 

(Z) BifJuirdt v. Fry (1838), 7 Ad. & EL 698. Compare Coojier v. Uuhhirk 
(1862), 12 0. B. (w. 8.) 456; and note (r), p. 486, ante. 

(m) Bailey ▼. Appleyard (1838), 8 A<L & El. 161 ; Carr v. Foster (1842), 3 
Q. B. 581 ; hmve v. Carpmter (165)% 9 Bxoh.. B'io; Parker r, MikMl(\M6% 
11 A4* & El. 788 ; /fe Zo Warr (Ban) r. Miles, supra. But on tho queetinn 
of a temporary non-user for a year, at the beginning or the end or in the 
middle of the statutory period, see Hollins r. Verney (1884), 13 Q. B. D. 364, 
.814, 915, C. A., where the court considered that, though the total almence 
of nm for any jfimr of the etatuteffy period would be fatal uuleM explained ^ 
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respect the proof differs from that required in case of a losig^t (n). 
No presumption will be^ drawn from evidence as to user during part 
of the period (o); but the user need not necessarily be shown to 
have b^n exercised over the whole of the common (p). 

1051. Interruption of the enjoymenbmu^ be acquiesced in for a 
year to constitute a break in the enjoyment (g), but interruptions 
acquiesced in for less than a year may be of great weight as evidence 
on the question whether there ever was a commencement of an 
enjoyment as of right, and are explanatory of what the user really 
was {r), 

SlJB-^EOT, 3 .—Mights dspending upon Custom, 

1052 . A right of common cannot, as stated alcove, be claimed by 
custom (s) except in the case of copyholders of a manor (a); and for 
this rule two reasons have been assigned, one that the right cannot 
be released (b) and the other that the subject of a profit d prendre 
would be liable to be entirely destroyed if it were vested in an 
indefinite number of people (c). But copyholders are allowed to 
claim by custom, as they cannot claim by prescription by reason of 
the weakness of their estate (d). 

1053 . Custom is local law as distinguished from the general 
common law, and is the local common law of the particular locality, 
district, or manor in which it exists (<f). The requirements of a 
custom are that it shall be certain, reasonable and continuous, or 
rather that the evidence of user adduced in support of an aUeged 


such a way as to warrant the inference of coutinued actual enjoyment notwith¬ 
standing such temporary non-user, a cessation of user which did not exclude 
the inference of actual enjoyment os of right for the full statutory period would 
not necessarily be fatal even although it occurred at the beginning or the end 
of the period. The question to be considered is whether non.user is to be 
attributed to an intermission or to an interruption of the enjojment. 

(u) See Gardner v. Hodgson's Lvmery Co., [1900] 1 Ch. 699; and pp. 486,487, 
ante, 

lo) Bailey v, Appleyard (1838), 8 Ad, & EL 161. 

./>) PeardoH v, Underhill (1850), 16 Q. B. 120. 

Iq) Prescription Aot, 1832 (2 & 3 Will. 4, c. 71), s. 4. 

(r) Eatmi v. Swansea Waterworks (1851), 17 Q. B. 267, per Lord CaxpsELL, 
C.J., at p. 274. 

(«) See generally, as to custom, title GusTOii akd TJsaoe. 

(«) &ate%oard'a Case (1607), 6 Co. Bep. 69 b; Lhtyd v. Jones (1848), 6 C, B. 81; 
Co. Litt. 113 br Any person who had an estate less than a fee simple was obliged 
to prescribe in the name of tbn owner of the fee (2 Bl. Com. 264, 263; and see 
Uavies Wdliam (1B6<), 18^ CL B. 546, 559 ; Hoskins v. Jtobins (1671), 2 
Wms. i^und. 824; Msllor v. Bpaf«iui;t (1669), 1 Wms. Saund. .143). This might 
be done in the ease of tenants for life or for years or at will; but it a copy* ■ 
holder were to presoribo in the name of the lord of &e manor, it would be a 
preseription by the lord against himself as owner of the soiL and a man oannot 
preaorioe i^ainst hhnself or daim a right of common in his own Und. But 
nnoe the naming of the Fre^ption Act, 1832 (2 & 3 Will. 4, 6. 71), s. 6, enjoy- 
nirat of the right olumed by the occupien of the tenement in respect whevw 
it ie dsimed as of right for the necessary periods may be 
(5) JNeftor y. Spamimain, skipra. ... 

Itj Mate V. Ward (18$6), 4 £• & B. 702, per Lord Campbel 4 C.J., atp^ <1^ 
(dQ See p. 461, ’ .. . 

(e) /Tanuaerton v. Bopfg (1876), 24 W. B. 603, per JsBeti, M.B,, si p. ^ 
Bee further title Custom; AXD XJsAGB. , ' , . 
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eostom Bhall satisfy these rsqairements (/). tt must also hiiiV0 
existed from time immemorial fy)* < 

The rule laid down in claimtrby prescription that the long enjoy¬ 
ment necessary to establish the right must hare been as of right, 
and therefore neither by vioience, nor by stealth, nor by leave a^ed 
from time to time, applies equally in the case of a claim by custom (h)> 

1054. As claims to right of common by custom are necessarily 
made by copyholders, they will be established by proof that the 
custom as alleged exists within the manor, and the best evidence is 
obtainable from the court rolls of the manor (t). If, however, the 
court rolls have been lost or so kept that they "do not show what 
customs exist, evidence of old people will establish the custom, and 
it is not* necessary to show the user in respect of the particular 
tenement in respect of which the right is claimed, but evidence of 
reputation and of user by other copyholders will be admissible (jf). 


Part V.—Alienation of Rights of Common. 

1055. Common appendant will pass under a conveyance of the 
land to which it is appendant, and it is so necessarily incident to 
the land that it cannot be severed from it. Therefore it cannot be 
conveyed otherwise than with the land to which it is appendant 

Common appurtenant, on the other hand, may be granted 
separately from the land to which it is appurtenant, but only when 
it is for a fixed number of cattle, the reason for the distinction 
being that with a fixed number of cattle the burden on the land is 
not increased and the owner of the waste is not affected by the 
severance of the right of common from the land. If conveyed 
separately from the land, it is converted into a common in gross. 

Common appurtenant, so long as it continues appurtenant, will, 
like common appendant, pass by any deed which grants, bargains 
and sells, leases and releases, licences, or devises the land to which 
it is appurtenant. 


(/) Ha/amerUyn v. Honeu (1876), 24 W. E. 603, per JsssHL, M.B., at p. 603. 
For an axplauation of wnat oou^itutes reusonaolonoM, Me Tyson v. bmiih 
(1838), 9 Ad. & El. 406, Ex. Ch.. per Tikdai., O.J., at p. 421. , 

(o) Mercer v. Define, flOOSl 2 Oh. 538, 677. 683. 0. A. 

(h) Mills T. Colchester Corporation (1887), L. E. 2 O.f. 476, 486. 

(t) 1 q many of the casM **^ 0 U 8 taimd 8 ,'’ or oustomaries of the manor, have 
,been produoea, «.p., PorHand (2>ttto) v. Hill (1866), L. E. 2 Eq. 766; in otliera 
the customs appear from entnea in the court rolls, e.g.. Chesterfield {Lord) v. 
Harris, [1908J I Oh. 230; Cooth y. Ford (1900), 83 L. T, 482. Where a {Sietuinal 
exis ts even thmigd^ eomyttled witfain the time of legal momoir, it is coticltisive 
evidence Mmnst the oastenoe of any custom not mentiouea therein {VofUatid 
(Duke) V. Sill, supra). ^ 

{/) Diinraven (tord) v. LkweXlyn (1880), 16 Q. B. 791 , per PaUKK, B., at p. 812, 
TTeab V. ^urke (181^, 1IL « 8,179, and Prichard ft. PotoeU 0846), 
10^ B. 589,603; Warriek v. Qnsm’s Odtkgs, ^ford (1671), 8 Ou App. 732; 
A«au v. Merthyr Ty4fil Orhan DUiriet Oosm^, [1899} 1 Oh. S41, 

M Bennett v. Reeve 0740), WUles, 246. result la that, however often the 
hMAinay be subdivided, every little puuel is entitled to comtObn appendant pro. 
videdi^that there are cattle levant and Maohaniupen it {ibid.}i andfiae p. 449, a>4% 
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doMMONS AND tllQHTS OF Coltkotfi 

105(^. A deed is necessary both for a demise and surrender of a 
profit a prendre that is lOot appendant or appurtenant to land il). 
Where a lease of a fishery has been, granted by an agreement not 
under seal, oven though the lessee is in possession of the fishery, 
which is an incorporeal hereditament^, the agreement, not being 
under seal, cannot operate as a demise for /ears; and the right to 
sue for trespass remains in the lessor (m). 

But if there has been an actual enjoyment of an incorporeal 
hereditament by virtue of a lease which, not being under seal, is 
invalid, the lessor can recover rent for that enjoyment (n). 


Part VI.—Acquisition of Commons under 
Compulsory Powers. 

Sect. 1. —Proceeding $ prior to Acquisition, 

1067. The acquisition of commons and waste land by railway 
companies and other public or semi-public bodies, which in the 
early days of railroads was largely rc.sorted toon account of the com¬ 
paratively small value of such land, is now safeguarded by various 
restrictions to ensure publicity and the attention of rarliatnent (o). 

Special machinery for the acquisition of common lands is 
l»rovided by the Lands Clauses Consolidation Act, 1845 (p), but 
i»i!foro the procedure under that Act can be brought into operation 
certain special provisions have to bo complied with. 

The standing orders of each House of Parliament require that in 
the November advertisements ( 5 ) of a Bill the promoters are to stale 
the particulars of any common land which they propose to acquire 
by moans of the Bill, and that a copy of every. Bill proposing to 
take common land shall be deposited with the Board of Agriculture 
and Fisheries, who are to report upon the Bill to the committee to 
whom it is referred from the same point of view with reference 


(/) Ou. Liu. 388 a ; 1 Wins. Saund. 2.16 a. 

(//») Svmeraet\Duke) y. FogictH (1826), 5 13. & C. 873. So, too, in an aotion to 
recover r^nt ou an for a leasa of a house and shooting and fishing, 

where thte leasee had not occupied the house or enjoyed the sporting rights, the 
alleged lease was hold invalid {Bird v. IJiyghuon (1837), 6 Ad. & El. 824, Ex. Gh.); 
vuinpare Bird v. Qrmi Fmteru Rail. Vo. (1863), 19 C. B. (K. 8.) 268. 

(a) JoMt y. Reynolds (1838), 4 Ad. & El. 803; Sutton y . 7enw/e (1843), 12 
M. & W. 62, where the agreement was to take twen^ acres of eddish or eat^ 
in a certain parish; Hol/ord v. Pritchard (1849), 3 ]^oh. 793 (a case involving 
a right of fishing). 

(o) Fur precfodents of ^e nolioes and other forms required in relation to this 
subject see Encyclopedia of Forms, Vol. VIII., pp. 114—124. As to the 
law of compulsoi'y purchase generally, see title Compulsory Pubcoasb and 
C k>MP£NSATiox: and for the law relating to railways, tiUe Railways AMD 
Canals. 

(p) 8 & 9 Viet. 0 . 18„ss. fl»~I07. 

As to these, see title IVkliaksny. 
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to such land, as if an application had been made to them to 
recommend an inclosure under the Inclpsure Ads (r). A copy 
of the Bill is also to be deposited with the Home Oihco. 

1058. Provision is also made for the protection of commons in 
the case of land acquired fbr a light railway (s). • 

No laud being part of any common, and no easement over or 
affecting any common, can be acquired for a light railway without 
the consent of the Board of Agriculture and Fisheries, and the 
Board are not to give their consent unless salistiod (1) that, regard 
being had to all the circumstances of the case, such acquisition is 
necessary; (2) that the exercise of the powers conferred by the 
order authorising the railway will not cause any greater injury to 
the coihmon than is necessary; and (B) that all proper steps have 
been taken in the interest of the commoners and of the public to 
add other land to the common (where this can be done) ui lieu of 
Uie land taken, and, where a common is divided, to secure con> 
venient access from one part of the common to the other (/). 

Provision is made for the considenitiou of objections to the 
application or the draft order and fur proper opiiortunities being 
given to the objectors of being heard in support of the objections (u). 

"Common” includes any land subject to be inclosed under 
the Inclosure Acts, 1845 to 1882 practically means all 

land that is not held in severalty (a), any metropolitan common 
^YiLhin the meaning of the Metropolitan Commons Acts, 3BUG to 
1878 laud within the metropolitan police district) (h), And any 
town green or village green (c). 

The Board in their report to the Committee of the House of 
Commons upon a private Bill for the acquisition of common land 
take into account the provisions applicable to land required for a 
light railway (d), and especially the desirability of providing other 
land in substitntion for that taken from the couimoii, or, when that 
is not practicable, of securing proi»er access between any severed 
portions of the common. 

it would seem that urban sanitary authorities aud district 
councils have a locu$ atanUi before the Committee to which 


(r) l.e.t whether the mclusuro will he fur the benefit of the neighbourhood. 
Sf.-e p. 540, poat. 

(a) Light Bailwajs Act, 1S96 (59 & GO Yici c. 48), under which the Light 
Itailway Ck)tniniiisiouei'8 huve power to authorise the aoquiaition of laud for a 
light railway by a proTisional order which only requirea oontirmatiou by the 
hoard of Tr^e, and does not invoIve\he nece^ity dl bringing the matter before 
I'arliameut, os is required in cases of provisional orders for the inclosurS or 
regulation of commons under tim Incloeure Acts by the Board of Agriculture 
and fisheries, except in cases where a scheme for the mauagwent of a 
common is made by a local authority under the Commons Act, 189# (02 & 63 
Viet. c. 30). 

(t) Light Hallways Act, 1896 (59 A 60 Viet. o. 48), s. 21. As to light railways 
generally, see title Tkamwavs A31D Lioht IIailwats. 

(a Jad., s. 22. 

(x See p. 541, poti. 

(tt' See irnte (b), p. 542, 

I' Seep. 606, jMif. 

e) Light BaUwa;^ Act, 1896 (59 A 60 Viet. c. 48), s. 21 (3). 

[d) 8 m • 
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Any private Bill is referred with reference to commons which afe 
Bubarban or which lie within their districts respectively (e). 

9 

Sect. 2. —Procedure under the Lands Claueei Act$. 

, Sub-Sect. 1.— Acquintion of Itighi$*o/ Ofoner of Soil. 

1059. Assuming that the powers for compulsory purchase of a 
common or part of a common have been obtained, special provisions 
come into operation (/), and the purchase of the soil and the pur¬ 
chase of the commonable and other rights in or over the common 
have to be negotiated for separately, unless the commoners happen 
to be also owners of the soil. 

The promoters must first agree upon or settle by arbitration, 
as in a case of disputed compensation for other lands, the 
amount of compensation to be paid to the lord of the manor or 
other person entitled to the right in the soil of the lands in respect 
of such right, independently of any commonable or other 
rights to which he may be entitled {g). Upon payment or tender 
to the lord of the manor or such other person entitled as 
aforesaid of the compensation which has been agreed upon 
or determined, or on deposit of such compensation in the Bank of 
England, tho lord or other owner of the soil executes a conveyance 
to tiie promoters, or in default thereof the promoters may execute 
a deed poll, either of which deeds will vest tne land in them. 

Such vesting, however, is subject to the commonable and other 
rights afiecting the land until such rights shall have been 
extinguished by payment or deposit of the compensation for the 
same (/<); and the promoters are not entitled to enter and use the 
land for their work until such compensation has been ascertained 
and paid (i). 


Sub-Sect. 2. —Acquisition of Commonable and other Bights. 


1060. The compensation to be paid for the commonable and 
other rights in or over common lands, and also the compensation 
for the soil where the right in the soil belongs to the commoners, is 
then to be determined, if possible, by agreement between the pro¬ 
moters and a committee of commoners appointed for the pur¬ 
pose (k). For the purpose of appointing this committee a meeting 
of the parties entitled to commonable or other rights must be 
convened by ^the promoters at some convenient place in the 
neighbourhood of the comnion«(f). 


(u) Ootonicnis Aot, 1876 (39 ft 40 Tiot. o. £6), a. 8; Iiocal Oovorotaent Aitt, 
1894 (£6 ft fi7 Viot. c. 78), a. 28. See too pp. 897 e< seq., post. 

(/) See Stands (^Haases CoBSoUdstion Act, 1848 Y8 ft 9 Yiot. c. 18), ss. 99— - 
107. 


^(p) /MdHS, 99 . For thejMooedare for detenmamgoompeQsation see 88.16— 

68 of tlio Lutde OUiises Consofiaetioa Aot, 1848 (8 ft 9 6. fS), end 

title OoUPUXBOBT FuBOHASX iURD OOKFENBAnOir. ' 

(Xj Lands Olauaes Oonsolidation Act, 1848 (8 ft 9 Ylot o. 18), a. 100. 

(y) SUmhem r. London^ Brighton, and South Coetd Bait. Ce. (1871), L. It. 7 
Q. B. 1. ■ ' 


(A) Lands Clanses Oonsolidatiw Aot, 1848 flS ft 9 Tict. «. 18). s. 16t'.i' 

(0 ilncL, s. 102. The l ai Stin g is to ’ he eaBed hy eidv^SM^t' 

inserted euoe at least in two coatoontiye wedu in sme lodd 'lisWspi^, 
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. The meeting appointo a committee, not exceeding five in nunstbeTi 
of the parties enUtted to commonable or Qtiher rignts, and at ahoh Arqeediire 
meeting the decision of the majority of the persons entitled to mkitothe 
commonable rights present hinds the minority and all absent XiRBda 
parties (»n). Clwuws 

The committee are empowered to enter into an agreement 4ith 
the promoters, which binds all the commoners, for the compen- Agremsai 
sation to be paid for the extinction of all commonable and •other 
rights and all matters relating thereto, and may receive the com- 
pensation; and the receipt of the committee or of any three of 
them is an effectual discharge, and the promoters are not bound 
to see to the apportionment or to the application of the compensa¬ 
tion, and are not liable for misapplication or non-application 
thereof («). 

If, bow'ever, the committee and promoters fail to agree, the 
amount of compensation is to be determined as in other cases of 
disputed compensation (o). If upon being duly convened by the 
promoters no effectual meeting takes place, or if the meeting fails 
to appoint a committee, the compensation is to be determined by a 
surveyor appointed by two justiceH> as when parties cannot be 
found (p). 

The above provisions are, however, not imperative so ns tf> 
preclude specific performance of an agreement which does not 
strictly comply with them (q). 

1061 . Upon payment or tender to the committee, or, if no com- r ocedureon 
mittee has been appointed, upon deposit in the Bank of England, of ! of 
the agreed or determined compensation, the promoters may executcj 
a deed poll, as in other cases of purchase of lands, and thereupon 
the lands will vest in the promoters freed and discharged from all 
commonable and other rights, and the promoters become entitled 
to immediate possession (n. 

Sect. 8.— Ajiport^onment and Application of Compenmiion Money. 

1082 . The Lands Clauses Consolidation Act, 1845(8), provided Calling of 
that tiie compensation when received by .the committee should be 

^ ---Agrlcultur«? 

ike last of such insertioiia Iwing uot more than fourteen nor less than and Fiuherfea, 

Mren days prior to any such meeting; and notice of the meeting i4 alj»> . 

not less than seven days previous to the holding thereof to Ite affixed upon 

the door of the parish ohurch where such meeting is intended .to be held,'or 

if there be no sudi church, some othlr place in tfafi neighbourhood to which 

notices are usually affixed. If the lands are pucel or holdeu of a manof, a 

like notice is to be given to the lord of the manor. 

(m) liands Clauses Consolidation Act, 1845 (8 & 9 Yict. c. ]8), s. 108. As the 
Motion ex^esdy refers to the persons entitled present, and no power in given 
to the persons entitled, as in the Inebsure Acta, to appoint an agent or attorney 
to represent tiiem, it seems clear that the oommittee must he appointed only by 
the persons .entitled who axe present, and that a solicitor or agent cannot vote. 

i n) Jjanda (Rsuses Consolidation Act, 1845 (8 & 9 Viet. c. 18), s. 104. 

o)lWrf.,am ^ ■ 

p) Ibid., a 10& See title Comfuisoiit jPuscHASE Airs OoRFSirsATioir. 

M Bee y. Blaiardwwd VtUaeter SaH. Co. (1875), 23 W. fi. 868. 

Lands 01aiisee‘'0onsolidat}en Act, 1845 (8 A 9 Yict. o. 18), s. 107. 

(s) 8 A 9 Tmt«. 18. • 
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apportioned by them among the several persons interested therein 
according to their respective interests ; bat as it was found that in 
many cases this was a task beyond their powers, the committee are 
now empowered (o), when they are of opinion that the provisions of 
thq Lands Clauses Act cannot be satisfactorily carried into effect, to 
apply in waiting to the Board of Agriculture*and Fisheries to call a 
meeting of the persona interested in the compensation money for the 
appotntment of trustees of such compensation money and instruc¬ 
tions as to investment of the money and application of the income 
to such purposes, for the benefit of the persons interested therein, 
as the Board shall approve. 

If the Board see"lit to proceed with the application, they call 
a meeting accordingly at which the majority in number .and the 
majority in respect of interest bind the minorily and absentees. 
This double majority is required at this and other meetings 
dealing with eompousiition money, although at the meeting to 
appoint a commoners’ connnilteo a numerical mujority only is 
requisite. In all cases it should he show'n to the B<nird that the 
necessary inajfjiity has been obtained. ^Vhere there is any doubt 
as to tlio majority of interest, it should generally bo calculated from 
the rateable value of the tenements in respect of which the right of 
cotnmon was exercised, or in the case of a stinted jiastnre from the 
nil in her of stints (/O- At the meeting persons interested can vote 
by proxy (c). 

lint if at the meeting no instructions are resolved upon, or if the 
lioard deem such instructions unjust or unreasonable, the Board may, 
by order under their seal, give such instructions for the investment 
of the compensation money and for the application of the income as 
they think fit. Any order made by the Board, whether original or 
approving instructions passed at the meeting, is to contain provision 
for the appointment of new trustees from lime to time, and is to he 
deposited and kept in the same way as inclosure awards (d). Pay¬ 
ment to the trustees discharges the committee from all liability, and 
the trustees, after payment of the expenses incurred by the Board (c) 
in relation to tho application and order, deal with the balance of the 
fund as directed by the order (/). 

1063. These powers were farther extended by the Inclosure Act, 
1854 {g), under which a majority of the committee may apply to the 
Board to call, a meeting of persons interested in the money to deter¬ 
mine whether or not it shall be apportioned among them under 
- -L— —-— - - 

'(a) Iwcloanre Act, 1S.V2 (15 & 16 Viet. c. 7l>), s. 22. The Act gar« power to 
apply to tko Tuislosure CouinuBsionei'a, but thoir powers are now Tested in the 
Boanl of«Africnlture and Fisheries, who are throughout this article refeired to 
as fhe Boara; see note (a), p. 5'14, pwt. 

(6) See Inclosure Act, 1845 (8 ft 9 Viet c. 118), s. 22. 

(c) See p. 498, post. 

(cQ As to the deposit and ojistotiy of inclosure awards, see Inclosure Act, 
1845 (8 ft 9 Viet. c. 118), S..146 ; and p. 586, 

{^) In tl« Act the ©xproses of the Board only are provided for, but in practice 
tte Board include in their espmaee costs of the applicaute properly incucred 
is oonnectioii with the application and meeting. 

(/) Inclosure Act. 1862 (15 ft 16 Viet. e. 7W, i. 22. 

(g) 17 ft 18 Viet. c. 9^ ' ' 
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provisions contained in the Aet (A). If the requisite majority in 
number and interest resolve upon apportionment, the compensation 
money is to be paid into the Bank of England to the credit of an 
account to be nauied by the Board, and the committee are there- 
upon discharged from all liability (»). The Board, acting by thqin- 
selves or an assistant Commissioner appointed for the purpose, are 
then empowered to determine and award the compensation money to 
the persons interested according to their respective interests in the 
land taken, with power to hold meetings, call for evidence, employ 
a surveyor etc. (k). At these meetings persons may vote by proxy. 

1064. The Commonable Bights Compensation Act, pro¬ 
vides additional modes of dealing with compensation money, and 
under it'the committee or a majority thereof, or after the expira¬ 
tion of twelve months from the payment of the money to the com¬ 
mittee any three of the persons claiming to be interested in the 
money may apply in writing to tho Board to call a meeting of the 
persons interested to consider the application of the money, and at 
such meeting resolutions may be passed by a majority in number 
and in value of interests for the application of the inotiey in one or 
more of the following ways:—(1) In the improvement of the 
remainder of tho common; (2) in defraying the expenses of a 
scheme under the Metropolitan Commons Acts, or a provisional 
order for regulation under the Inclosuro Acts, or an application 
to Parliamejit for a private Bill or otherwise for the preservation 
and management of tiie common as an open space ; (8) in defraying 
the expenses of any legal proceedings for the protection of the 
common or the commoners’ rights over it; (4) in the purchase of 
additional land to be used as common land; and (5) in the pur¬ 
chase of additional land to be used as a recreation ground for the 
neighbourhood (f). 

The terms of the resolution, which is ma lo Jiinding on the 
minority and absent parties, are embodied in an order of the 
Board, and the money is applied as directed by the order (r/0< 

1065 . Where additional common land is purchased it is conveyed 
to trustees, who are appointed by, and thoir>powers and duties defined 
in a further order of, the Board (containing also provisions for the 
appointment of new trustees), all pursuant to resolutions passed as 
before at a special meeting convened by the Board (n). Land pur¬ 
chased for a recreation ground is conveyed to a local 'authority, as 
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(A) Inolosnre Act, 1851 (17 & IS Vief. c, 97), s. 15. . 

(f) Hn'd,, a. 16. 

(A) Ibid., s. 17. In practice, these coses have always boon roforrul by tbo 
Board to one of their assistant eommissionera, who arc practising barristers 
holding appointments under the Bool'd. The assistant commissioner issues 
notices by advertisement and otherwise to all persons interested to send in 
claims, calls a meeting or meetings in the locality to determine the claims, and 
makee his award in due course. 

(/) Commonable Bights Compensation Act, 1882 (4b Vht. Ifi), s. 1. 

Ibid., 9. 2. Copies of all orders made by the Board are to be deposited 
and kept os indosureawards aro directed to be kept (fAtVL, s. A); see luclosura 
Act, 1845 (8 & 9 Viet. o. 118), s. 146; and p. 586, 

(<i> Commonable Sights CompeMotion Aet, 1882 (45 Viet e. 15), s. 3 (2). 


m 
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specified in the Act, and held and managed in accordance with .UM 
provisions relating to i;screation grounds contained in the Incbstufe 
Acts (o). 

1066 . Compensation money for any reeredtion ground or field 
garden taken under compulsory powers ip to be applied in the 
manner provided by the Inclosure Acts with respect to the sur¬ 
plus^ rents arising from recreation grounds and field gardens 
respectively (p). 

1067 . The Commonable Eights Compensation Act, 1882, does not 
embody the provisions of the Inclosure Acts, and contains no power 
for a person interested to appoint an agent or attorney. It would 
seem, therefore, that at meetings held under this Act. persons 
interested must be personally present in order to vote, and that in 
this respect such meetings differ from those held under the 
Inclosure Acts, 1852 and 1854(g), relating to the division of the 
compensation money among the persons interested. 

1068 . Provision is also made for legalising by an order of the 
Board the previous application of compensation money by a com¬ 
mittee ill one or more of the ways authorised by the Act, and for 
discharging the committee from liability in resiiect of such appli¬ 
cation. The order is to be made in pursuance of a resolution 
passed at any meeting of the persons interested called by the Board 
in manner provided for meetings under that Act (r) and by a 
majority in number and a majority in value of interests. The 
provisions as to the purchase of additional common land or the 
purchase of a recreation ground are to apply where the money has 
been laid out in the purchase of land (a). 

The New Forest is excluded from the operation of the Act (a). 

Sect. 4 .—Proper Trihiinal to deal with Compensation Money, 

1069 . The committee of commoners, and in cases of difficulty 
the Board, are the proper tribunal to ascertain who are the persons 
interested in the compensation money, and what are their interests. 
In the absence of fraud or misconduct on the part of the com¬ 
mittee, the Chancery Division of the High Court has no original 
power to interfere with the jurisdiction of either hody(b); but in 


(o) CuuTDonable Bights CoQ>p«nsatioii Act, 1882 (45 Viet o. 15), s. 2 (5). For 
those pitmsionB, see p. OOl, 

<> (f>) lUd., B. 3. For the applutation of these rents, seo p. 592, post. 

(y) ladosure Act 1852 (15 & IS Tiot. o. 79), s. 35; luolosure Act, 1854* 
(17 & 18 Viet. c. 97), 8. 21; Inclosure Act, 18J5 (3 & 9 Viet. c. 118), e. 21. 

(r) Coinmouable Bights Compensatiou Act, 1882 (45 Viet o. 16), s. 2 (4). 
Tlue profiaion wae nude as it was found by the Board t^t ooromittees had in 
some ca^ so imgolitrly i^npUed compensation money instead of dividing it. 
Thu cases in whiw relief wpe roqtured have probably all bem .diq>OBed «..eo 
that it is imiieoesBary to date the procedure at length. 

($) Cmnmonalde Compensation Aeti.lS82 (45 Viet e, 15), s. 4. For 
a form of appUcafion ipiider sisdt eircumdanoee, see £n(welopw^ ol Fuirnia, 
Vd. VUI., p. 124, Focza 60. 

(a)8.6. ,i 

(5) JStekarda v, Ds n'HatoH, [1901] 9 Oh, ^6$, par Ktopmes, Asmkidng, 
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soveral eases where there was epnfidderable complication, and ^ sbot, 4, 

objection was rulsed, the rights of persons enfiitl^ to eompensatioiii 
money have been determined by •the Chancery ^vision (c). 

_ ' Compen- 

• * sation 

Money. 

Part VII.—Rights of the Lord of the* ~ 
Manor and Owner of the Soil 

Sect. 1. —General Rights, 

1070. The lord of the soil is owner of everything upwards to the Ownership 
heaven and downwards to the centre of the earth except such 
things us custom, usagp, or grant has conferred upon the commoners, ^mmon 
So long as he does not interfere with the commoners’ rights, he righu. 
may use the land and the produce thereof as absolutely as if no 
right of common had place on it (d). 

If sufficient common is left to the commoners, the lord of the 


after carefully considering the enactments above referred to, fur want of 
jurisdictiou, an action against a committee of oomtnouen in which the plaintiff 
claimed to be entitled as sole commoner to all the compensation muo^. 
The decision was appealed against, hut during the hearing the parties agreed 
to refer to an arbitrator the ascertainment of the persona entitlm, and on his 
finding the court dismissed the appeal without deeding the question of 
jurisdiction (Richardt v. JJe IFuifoft, jriOOlQ 1 Ch, «i07, 0. A.). 

(c) Na$k V. Combi (1868), L. B. 6 Eq. 51, where a bill was filed by the com* 
mittee for the direction of the court as to the application of money arising from 
the taking of a common in which the resident and non-resident freemen of 
Bedford were interested, and questions had arisen; Foss y, Jmhuraf (1875), L. B. 
20 Eq. 403, where the oourt decided questions between th>'' freeholders, copy, 
holders, and enfranchised copyholders of the manor of Eockney arising m 
respect of several compensation funds; Austin y. Amkurst (1877), 7 Ch. I). 
680 (claim by oocupier8*agaiost owners in respect of the same funds); A.-0. 
V. ifeprtcAe, [1893] A. C. 1, where a railway oompaoT had paid into oourt the 
purchase-money of part of a turbary allotment, apd the questions were dealt 
with on petition; Weatherley y. Layton, [1891^ W. N. 165. See also the case 
of Eyans y. Merthyr Tydfil Urban Eistrid Council, [1899] 1 Ch. 241, C. A., 
where in oh action for specific performance against the promoters the qumtion 
was whetiusr or notpart of the land taken was subi^ to any commonable rights. 

. decision of S^xwion, J., in Richards y- De Winion, [19011 2 Ch. BW, 
appears to be in aooordanoe both with the provisions of the statutm and with 
the intention of the k^U^nre to provide an idexpepsive tribunal for the 
division of the money; put the other cases quoted show that, if all the parties . 
are agreed, the ooii^ wiU entertain tite question of distribution, and, as 
lUEKXwiOB, i., suggested (ibid., p. 57^, womd equally do so on representation 
mode by the Board of Agriooltaxi and ^aheriei. * 

(4 3 Cru. 1%.' 93; Ihs y» Davison (1813). 2 M. k S. 17^ ^ Lord 
ELUSKhottoouH, C JT., at p. 184. S^ideo AriM y. MRis 41327), 7 B. A 0. 346, 
per Batixt, J.j at p. 3^ : 2^ lord flee of hia own reserved upon the 

waste, I do not subservient to, .'bM Ofneuttent with, the ri|^ of the 
oonunoners. He has *■ right to etC^ tl^ obtBihmi and to every fafens^t to be 
dnived from the sun), not moonriit^ ^th the rights of ifre nsipofm; and 
when it is ascertained .^bat there is m<n* eotadihon than is neoepMcy Iw the 
cattle .of the oomnummw, the lord, ae fr seene to me. is entitled to lake tiiat 
for his own purposes.” See idso fiaff y.',Eykm (1877), 4.(^. DidfiT, 675; 
ammd y, Dulm mnQh (1879), ll Clf. H. 798* O. a. 
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Bbct. 1. 
General 
Rights. 


PaBlurage 
fur lord's 
caltle. 


Licence by 
lord to 
slraiigcrii. 


soil bjdoirirabn law right, independently of any statute, may plant 
trees, breed conies, ^pasture cattle, grant lioent^s to strangers 
to take the herbage and pasturage and other products of 
and in the 8oil(«), and inclose or, to use the technical term, 
approve the waste. The right of apnrovement, however, has, in 
trie interests of the population of the 'neighbourhood and the 
general public, Ireen subjected to material restriction and super- 
viswn by recent legislation (/). 

The right of planting trees or of making a rabbit warren must 
necessarily be exercised only to a limited extent, as it involves 
interference with the pasturage, and if the commoners can prove 
insudicieucy of pasture, they are entitled to bring an action against 
the lord, though they must not themselves cut down the trees or fill 
up the rabbit holes (g). 

1071. The right of the lord to have pasturage for his own cattle 
on the common is always one of the characteristics of a waste on 
whicli rights of common exist, and so long as it continues a common 
no prescription can deprive him of the right, nor is it dependent upon 
there being a suilicieiicy of common for the other commoners (k). 
Whore a right is established to exclude the lord from the common 
it will be found to be a solo or several pasture or herbage, and not 
a right of common (i). 

The lord or owner of the soil may also license strangers to put 
their cattle on the common, but not to the prejudice of the com- 
mouers so Hint they have not sufficient common (k), and where in 
an action by a commoner for interference with his rights of 
common the defendant pleads a licence from the lord, he should 
aver that suniciont common is left (1). A licence from the lord 
for a time certain must be by deed, for that is tantamount to a 
grant; otherwise if the licence is only pro hdc vice (m). 


Driving the 1072. A custom frequently exists for the lord of the manor to 
fiojkmon. drive the common at stated periods to ascertain whether there are 


(e) See cases cited in nolo (d), p. 499, ante. 

{/) Soe p. 609, post. These nghts of the owner of the soil in ancient times 
were unquestionably of much greater value ^an at the present day, when 
it is unusual to find a common which wiU sustain mote stock than can establish 
rights by reason of levancy and couchonoy upon the old inclosures to which it 
is attached ; hut whete any such common is now left there is no doubt that, in 
the absence of an express prfwcription to the Gontrarj', the overplus belongs to 
Iho owUer of the soil (®ooke, Inolosure Acts, p. 65). The circumstances con* 
‘iiected with the Bansteod commons brought out in Hobertson v. Haiiopp (1889), 
43 Ch. D. 484, 0. A., afford a notable example of how rights of common pracr 
ticaily dormant may be diaoovered. „ 

(jj) As to trees, aeeKt'rbjf v. Sadgrove (1797), 1 Bos. & P. 13, where Etbx, O.J., 
twice refers to aright of common as an easement instead of tMtL. profit dvrendn; 
Arlett V. JEUit (1827X 7 B. A 0. 346, As to rabbits, see Coepor v. Mareluil 
(1757), 1 Bun. 259; JSehitum v. Duleep Singh (1879), 11 Ch. D. 798, C< A> 

S Co. latt. 122 a, oited ui full in note (d), p. 460, aide. 

Ihid. 

Mftlor V. J5p(/teman (1619), 1 Wms. Saund. 343 (notee); Atieinson t, 
Teatdaie (1772), 3 Wils. 278; Qrtenhow v. lUlty (1747), WiUes, 619. 

(f) V. /kf/ieruwlf (1674), Freem. (k. B ) 190. 

(m) JfcRiV. R«ffer1(16180i Hiu. Jae. 574 v. Raween (1670), 1 T«nt. II. 
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too many cattle of commoners on the wastes, and whether there are 
cattle of strainers there; and it is appsehended that the lord 
would have this right in the absence of special custom. The custom 
has fallen into abeyance in many places, but is regularly exercised 
in many of the large fel^ in the north of England and ot^er 
mountainous areas. * 

Distress is incident as of common right to a right to drive the 
common when cattle are found to be unlawfully upon itOO; and the 
lord may drive the cattle of the commoners with those of strangers 
which he has seen to a convenient place to separate them without 
alleging any custom (o). But if the usage is at certain times in the 
year to drive the common to ascertain whether'there are cattle of 
stranger^ there, or the common is surcharged, the custom must be 
shown (/>)• 

1073. The right of shooting and of taking the game on the 
common, which belodgs to the lord as owner of the soil, is an interest 
ill the realty, and a grant of it is a licence of a pro/it d prmdre {q). 
The owner of the fee may sever it from the ownership of the soil 
and grant it as a separate tenement to another in fee (r). 

1074. Free warren, or the right to keep and maintain beasts and 
birds of warren within the precincts of a manor or other place, is not 
a manorial right, but a franchise to which title must be made either 
by a grant from the Crown or by prescription which supposes such 
a grant («), and may be held as Avell by a person not lord of n manor 
us by one who is. It is so separate from the manor that when the 
lord has also acquired a right of free warren over the manor and 
conveys the manor with all rights of fishing, fowling, hunting, and 
shooting belonging to it, that will not carry the free warren, not 
because the words are not large enough, but because it does not 
belong to the manor (t). It may be appurtenan* to the manor by 
prescription or by the terms of the original grant, like any other 
profit a prendre or pasement, so as to pass by a conveyance of the 
manor with the appurtenants, but that does not make it a manorial 
right (u). 

The grant of a warren by a person who Is owner of the soil and 


In) Bromfield ▼. Teigh (1672), 2 Lev. 87. 

(o) Thomat v. Niehdt (1680), 3 Lev. 40. • 

(j») Ibid. , • 

(<y) Ewart V. Oraham (18$0), 7 H. L. Cas. 331. 

(r) Wickham v. Hawker (1840), 7 M. & W. 03, adopted in Mutgraw v. 

• (1871), Ti. E. 6 a. B. fi90, 692. 

(<) ^8 2 BL Com. 38, when the suthor gives an account of forest^ chams, 
parks, and warrens. Beasts and fowls of warren are the hare, coney, pheaeant, 
and pflurtridge,.aud, apparently, wild dnEk lFitiiharding9{Lord) v. Purcell, [1908] 
2 (^. 139, per Pabkku, J., at p. 163}; aee Manwood, Forest Laws, chap. 1, s. 3; 
Dmmhire {Duke) v. Lodge (1827)(, 7 B. * 0. 80, which decided that grow 
Were not birds of warren, though in an early Game Act (1 Jao. I, c, 27), which 
was rep^ed by the Gome Act, 1831 (I ft 2 WiU. 4, c. 32), they are included 
as game. 

ft) Morri$ v. Dimet (1831), 1 Ad. ft El. 664. 

M See Sowerbu v. Smith (1874), L. E, 6 C. F. 624, per CuusoT* B., at 
p.H6,Ex.C!li. • 
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has also A tight of free warren in it, may j^s an estate in the soil 
if the context of the instrument shows the intention to be snch^ but 
that is not its jmmd facie construction (tf?). 

The right of free warren was originally granted by the Crown 
over the lands of the grantee, and not ov^r the lands of a third 
person, and was after the Norman conquest utilised as a means of 
protecting the game, which was regarded in early times as the wile 
projjferty of the monarch, the sole and exclusive power of kiUing 
the game, so far as the warren of the grantee extended, being given 
to him on condition of his preventing other persons from doing so, 
and the grantee was in reality no more than a royal gamekeeper. 
The right of free warren over another’s ground arose where men 
who were keen sportsmen sold their estates and reserved'the free 
warren, or right of killing game (x). 

An action of trespass will lie by the owner of a free warren 
against one who enters the warren and takes or drives away the 
beasts or fowls of warren (o). 

The right of free warren is of importance in cases of inclosure, as 
it remains in the lord of the manor unless he is expressly deprived 
of it by the provisional order and Act, whereas a right of sporting 
over the waste which is merely an incident of his ownership of the 
soil is destroyed when the soil is taken away from him and allotted 
to others by virtue of the Act (b). 

1075. A lord may have a right in respect of the waste of his own 
manor to turn cattle on the waste of an adjoining manor, but such 
a right would be dilBcult to prove if there were old inclosed lands 
of the adjoining manor in respect of which the right was also 
claimed (<■). 


(w) lifftiichamp (Earl) v. IfV«« (1873), L. E. 8 H. L. 223 ; and see Rohinton 
▼. Pulrtp Hingh limy), 11 Chu D. <98, 0. A. 

(x) S«o 2 Ul. Com. 38. "A grant of free warren is in general confined to the 
lands of the gituiteo. The King could not grant it over the lands of a third 
porson, and though he might grant it over his own lands, we are not aware of 
any instance of its having been done. Unless the words are such as to show 
unequivocally that such is the intention, we think they would not have that 
effect ” (A.-&. V. Par$ona (1832), 2 Cr. & J. 270, 302, prr Lord LTNOinrasT, C.B., 
at pp. 308, 300, where a grant of free warren within the demesne lands of the 
crunteo, his heirs and assigna, and in all other lauds and woods in the same 
hundred, manor, town etc., was held only to include free warran in the demeene 
lands and tenedxental lands of the grantee^. For a case of a right of free warren 
over aU the lands in the nflmor acq/iired by prescription, see Carnarvon 
(Jiarl) v. rm 0 M$ (1844), 13 M, A W. 313. 

J o) Oom. Dig. tit. Trespaes, A 2. 

8 ) See the oases on thu subject collected at pp. 678 ef sw., pogf. 
t) Be/hn (JSluri) t, OottH (1826), 6 B. A 0. 017, where Ihe commom «f ooe 
aaanor IMd been uudoMd under an Indosure Act, and an adjdiiinff oomnum 
was indoBsd some twenty-Ave years afterwards; the tenant of the mrd d 
manor of winds the oommtmahad been flxet indoaed had exerai^ nghts of 
common over the wasM of die iecond manor by cattle Iwpt not osfy oU Uie old 
indosarSe, hut on wluA hM been formwly vnwte, and me lord dmmed to 
entitted to ah ailotmMt in xaqwd of a& the land; and it waa held that the right 
aa stated above 'might oxlit, and'‘ia die attention of the Juiy bad not bean 
sufficiently directed to the (iiiinstion whether tlm cetUe bad oeen tor^ out hs 
raapaet of what was fosiiMai^ waata, « new tthd wea aidated, but tfia |M^ 
ittba agn a n tly abandoned hia daia. *' 
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A lord may inalose his own muior against mi adjoining om^of 
where there is common of vicinage (<l). • 

1076. Again, the lord may sink shafts to work mines and use all 

necessary and lawful means to procure coal or other materials from 
the soil, doing as littl% damage as possible (e ); he may dig brick 
earth (/), take gravel, marl, loam, and subsoil, for his own use and 
for the purpose of sale(,v), and do other acts of a like nature; but be 
must always in the exercise of rights of this nature exercise them 
in moderation, and not with exeess or wantonne8s(^), and, unless he 
can prove a special custom, must not infringe upon the rights of the 
commoners (t). , 

1077. .The lord may 1)6 controlled in the exercise of all these 
lights by prescription or custom, and an action will lie against him 
at the suit of a commoner for a surcharge of any kind or for any 
unnecessary openingiof the soil whereby the commoners’ cattle are 
injured (k), ))ut the rights of the commoners may be subservient to 
the rights of the lord when the two are in conflict {1). 

Sect. 2. — Approvetnent. 

1078. The right of inclosing the superfluous waste, or, as it is 
technically called, the right of approvement, was granted, or more 
properly confirmed (»«), to the owners of the soil of waste lauds by 
the Statute of Merton (»), which was passed “ because many great 
men of England (which have enfeoffed knights and their free* 
holders of small tenements in their great manors) have complained 
that they cannot make their profit of Uie residue of their manors, 
as of wastes, woods, and pastures, whereas the same feoffees have 
sufficient pasture as much as belongeth to their tenements,” and 


(d) Tyrringham's Oate (1584), 4 Co. llep. 36 a, 3S b; and sodjp. 459, ante, 

(e) Cw V. Cuidhorjit (1662), 1 £eb. 390; Bmfitldaide Local Board v. Cornett 
Iron Co. (1877), 3 Ex. D. 54; and other onaeB cited in the notes on pp. 573 H trq,, 
poet, where the manorial lights of the Bishop of Durham in a grwt number of 
manors in the north of En^nd are referred to. ' . 

(/) Vin. Abr. tit Common, A a, a. 33; Laacellae v. Onslow (Lord) (1877), 2 
Q. B. D. 433. 

(j) JHaU r. Boron (1877). 4 Ch. D, 667. 

(h) Place y. Jackson (1824), 4 Dow. ii By. (K. B.) 318. 

(»} Ifall V. Byron, stipra. 

{k) See pp. 516, 517, post, and cases there refesred to. 

t Bateson v. Orem (1199), 5 Term B&p. 411, wheie*it was held toat a right 
e lord to dig day pita and license others to do so, though there was nbt 
* sufficiency of pasture even ii the pits were not dug, might be proved by long 
evideime of user of the right by Urn lord without interruption or aomp]pint and 
al^oe at any evince to diow timt hit right was limited. See the 
opinioos upon this ofM in MaU ti JSyron, supra, and KUion v. QramUU (Earl) 
(1845), 5 Cb 701. Though its sotatdbess has been questioned, there appasn to 
be no objection to the nrindpto wjdoh. undsarUes it, that when the lord mads the 
nckittal grant he may Jutve reserved to tumseli rights which would restrict the 
ol tboas which he granted to the commonera. On |hii.toine suhjoot 
eaa'Btom V. /acboa, st^pro. . ... 

. ^ This qaeatami is InUy diseoaead in IQbm, Commons, qhap. g,, ro. 170 

> Blat. SO Han, 3, e. 4 (1286). • 
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Skct. 2, which enacted tliat when such feoffees brought an assise of novel 
Approve* disseisin (whi< h was then the proper method for a commoner to 
meot. adopt who was deprived of his righ^ of common), and it was either 
acknowledged or proved by the assise that they had as much 
pasture as sufliced for their tenements, and that they had free 
egress and regress from their tenement untb the pasture, the lords 
on whom the complaint was made were to go quit of as much as 
thej had made their profit of their lands, wastes, woods, and 
pastures and of the assise, or, in other words, that they might 
retain the inclosures which they had made without further 
question. 

This siatute wai confined to cases between the lord and tenant, 
and did not extend to cases in which common belonging to a 
tenement held of one lord was exercised over waste belonging to 
another lord (o). 


Stfttnts 
ot Webt* 
miasier IL 


1079. The Statute of kferton was extended by the Statute of 
■Westminster IJ. (p) to meet these latter cases. After reciting 
that, forasmuch as no mention was made (in the Statute of 
Merton) hetwern neighbour and neighbour, many lonis of wastes, 
woods, and pastures liad been hindered l>y the contrndiclion of 
noighhours having sufficient pasture, and forasmuch as foreign 
tenants had no greater right of cominoning in the woods, wastes 
and pasture of any lord than the proper tenants of the same lord, 
it was ordained that the Statute of Merton should thenceforth hold 
place between lords of wastes, woods, and pastures, and neighbours, 
saving sufficient pasture to their men tenants) and neighbours, 
so that the lords of such wastes etc. might approve themselves of 
the residue. And this was to be observed by such as claimed 
pasture as appurtenant to their tenements. 

But if any claimed common of pasture by special feoffment or 
grant for a certain number of lieasts or otherwise than of common 
right ( 7 ), he ought to have it; and as covenant did abrogate the 
common law, he should have such recovery as he ought to have by 
the form of grant made unto him. 

The statute also provided that by occasion of a windmill, sheep- 
house, dairy, enlarging of a court necessary, or conrtelage (curtilage), 
no man was to be grieved by assise of novel disseisin of common of 
pasture (r). 


(o) \^rtHiains, Bights Al Common, p. 109; snd noe the inteipretation of the 
stnt>nie by Brsrtan, ciuoted by hint on p, KM?, uful his nrgumentfl in favour of 
tho non-manorial origin of rights of common of pasture from the terms of the* 
Atnendiiig Stalnte of Westminster IT. (13 ]‘Mw. 1 , c. 46). 

(p) ISSdw. 1, C. 46(1275). 

( 9 ) There is e curious mstrnnslation of this expression in some editions of 
tlm etstutos tinted out in WUUaras. Bights of Common, p. Ill), which is 
adopted in 2 On. Inst., p. 47S, whore the statute and translation are set out at 
Lon^b. That the timnslation giveu above is correct appears from the recital of 
the Act In the confirming Act of 3 ft 4 Edw. 6 , 0 . 3, s. 2 . 

(r) This Aet has been liberally construed by tbe courts, and liord Coxi 
obmrTOs that these five kinds of improvements which may be done both between 
lord and tenant and nc^hbour atul neighbour wiMiout leaving suffidentomnmoii 
to tho A that have it an put hut tor ezampies, “ lor the lord may ardel a hmua 
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1080. Tbe Statutes of Merton and of Westminster II. («) were s. 

conBrmed by a statute of Edward YI. (t), ¥^ich recited that they Approve- 
bad been thought beuehcial to the commonwealth. w*Pt. 

Tlie same Act (m) also legalised encroachments from Ava.sles on canfirmution 
which “ certain necessary houses ” had been Imilt and ground not byitatuto of 
exceeding three acres had been inclosed with the same, and also KUward VL 
incIoBures for gardens, orchards, and ponds not exceeding two acres, 
but provided that the owner or owners of tbe W’uste iniglii lay open 
any excess where more than three acres had been inclosed (u). 

1081. These iH)wer8 of approvement under the statutes are not Approvement 
confined to lords of manors, but may be cxerciscvl by any owner of 

a waste fr). It is not necessary that ho should be owner in fee; 
the rigbff may be exercised by an owner jmr autre rie (y/). The 
Statute of ftferton says nothing about the nature or intorost of tho 
lord in tbe soil, and it is immaterial to the commoner if suflicient 
common is left to hifn whether the lord incloses in his own right 
or us grantee of another (u). 

1082. It is essential, except in cases coming under the provisions Buffioicnev <»f 
of the Statute of Westminster IJ. above referred to (h), and 
jHjssibly in cases of statutory grant or inclosure for i>arlicular *■ * 
imrposes (c), that the lord should in any approvement under 

the Statutes of Merton and of Westminster 11. leave sufficiency 


for thtt dwtilling of a beast koopor for tbe safe custoily of tbe boasts os well of 
the lord as ol tuo commoners there depastunng in that soil, and yet it is not 
within tho letter of this law” (2 Co. Inst, p. 470). So, tho oroction of two 
cottages by the owner of a waste for the habitation of two wootlwaisls to pro- 
serve the woods, and for the safe custody of tho cattle of t)ic‘ plaijitiiY and <of 
other persons entitled to rights of common, was held justitiod in J'uiHrk v. 
t^tuhhn (1S42;, y M. tk W. 8U0. Kco also Nvtn'lt v. IJai arlim («r llunurtav) 
(l(iC2), 1 IjOV, <12; ltobia*f/ii V. JJultrji Siiu/ti (18T}>), 11 (,'ij 11, 7SKS, H>2, C. A., 
In J^atrick v. Stubbs, sujtra, PAUKE, 11., at p. 837, stated that tho right of the 
lord to inclose so much coiiiinou ns was neocssur}’ for the curtilnp* of his iiiau- 
sion-house cxplainod the cuso of Nevill v. HuucerUm, sujmt, and tho i/iiiMin of 
AVjndiiam. J., Ihoroin that it was noctissary to aver that suilicieut coniaiuit 
was left “only where tho inelosura is for the my)ir>v«ment of the land, ii<tt 
where it is for the eulurgemont of the cuiiiliige.” 

“Necossjirv' curtilage” is explaine<l by l.ord Coke to relate tiot to the 
quantity of the freehold tbe lonf has, but to his person, estate, or degress and 
fur his necosaar}' dwelling and abode, “for if ho have no freehold there in that 
town but his house only, yet may be make a necessary enlur^omont of hm 
curtilage" (2 Co. Inst, p. 47ti). , 

(s) 20 Hon. 3, c. 4 (123«); 13 Edw. V, c. 4G (1275). • 

(f) 3 & 4 Edw. 6, c. 3, a. 3. * 

(m) Ibid., 8S. S, 6. 

a From the wording of ihifli., s. 4, it is not clear whether a house and grounds 
ug on three acres and a further inclosure of three acres from the frante are 
referred to, but it would seem from s. 6 that tbe whole enca-oachment was not to 
exoe^ three acres. See also tbe repealed stat. 31 Elis. c. 7, referred to at p. 450, 
ante, which required that every new cottage should have at least five aciws 
«f land. 

(x) Qtttver v. Lane (1789), STemi Eep. 445; Patritk r. Stubbs, Supra, 

(p) Patrick v. Stubbs, supra. * 

(e) Ibid., per RoXFE. B., at p. 838. 

(5) See note (r), p. 504, aute, 

{c} See p. 510, pcef. • 
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of pasture for the commoners ((0> the onus of proving that 
sufficient pasture has been left lies upon the lord (e). 

1083. The early rule to ascertain sufficiency of common was to see 
hew much cattle the hay and straw which the husbandman got upon 
hit own tenement would find sufficiently ip winter if they lay in 
house and to be kept therewith all the winter season; for so much 
should he have common in summer, and that is sufficient (/). 

It' has been contended that in determining the question of 
sufficiency of common the average number of stock turned out and 
the probability of all the commoners exercising their rights to the 
full might be taken into account (ff). The law, however, may now 
be regarded as established (Ii) that in considering the question of 

__ - __ —- J- 

(i/) Statute of Morton, 1236 (20 Hen. 3, c. 4); Jr/ett v, AY/i* (182H), 9 B. C. 
671. Compare Hadger v. Fwd (1819), 3 B. & Aid. 153. 

[e) Arlett v. Kdii, $vpra; BetU v. Thmnpmn. (1871), 6 Ch. App. 732, 741 ; 
//((// T. llynm (1877), 4 Ch. D. 667. _Wbere the commoner brings an, action 
for surcharge or oUier oxerdee of the rights of the lord over the common, the 
onus of proof is reversed {ibid ,); and see p. 518, po»t. 

{/) Stirveyenge (1539), usually attributed to Sir Anthony Fitzherbort. The 
quotation is given by Far, L.J., in the original language in Itnhertami v. tiarlojtp 
(1888), 43 Ch. 1). 484, 0. A., where he quotes also from Smith v. JBomall (1597), 
Gouhisb. 117, and Cofev. Foxman (1616), Noy, 30. 

((f) l,ake v. rtarttm (1854), 10 Exch. 196, where it wos held that the right of 
the (h'own to turn deer upon the waste did uot form an eloment in determining 
the question of sufiicieucy (but in that case no doer had lieeu turned on for 
upwards of twenty years, and the case is further inconsistent with Commit- 
tionrra of Sewers v. Glaaae (1874), L. B. 19 Eq. 134); Laacellea v. Ondow (Lord) 
(1877), 2 Q. B. 1). 433, whore, in an action for disturbance of rights of 
common against a loi-d of a manor who had granted leases of ports of a 
very large common for brick-kilns and brickwork-s, and had made other grouts 
of smalt portions of the common, a s(«i'ial case stated by an arbitrator having 
found that there was sufficiency of pasture for all }H>rsons entitled except in very 
dry seasouH, and that there was always a sufficiency fur the average number (if 
stock which had been turned on during the hist ten years, and also that the 
rights of ttirhury and of estovers had nut been materially interfered with, the 
court, while recognising that the burden of proof was on the lord, consideiod 
that he had shown that sufficient pasture was left, and decided in his favour. 

(A) By Itotmiaon v. llariopp (1889), 43 Ch. D. 484, 0. A. The action was 
brought by freehold and copyhold tenants of the manor of Banstoad and owners 
of lands formerly copyhold, out afterwards enfranchised, on behalf of tiiemeelves 
and all other owners and occupiers of such lands, against the lord of the manor 
and his mortgagees to establisn the rights of common of pastnre for o^tle levant 
and oouchant; rights of estovers of heath, gorse, and rushes for fodder anil 
litter and other purposes of husbandry, and for fuel; the right of turbary and 
taking turves for burning in ancient messuages; and the ri^t of dig^g sand, 
loam, and gravel for repa^g fttudi mesfuagM aud dressing the land; and to 
restrain (&e lord from mainfmning and making indosurcs and destroying the 
paeturage by cutting turves, digging loam and sand, gravel etc., so as to interfere 
with the rights claimed. A referee found that practically toe rights olsiaied 
existed aa appendant or appurtenant in the freehold, customary ftecdiold, and 
copyhold te^ts of the manor, and in owners of certaui other lan^ not Md 


sheep); tha^ hotwithstatuUi^ the iuclosures, teere was a suffloienoy of esioven 
ihd turbary, hut ihsaffieiwey of oommon of pasture; tint tiwoommoa could 
carry l.SOb dieep if they wne turned out anoording to modsen pcactipe 
of fanning under whidi tite sheep would nM obtain thsir whole sonMumee 
from the common during thn summer; tint the number of duep for whfdi 
rights had been admittod fay tee defendanttf* was M3, for white tee eomsstes 


fay tee defendsnttf* was M3, for white tee eomsstes 
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snfficiaDcy, of pastare the namber (o be taken, into account xl^ be ^• 

detennined not according to the average pumber turned onti bat Apprsve* 
according to the number which each commoner is entitled to turn iCWit 
out (t); that the right of a comtnoner is to have picture lor Uie stock 
which his tenement is caj^ble of maintaining during the winter (j); 
and that the right of the o'^ner of a tenement entitled to oomxfion 
appendant or appurtenant is not affected by the fact that his farm 
is understocked (k), nor by the conversion of arable into pasture 
land (I), nor by the fact that his land may have been put to a use 
which at least temporarily renders the maintenance of sheep or 
cattle upon it impossible. Levancy and ooucbancy is rather the 
measure of the capacity of the land than a condition to be actually 
and literally complied with by the cattle lying down and getting op 
or bv their being fed off the land (m). 

The question whether, in making the calculation, regard ought 
to be had to the modern system of farming under which sheep do 
not during the summer get all their sustenance from the common, 


would be insufficient if they were to get all their snetenanoe therefrom during 
the iisuol times of oommoning; and that, aooording to what had taken place 
during recent years, it was improbable that the commons would ever be 
required for more than 1,200 sheen at any one time. 

RoberUon v. Hartopp (1889), 43 Ch. D. 484, 0. A., is a very important cose at 
the present time, when the commoners* rights, though of little value in them* 
selves, are generally mode use of os a means of preserving, as open spaces, 
the large extent of oommons and waste lands ^ which remain unincIoMPu 
throughout England and Wales; and the inquiries mode for the purposes 
of the case brought to light the existence of rights attached to many pro*> 
pertiee which had previously escaped notice, although the rights over the com¬ 
mons had been the subject of inquiry when a large sum of money paid by A 
railway company for purchase of parts of the commons was divided in accordance 
with the provisions of the Tjands Clauses Acts. 

The Court of Appeal considered that Lake v, RlaxUm (1834), 10 Exch. 
190, merely held that the right of the Crown to turn doer upon the wasto 
did not form an element for the consideration of the jury on the question of 
stifRcioncy where no deer had been turned on for upw.'ras of twenty years, 
and that the judgment did not state clearly the grounds of the decision, which 
might have gone upon the peculiar nature of the ^wn*s right: if it were 
otherwise, the case might require further considoration. They also were of 
opinion that Anace/fes v. Onslow {Lt/rd) (1877), 2 Q. 11.1). 433, might have boon 
decided on the view that, in the absenoeof any evidewoe to the contrary, theaverage 
user for ten years was some evidence of the extent of the commoners* rights; if 
it Vent beyond that, it was a question whether the decisioa could be maiutained. 

(*) Cempare Musgrave v. Itidosure Commissioners /or England and Wala 
(1874), L. ^ 9 a B. 162. , 

(/) Compare WhiUloek v, Hutchinson (1839),^ 2 Mood, db B. 206 ; BchoUs v. 
narareavts 0792), 6 Term Bep. 46, 48f • 

(A) Utch V. Widslmf (1670), 1 Vent. 64. 

L (/) Carr ▼. Lamhort (186^, L. B. 1 Exch. 168, Ex. Ch., per WlT.l.88, J.. at 
176, adopted in Robertson j. Hartopp, supra; and soe Horth r, Oox (1607;, 1 
V. 263 ; Schola ▼. Hargreava, supra. * 

(m) Ckirr y. Xasabert, wprOf toe defence tonn action of trespass in. 
torowing open an indosuie wae * dajm to a right of common of pasture 
for cattle levant and coubhaht upon a tedtotead, connsfingof a cottage and stable 
with a eardan and orchard of anoat too acre*, which bad been planted with fruit 
trees about years before the eommenoement of the action, jtot whito had 
previously beto poaton ; uxd it waa provtad that for opwa^Tof^tofety years 
tito owners of toe totfeteed had aa it tamed upon tot .waate part of 
wbidi had heeo inbbtoed the eatUe housed upon the toftidead» but not deriving 
timfe snstenonoe toerefroin, • 
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but the pasturage is supplemented by roots or other food, bu not 
yet been decided («). * 

The lord is bound to leave pasture enough to satisfy each 
commoner’s separate right, whether such right is likely to be 
exercised or no, and therefore in an aj^tion by one commoner on 
behalf of himself and all the other commoi?ers the measure of the 
common which should he left for all ought to be that amount which 
will 'be sufficient for the enjoyment of all their existing rights, if 
such rights are to be fully enjoyed (o). 

1084. The Statutes of Merton and Westminster 11. relate 
only to common ot pasture; and the right of approvement under 
them does not extend to commoTi of piscary, of turbary, of estovers, 
or the like ( p ); nor may the lord approve against a right (ft digging 
sand or gravel But where approvement against any of these 
rights is complained of, an interruption of or interference with the 
right must bo distinctly alleged and proved (r). 

Approving a part of the common on whicli no fuel has ever been 
nor in the ordinary course of nature ever could be found is not 
wrongful against commoners having a right of turbary («). 

1085. Although the statutes of approvement make no mention of 
copyholds, and the right of the lord to approve against copyholders 
who have by custom rights of common of pasture over the wastes 
has been questioned (t), it is now settled that, as at common law 
the lord may inclose against his tenants generally, no exception 
being made of copyhold tenants (a), he may also inclose under the 


(?i) RubfrUm v. Ifartopp (1880), 43 Cb. I). 481, C. A., at p. 310, 

(o) Ibid, 

{p) ‘2 Go. Inst., p. 87, Roo Fnv^cctl v. Blrickluvd (1738), "Willos, 37; (Irani v. 
Onnnrr (1800), I Taunt. 433; Shokrfpfnr v. Vf^pin (1700), 0 Torm Hep. 741, 

( 7 ) Ibid. / Duherhy v. I'a<jf. (I7S8), 2 Tcnti Bop. ,301. 

(f) See Fawcett r, iilrickinnd, enjira, at p, GO; “ Although it is settled that a If»nl 
may not approve against common of tuibury, tho commoner entitled to common 
of turbary, estovers otc., must allege that tho approvemont is detrimentiil to 
his rights of common of turbary. Common of pasture and common of tuihsry 
are distinct rights, and even though they are united in the same person, if tho 
enmmonor only complains of interruption of his right of common of pasture, he 
is not juNtified in throwing down the lord’s fences or in bringing an action; but 
if tho right of common, of estovers, or of turbary is affected, or if he is inter¬ 
rupted in the enjoyment of either of those rights, he imght certainly bring an 
action, and thee-lorn in such caso could not justify an inclosuro in prejudice of 
those rights.” Soe t<K) Shakespmr v. Fefp>in, in which tho correctness of 

this statamont of the la4^ wa-s fully recoguisod; Grant v. Ounner, supra, per 
l,ord Mansfiki.®, C. J,, at p. 447. 

in f.aaeellen v. Onslow (Ltwd) (1877), *2 Q. B. Ih 433, where a disturbance by 
itioloHitnvof (among other rights) a right of common of turbary was complained 
of, the special caso stated by an arbitrator appointed for the purpose found 
that the rights of turbary ana estovers had not been materially interfered with, 
and the oourt held that the lord was justified iu making the iuclosurcs com- 
plained of. 

(«1 iVordon t. Underhill (1830), 16 Q. B. 120. Even if a g^t to take turf 
oA the common v^erever turf was to be found was produced, it ought not to 
be oonetrued to extend to a part of the common in which no fuel could in tbt 
ordinary course of nature be expected to be found {ibid., p. 127). 

( 1 ) 8 m Elton, Gommone, p. 200 . 

(o) /Vocter V. MaUorie (1616), 1 Roll Bep. ‘665, per Gold, 
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Btstnfces against copyholders (ft); but the necessity for leaTing 
safiQciency of pasture has always been insisted on, atid in oases 
in which the right has been recognised by the court issues have 
been directed to ascertain whether sufScient pasture has been 
left (c). ^ , 

1086. The right of approvement has been, as staled above (d), 
materially restricted by successive modern enactments, and \v;ll in 
future be of rare occurren' 9. 

The first step was in the interests of the public to secure publicity 
to any attempted approvement, and it was enacted (c) that any 
person intending to inclose or approve a coitynon or part of a 
common otherwise than by application to the Inclosure Com¬ 
missioners (whose powers and duties aro now vested in the Board 
of Agriculture and Fisheries) should give notice to all persons 
claiming any legal right in such common or part of a common i>y 
publishing at least three months beforehand a statoinont of his 
intention to make such an inclosure for three successivo times, in 
two or more of the principal local newspapers in the county, town, 
or district in which the common or part of a common proposed to bo 
inciQse<l was situate. 

The next step in the samo interest was to enact that an inclosnro 
or approvement of any part of a common ptjrportiiig to bo 
made under the Statuto of Merlon and the Statuto of West¬ 
minster II. (/), or either of such statutes, should not ho valid 
unless made with the consent of Iho Itoard of Agriculture and 
Fisheries (/;). In giving or withholding their consent the Board ar«» 
to have regard to the same considerations (ft), and, if necossary, liold 
the same inquiries, as are directed by the Commons Act, 187(}, to bo 
taken into consideration and held by the Board before forming an 
opinion whether an application under iho Inclosure Acts shall ho 
acceded to or not. 


SiCT.2. 

Approve- 

aoit. 


Statutory 
roitriotiona 
on approve- 
menta. 


(ft) f!oko, The Compjeat Copy-Holder, s. olt; and see /Aw/,'/wa v. Uobhm (1071 ), 
2 Sannd. ,'124 ; Shakesftfar v. reppin (1790), 6 Term llcp, 711 ; Puhfrfrt/ v. /'o'/e 
(1788), 2 Term Rep. 891 ; (Jrant v. Gunner (1809), I Taunt. 4;i3; ArhU v. KUit 
(1827), 7 B. & C. 346. 

(c) Soe Arthinylon v. Fawkes (1607), 2 Vern. 356 ; Weeks v. Straker (\(i93), 
2 Vem. 301. For grants or leases of parts of the waste by a lord of tho manor 
under specid customs, which do not come und^r tho head of approvoment, soe 
p. 531, post. 

(rf) Sw p. ftOO, ante. ^ 

(e) Cionimons Act, 1876 (39 & 40 Viet. c. .50), p, 31. The soctnm was not to 
apply to any commons or waste lands whereon th# rights of common were 
vested solely in the lord of tho manor; but in such cases tho latid wmiM 
' in all probability have ceasMl to be a common. “ Common " in the Act means 
any land subject to bo inclosed under the Inclosure Acts {ibid., h. 37); see 
n. 541, post. . • 

(/) 20 Hen. .7, c. 4 (1236); 13 Edw. 1, c. 46 (1275). 

(;) Law of Commons * Amendment Act, 1893 (5,> A 56 Viet. c. 57), 
ss. 2, 3. 

(A) I.e., whether the proposed approvement will bf> for the benefit of the 
neignbourbood, whiidi is explained in the preamble of the Commons Act, 1876 (39 
A 40 Yidb. 0 .56), to mean the health, cofenfort, and convenience 6f the inhabitants 
of any cities, towns, v^ages, or populons nlaoos in or near any parisb in which 
the land is situate, nnless the ease is absolutely free from doubt, the Boanl 
hold a local inqni^ by one of ib|ir assistant oommissioners to ascertain the 
fs^ii^ of the looali^ with reference to the proposal. , 
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1087 . Besides the general right o1 approvement in the lord ol the 
manor for his ovp purposes, the grant and indosure of small 
portions of commons and waste lands fcK; special purposes have 
been from time to time authorised by various statutes. 

How, however, such grants or inclosures are not valid unless 
(1) specially authorised by Act of Parliament, or (2) made to or by 
any Government department, or (3) made with the consent of the 
Board of Agriculture and Fisheries; and in giving or withholding 
their consent the< Board are to have regard to the same con¬ 
siderations, and, if necessary, hold the same inquiries, as on an 
application under che Indosure Acts (t). 

1088. The earliest statute dealing with such grants or inclosures 
was the Poor Belief Act, 1601(1;), which empowers the church¬ 
wardens and overseers of a parish by the leave of and under agree¬ 
ment with the lord of the manor, or according to an order of quarter 
sessions with the like leave and agreement, to erect on a waste or 
common, at the general expense of the parish or of the hundred 
or county, convenient places of habitation for the impotent 
poor(0. 

'i'he Poor Belief Act, 1831 (m), extending the provisions of an earlier 
Act (n), for the relief and employment of the poor, empowered the 
churchwardens and overseers of any parish to inclose from any 
common or waste within the parish land not exceeding fifty acres, 


(») Goniraonfl Aot, 1609 (62 & 63 Yiot. c. 30), b. 22, and Schod. T. The Acts 
ti) which the above provisione apply are the following: Poor Belief Act, 1601 
(•13 Elia. c. 2); Clergy Ileeidenees fiepair Act, 1770 (17 Qeo. 8, o. 53); Gifts 
for Churches Act, isll (51 Qeo. 3, c. 115); Church Building Act, 1818 (58 
Ueo. 3. c. 45); Poor Belief Act, 1831 (1 & 2 Will. 4, c. 42); Crown 
Jjsnde Allotment Aot, 1831 (1 & 2 Will 4, c. 59); Union and Parish 
IVoport}’ Act, 1835 (5 & 6 Will 4, e. 69); Schools Sites Act, 1841 (4 & 5 
Viet, 0 . 38); Lands Clauses Consolidation Act, 1845 (8 A 9 Viet. c. 18); 
liitciury and Soieutifio Institutions Aot, 1854 (17 & 18 Viet. c. U2). For the con¬ 
siderations on which the Board are to act, see note (A), p. 509, ant*. Ifany of these 
Ads confer powers of inclosing portions of a common on persons other than the 
lord of the manor, and therefore do not come strictly under this heading; but it 
has lieen thought convenient to collect them all together. Some of the Acts 
are pt^tically obsolete, and, having regs^ to the lestrictionB imposed by 
r^mring the consent of the Board ot A^enltare and Fisheries, they are not 
likely to m used to anji greah extent with the exception those relating to 
and naval requirements. Still there have '^n oases in which appli¬ 
cation has been made to the Board for the necessary consent, princtpally, 
reiatiug to sites for schools and for extension of bhurehyards and burial 
greunw ^ * 

For the sp^al provisions relating to the Lands QUnses Consolidation Act, 
1845 (8 A 9Tiot. o. 18), tee p. 492, ante; and tor those rriating to the Lu^t 
Bailwaye Act, 1806 (S9 A M.V3ct. a 48), see p. 493, ante, 

(A) 48 F^a, 0. 8. , , 

; (0 Few parishes now wwintaia their own poor, and the eoaotinwt does not 
uxtoad totjroardiaai ol poor lav unioBS, ao that its power is pnwtiQaSy meat 
(Hunter, CWnnona and Open Spoeae, a, SMI. 

(m) I A3Will.4,e.4C , 

(a) 59 Oeo. 3, o, 58,* ^ 
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and to ottltiilll^ such land for tbe benefit of tbe parish and tlie^^r 
persons within it, or to let any pari» to*poor and indastnons 
inhabitonts; and by tbe Crown Jjands AUotmen1» Act, 1881 (o), like 
anthority was given with reference to forests and waste lands 
belonging to the Crown, witl] the consent of the Lord High Treasurer 
Or the Treasury Commilsioners. 

The Union and Parish Property Act, 1886 (p), extended the exer¬ 
cise of the powers of the last-mentioned Acte (subject to the control 
of the Poor Law Commissioners) to the overseers of the poor and 
guardians of poor law unions, and gave powers for the acquisition 
of land as a site for, or to be occupied with a workhouse, or 
for other purposes mentioned in the Poor La^ Amendment Act, 
1834 (a).. 

1089 . The Clergy Eesideucos Repair Act, 1776 (6), empowers any 
archbishop or bishop of any diocese or ecclesiastical corporation 
sole or aggregate, being lord or lords of a manor, to grant parts of 
the waste of such manor in perpetuity as a site for the erection of 
a residence for the clergyman of the parish if conveniently situate 
for the purpose, provided that sufficient common is left for the 
commoners (c). 

By the Gifts for Churches Act, 1811 (d), any person or body seised 
in fee of a manor was empowered to grant by deed enrolled in 
chancery to the minister of a parish a parcel, not exceeding five 
acres, of the waste of the manor for the erection or enlarging of a 
church or chapel, or for making or enlarging a churchyard or 
burying ground, or for glebe to erect a mansion-house or make other 
conveniences for the residence of such minister, freed from all rights 
of common, notwithstanding any stetute prohibiting alienation in 
mortmain or other statute or custom to the contrary («). 

The Church Building Act, 1818 (/), which empowered the Com¬ 
missioners appointed thereunder to acquire land for building 
churches in populous places, and to expend i»l,0(K),000 granted for 
the purpose, provided tliat, if part of a waste was required as a site 
for a church, the conveyance o^ the lord of the manor should he 
sufficient and that compensation to the commoners for loss of com¬ 
mon rights should 1)6 paid to tbe churchwardens and applied by 
them to parochial purposes as the vestry should determine. 

The duty to receive the compensation money is obligatory on the 
churchwardens, and not permissive (g). ^ ^ 

(o) 1 & 2 Will. 4, c. fi9. 

(p) $ A 6 'Will. 4, 0. 60, B. 4. , 

, (a) 4 A 6 Will 4, 0 . 76. Sse fartho', title Fooa Law. 

(&} 17 Geo. 3, e. 53. s. 21. 

(c) As to the scope of this Act as nMunls tiw inoumbent, see Bog<i w Itarlxr 

(1859^ 4 Drew. 682 . 

(i{) 51 Oeo«.S, o» 115, a A. ^ 

(e) only meaos a power to gnuit the lands discharged of aU rights of 
common and c^er manorial rights ^f a like, natuie, aud does not extend to 
enable a lord of a manor to grant nart ol a waste which wse a viUa^ green 
subject to rights ol recreation in lira Inhabite&ts {Ftirbet y* Oem- 

miimoMrtfor £tigUt»d (1872), L. B-15 E^. Al). 

68 Geo. 3, 0 . 45,V 38. 

^ Naw Fariihea Act. 1856 (IS A 20 a. 104). a 28. See further, title 
SoctumAsncAi. Law. . , 
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1090. The Schools Sites Act, 1841 (/t), authorised^he gift or 
Bale of any quantity not exceeding one acre of land as a site for a 
school or for the residence of a master or mistress, and where a 
gratuitous conveyance of waste or c6mmonable land was made by 
a lord of a manor, .the rights and interests of all persons were 
to 'be barred by tlie conveyance. If fhe Ictnd ceased to be used 
for the purpose for wliich it was granted, it was to revert to its 
urigiyul condition. 

1091. The Literary and Scientific Institutions Act, 18.^4 (/), pro¬ 
vided in almost similar terms fur the acquisition of sites for 
literary and scieutilic institutions. 

1092. Various Acts, under the collective title of the Defence Acta(/), 
f:ive tlie Secretary of State for War, ns successor of the Ordnance 
J)e]>artinent, exclusive powers of acquiring laud for the service of 
the Ordnance Department and the defence of the realm. By the 
llefeiico Act, iBo-l (/i), extended by the Defence Act, 1859 (/), the 
provisions of the Lauds Clauses CousoUdation Act, 1845, for the 
a.sctsrtaining and payment of compensation for the extinguishment of 
lights of cuinmoii, were made a{q)licable to lands purebased by the 
Secretary of State for War, or the soil of which wa.s vc.sted in liini, 
and, in the event of the inclosuro of a common being in progress, the 
inclosnre proceedings could he stopped (/«). The sanction of Tarlia- 
ment is not required in the case of land taken under these Acts. 

'I'he acquisition of land for military purposes other than those 
coining within the scope of the Defence Acts is governed by the 
Military Lunds Act, 1892 («), which authorises the Secretary of 
Slate and, with his consent, volunteer corps and county or borough 
councils to acquire larKl(o) for military purposes (p). This Act 
incorporates the Lunds Clauses Acts, with slight inodiiicatioiis which 
Hie immaterial to the present subject, and for the purposes of 
these Acts is to he deemed the special Act. Before putting in force 


I A) -1 & 5 Viot. c. :ivS, Btie litlo Buucation. 

(/) IT lit IS Viet. c. 11*2. Soo titlo Scientific and IiiTifnAUY Societies. 

[J ) Short Titlofl Act, 1896 (."iO & 60 Viet. c. 10). Tho ctirliust of thesu Acts 
iiow ifi forco is tho Defence Act, 1842.(d & 6 Viet c. 94), which repeuleil and 
fonsoiidiited tho pruvisiuus of oarlier Acte. The powers of the Ordnance 
] lopaittuciit were transferi^ to the Secretary of State for War bv the Ordnaiu-e 
JJiMU'd Transfer Act, 18d.^{18& 19 Vict.c. 117). See generally title IlOYAtFoEciss. 

(k) IT & 18 Viet. C..67. 

fj|^ 2«« c* 1 

(m) Defence ^ot, 18^4 (17 & 18 Viot o. 67), s. 2. 

fa j 66 & 66 Viet. c. 43. * * * 

lo) *' TSiud ’’ includes easements in or over lands and also any right of firing 
over lands or other user {ibid., 8. 23 (2)). and also the bed of sea or any tidal 
water, and tho right of interference with the free use of any lautl ; aeu Military 
Jjands Aot. 1900 {63 & 64 Viot. c. 66), s. 3fr 

Under the Terntorial imd lieserve Forces Act, 1907 f7 Edw. 7, c. 9), lands 
•to. required for t)ie Territorial Force will he acquired by the county assoda- 
tiouB constittttod by sobemes under that Act {d>id., s. 1), and with powers oon- 
forred by the scheme or by general regulariond made by the Army Council 
(t6td., 8B. 1, 2, 4). ^ 

fp) **MUitary purposes'* inoludcs rifle and artillery praotioe, building and 
enlarging of barrseke and cainp»< erection of butts, teugets, and batteries, and 
otfher accommodation, storing of arms, military drill, and any other pnrpoee 
connected with military matters approved by the Secretary of State (Military 
liUds Act, 1892 (66 Si 66 Yiot. o. 43). s. 23). 



Part Bioets of Lord or Manor and Owner of Soil 

the compnls^ powers of piirchsee, the Secretary of State mUit 
isstie a provisional onlcr after due notice, ^nd, if ohjoclions are 
made, after holding a public local inquiry by a competent officer 
into the objections made by persons interested in the land requii'od 
to be taken, and any other persons interested in the subject-matter 
of the inquiry. In the ease of land required by a volunteer corps 
or county or borough council, or by a county association under the 
Territorial and Reseiwe Forces Act, 1907 (q), the body requiriitg it 
must petition the Secretary of State, giving full information, and 
the same procedure is followed. Tho provisional order when issued 
must be submitted to Parliament for confirmation by a Bill intro¬ 
duced by the Secretary of State, which, in the eiVent’of opposition, 
may be referred to a Seleqt Committee and opposed as in the case 
of a private Bill. 

When land has been acquired for military purposes the Secretary 
of State may make bye-laws for regulating the use of the land and 
for securing tho public from danger, but no right of common is to 
be taken away or prejudiciHlly atlected by such bye-laws (r). 

Provision is made for settlement of any compensation by arbitra¬ 
tion, and not by a juryCs); and the taking of any part of the 
New Forest for tho purposes of the Act except by a provisional 
order and tho siibsequeut approval of Parliament is prohibited (t). 

Common lands may also he affected by the Militoy Manaeuvres 
Act, 1897 (m), but as any interference is necessarily temporary, it is 
unnecessary to do more than mention the Act. 

1093. By the Naval Works Act, 1895(«')f Admiralty are invested 
wuth the powers of a Secretary of State for the purchase of land under 
the Defence Acts and the Military Lands Act, 1892 (o), and with 
tho pow’ers of making bye-laws with respect to land appropriated or 
nsed for any naval purirose which may be put in force with respect 
to land' appropriated or used for any military purpose, including 
any sea, tidal water, or shore over which rifle ot artillery practice 
can bo carried on,.subject to compensation being made if private 
rights are affected (/;), and to the consent of the Board of Trade if 
public rights are restricted or affected (c), and before consenting to 
any bye-law under the section the Board of» Trade are to give local 
notice by advertisement and make necessary inquiries to ascertain 
that public rights (d) will not be unnecessarily interfered with. 

1094. There is an old Act (c) passed for the encoumgement^f 
the growth of timber in “ forests,, chases,* an(^ purlews," which is 


• (q) See note (n), p. 6l2, onto. 

M MUitarv Lands Act. & M Yict c. 43), s. 14. 

(#) i«d, s. 20. « 

(Q jm., 8. U. 

(tt) 60 & 61 Viot. e. 413. • 
iw) AS ft A9 Yict. 0 . 35, a 2 (1). 

(e) See p. 512, ante. 

h) Naval WoA« Act, 1893 (.58 ft 99 Viefc «. 85). •. (2) (a). . 

(d Jhid., 8.9 (2) (b). . ^ • 

<*Pablie xi^t^ Uieans any right of tAvigation, asohonag, grottading, 
ftthfoR, bathing, tralkittg, and reereattm a. 2 (4)). 

Bdw. 4, «, 7. • 
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CoMMOSrs AND RIGHTS OF COMMON. 


S*OT, 3. still in force, and which enacts that where wood if cut in royed 
Inclosure of forests etc. by licence of the King, or in other forests etc. without 
Small Por- licence, it is lawful for the owner of the ground whereon the wood 
tions of felled to inclose and fence the same for seven years, so as to 

f beasts and cattle and preserve the young spring.' This 

*°Public however, does not contain any" provision for the rights of 

Purposes, commoners f/); and it has been held that no inclosure thereunder 
- ’ is good against commoners (< 7 ). 


Part VIil.—Rights and Remedies of 
Commoners. 


^ECT. 1.—yis (u/uhist the Lord nj the ^^llnor. 


Extent of 

cotnmontT's 

interest. 


Abat(!m«>nt by 
commoner. 


1095. The interest which a commoner has in tlie common is, in 
the lof(al phrase, to eat the grass with the montli.s of hi.s cattle, or 
to take such other produce of the soil as he may be entitled to. 
He must not meddle at all with tlio soil, nor with the fruit 
or produce, except as aforesaid, even though thereby he may 
eventually improve and meliorate the common (//). 

Except in a few cases, the commoner i.s not allowed to take 
the law into his own hands and abate the nuisance which 
prevents his enjoyment of his rights of common. But where 
the acts of tho lord are directly contrary to the nature of the 
common, the law allows an abatement by the commoner. By 
the grant of the right of common the grantor gives everytliing 


(/) A Bubnoqnciit Act Qio lion. 8, c. 17) contained auch provision, but it 
win* repealed by atat. 7 & 8 Goo. 4, c. 27, ». I, • 

Two other Acts, also to encoui'ago planting and preserving timber (29 Geo. 2, 
«. ,36 ; %31 Geo. 2, c. 41), which ompowerod ownora of wmstes, with the assent of 
a inajoritj* in number and value of persons having rights of common of pasturo 
o\ er ibeiu, to inclose parts of the wastes for the growth and preservation of timlier 
and undorwoo<l, or to grant the same to other jiersons for the like purpo.«i(', 
were ri'pealed by the Cotniunns Act, 18JI9 (62 * 6.3 Viet c. 30), s. 22 and 
lilehed. II. These Acts and an agreement under them gave rise to tho 
case of AVcAW/a v. Mit/vrd (1882), 20 Ch. D. 380, vvliei-o it was decided that 
tho firet*mentiouod Ac^. anpd^ only,to agreements made between the owner 
,of the soil and persons Jmving rights of commou of pasture, and not to 
agreements where the jwrsons who had such i'i<'ht9 of commou were also 
collectively tho owners of the bushes and underwowl growing on the wastes of 
the manor; and consequently an agreeipent entered into in 1769 between the lord 
of the manor and {lersons who constituted a majority of the owners of the bushes 
and underwood, though acted on down to 1876, was held inoperative against such 
owners, and the lord was psevented from inclosing parts of the waste for the 
purposes mentioned in the Act The Acts were treated in the case as an exten. 
siou of the Statute of Merton, and the report contains a valuable oollection of 
the authorities relating to the relative rights of the lord of the manor and 
oouimoners under that statute. 

(g) BarringUta'a (Sir Francis) Catf (1611), 8 Co. Hep. 136 b. 

(A) AdapM from J Boll. Abi, 406, quotM in I Wms. Sannd. 369 
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which is incident to it, such as free ingress, egress etc. Therefore, 
if the lord erect a wall, gate, hedge, or fenee round the common, 
the commoner may abate the,erection, because it is inconsistent 
with the terms of the grant (i) ; and where a fence has been erected 
upon a common inclosing, and separating parts of it from the 
residue, and thereby intArferiug with the rights of the commoners, 
they are not by law restrained in the exercise of those rights to 
pulling down so much of the fence as it may be necessary fur them 
to remove for the purpose of enabling their cattle to enter and feed 
upon the residue of the common, but are entitled to consider the 
w’hole of the fence as a nuisance and to remove it accordingly. If, 
however, the fence is on other land which is no pflrt of the common, 
but Burroijnds the common, a commoner can only abate so much of 
the erection as to make a way for his cattle to go into the 
common (A). 

1096. So a commoner may not fill up conoy burrows (/) or kill 
the conies, though the lord surcharge tlie common by their main¬ 
tenance {vi), on the ground that the commoner hath nothing to 
do with tlie land, and may not meddle witii anything of the lord's 
there. It has, however, been suggested (ii) that a custom for the 

, (i) 2 lloll. Alir. 14.'), (\V), ]»1. 2; v. Mtirshnll (1757), 1 lUirr, 2.'>D; 

Siflyrore v. Kirby (1707), 1 Hon. A 1*. l.'i, lOx. Oh. As to the duty to foni-o in 
dutgerous excavations against cuttle lawfully on the land, see titlo llouNO.tKIES 
AND Fences, Vol. III., p. 12o. 

(A) ArlHt V. 7f//ts (1827), 7 11. & C. 340; Sadyrove v. Kirhy, enin-a, whom 
tire defendant, a oonnuoucr, claimed to justify cutting down in a common 
field on the ground that he could not enjoy his common of ]iusturu in so amjdo and 
butieiicial a luouncr as ho might otherwise have done, but Lord Kknyon, CXJ., 
after carefully c«usidoring the authorities, came to the conclusion that the 
commoner was not j ustified in cutting down the trees ; '‘The distinction seoms 
to be this : if tlie lut'd of the manor make a hedge ntund tlc) ixtmmon or do any 
act which entirely excludes the commoner from uxensising 'is right, the latter 
may do whatever is necessary to let himself into tlie common ; but if the com¬ 
moner can got at the otNumou and enjoy it to a certain extent, and his right 
l»e merely abridged by the act of the lord, in that case his leinedy is by un 
action on the case or by an assize [see p. 516, and he cannot assort his light 
by any act of his own. The trees hud become part uf the iiiheriiauco.” Hee too 
Utnoard v. Upeneer ^1665), 1 Sid. 261, An earlier case of Mcmn v. Castar (IfiT^*)* 
2 Med. Hep. 65, which apparently justified tJic breaking down of an entire hmlge 
bye oommonor instead of merely pulling down so much as might have opened 
a way to the common on the ground that it was not interfering with the soil, 
but only pulling down an erection on the common, was described by Lord 
Sxinroil', C.J., in Sndgrove v, Kirby, supra, at 6. 4H'L a« a short loose note; 
and he added that it did not appear clearly that we dmendant in iliat case did 
more than make a gap in the hedn to let his cattle into the common. In 
^y case Mason v. Ceeaar, wpra. is dearly inconsistent with Sudyrove v. Kirby, 
$upra, and Arlett r. Ellis, supra, which are both decisions of the Exehequer 
Chamber. 

(l) Cooper ▼. Marshall, \upra. Compare Horsey v. Hagberton (1609), Cro, 

Jec. 229. * 

(m) Hadesden y. Qryssel (1607), Cro. Jao. 195. There are several earlier caeee 
to the same effect. 

(n) In Coots v. Ford (1900), 83 L. T. 4S2, where there were euiriM in the court 
ToUs of a manor in Wiltshire of presentments extending over a hundred yoaie 
that rabbits should be destroyed in the lorddiip with guns or dogs, or in any other 
way without hindrance of any person whomaoever; and compere the Oustuxnary 
of the Manor of Bolsover, quotra in TorUmd {Duke) v. Hill (1866), L. H. 2 Kq.^ 

B 2 


Bxot, 1. 
As n gafaift 
tbeLoidof 
the Honor. 


No inter¬ 
ference with 
rabbits eus. 
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Scot. 1. 
Ai against 
tte l^rd of 
the Manor. 


Abateoient at 

cofumoaer’a 

rink. 


Oommoner'l 
remeiiy 
eoforoeable 
by action. 


Order for 
removal. 


Burciiari'es 
by lord. 


comtnoners to kill rabbits upon the waste may be good, though ft 
custom for anyone in the parish to do so would be unreasonable 
and bad. 

A commoner cannot fill up a trench in the common cut by the 
lord, or dig down molehills, or cat the grass, wood, bushes, fern, or 
other things growing on the common (o).^ 

1097. Where a commoner abates an inclosure on the common he 
does so of course at his own risk, since the lord, having the right to 
approve, may bring an action for trespass, if he can show that he 
had loft a sulficioncy of common ( 2 >). 

A commoner may pull down a building erected on the common 
which interferes \<ith the exercise of his right, though he cannot 
do so when the house is inhabited ( 9 ) unless he has j>reviously 
given notice of his intention to remove it (r). 

1098. In all cases of interference with right.s of common by a 
lord of a manor, except the absolute exclusion of the commoner and 
his beasts, the remedy of the comiuoner was formerly by an action 
on the case or an assize, t.s., a writ of assize for the admeasurement 
of the common («), and is now by an action for damages M'ith, if 
necessary, a claim for an in junction. 

1099. As corainonors are themselves entitled to remove inclo- 
Hures which would permanently exclude them from a portioji 
of the common where there is insulliciency of pasture (f), so 
d fortiori when they bring an action against the lord in respect 
of such inclosuros they are entitled to have an order for their 
removal (a). 

1100. W'here the lord surcharges the common with his own 
stock, so that the commoner cannot enjoy his right in as full and 
ample a manner as he ought, the commoner must not take the 

76>>, at p. 7(i8, for a custom for tho teuaiita and sokemon to hunt and take foxes, 
huroH, uiid biitie, and fieh in all places, except in the pork and mill pvole, for thoir 
own benotit. * 

(») Howard v. Spencer (166d), 1 Sid. 251; Potter v. North (1CG9), 1 Vent. 383, 
1 Wma. Suund. 353 a. 

(;>) Jtobinum v. Dnleep Sho/h (1879), 11 Ch. D. 798, C. A. The restriotioos 
impeded by statute upon the lord’s right of approvement (see p. 50il, ante) will 
not affect hia right to maintain on action for trespuss. 

(a) Perrp y. Fitz Howe (1846), 8 Q. B. 757, followed in Junta v. Jonre (1SC2), 
1 ll. & C. 1. 

(r) /lovie*'V. WilUcenu 16 Q. B. 546; and aeo Latw v. Capeey, 

[18911 8 Ch. 411, whfte Currrv, Jr» though it was unnecessary to decide 
<the point, was dearly of opinion that Davies v. Williumt, supra, was to be 
followed. 

{•) Hudesdm v. Oryssdl (1607), Cro. Jao. 195; Cooper v. Marshall {\lb'7),'\ 
Burr. £59; Stuiprovev. KiHti/ (1797), 1 Bos. & T. 13, Ex. Ch. For a desetipdon 
of thit usize for adm^uremont of the common, see 3 Bl. Com. 238, quoted 
in Wiiliams, Eights of Common, p. 121. It woe the early form of asoertaining 
the extent ed everyone’e rights on a common, and. with many other old fesrma 
of aotiou, waa aboltdied by the Beal Propei-ty Idiuitation Act, 1833 (3 4t 4 
Will 4, c. 27), 8. 36. 

(() AHett V. £ilis (1829}i^ 9 B. dt C. 346; and other cases referred to io note {k), 
pt. 515, ottde. 

(a) Robertson t. Mar^pp (1889), 43 C3i. B. 484, C. A., per Qtmusa, J., at 

f. 496. 



61t 


Part Vill.— Riaara jtKD RsMisiMtai or Oomronkrs. 

law into his own hands and distrain the surcharge {b). His remedy 

is by action (c). As against 

llOL An aetion may be brought by an individual commoner 
against the lord for interference with rights of common by sur- 
charging the common with Ijis own stock or by approving without 
leaving sufficiency of pdsture, or for digging marl, loam, sand etc., ^ght oC 
to the detriment of the pasturage (d). auttos. 

U02. In the case of approvement the burden of proving that NeocMityof 
sufficiency of pasture is left is uj)on the lord (if) ; but in an action “j 
against the lord for surcharge or for digging marl, loam, sand etc., ©f 
the onus prohantli is on the commoner, tho distiuctiou arising from 
this, namely, that, the lord having made a grant over the whole 
waste, hitf right to inclose is trc‘ate<l as a right conditional upon lii.s 
establishing that there is sufficient waste left for tho tenant to enjoy 
the right of common granted, whereas the exercise of the right of 
turning on stock or of getting marl, loam, and sand is by virtue 
of his ownership of the soil, and i.s subject only to the tenants 
complaining, if they can establish their complaint, of bis unduly 
availing himself of that ownership (/). 

Where the tenants of the manor are entitled to the exclusive 
pasturage of the common, or the lord is limited to a number 
of stock certain, the lord is reduced to the {)osition of a stranger 


(6) Coney'a Case (loSH), Oudb. 122 ; 1/ail v. Harding (1760), 4 Burr. 2426 ; Cajie 
V. tScott (1674), L. It. 9 Q. 13, 269 ; uitd sne title Amuals, Vol. 1., pp. 378 
(r) HkUI V. Harding, $tipra, jier T,or(i Manbkield, O.J., at p. 2430 : " But il 
tlxcro bo DO custom to exclude the lonl totally during tho commouiiig fteaeuii, liie 
proiierty in the soil would at loaat give him a colour for puttiiif; his uattle there; 
and though he overcharged the common, no cattle of the lord’s can be deemed 
trespaoseis, or the lord a stranger in his own soil. The oomniouors therefore 
could havo no authority in themselves to take an immediate and summary 
execution against tho cattle of the lord by distraining them damage fruHnut, as 
they may the cattle of a stranger, who has no pretence or e* jour of right.” 

It was considered at one Ume that a commoner might distrain (he cattle of 
the lord ; see Kadick t. J^argiter (1608), Cro. Jac, 208 ; Vin. Abr. tit. Ootiu 
luoiier, A, 8. 6; Trulock y. IK/u'le (1638). 1 lloll. Abr. 405. But in Ketditk y, 
Paruitrr, supra, the lord was reduce to the position of a commoner on his own 
loud, the exclusive right to the pasturage after Ijummos Day being in the tenant 
of the manor, and tiie lord was restricted to turning out tntee horses. Hall v. 
Harding, supra, has been constantly followed (see Caja. v. Scott, supra) ; and 
there are other cases to the same effect; see Anon. (1611), Oodb. 182; and 
Compare Atkinson y, Teasdale (1772), 3 Wila. 278 ; Whiteman y. King (1791), 2 
Hj. BL 4, where A., who was possessed of a quantity of laud in a'comm<m field 
with a light of common over the whole*field, and B.,^bo had also a right of 
common over the whole field, entnred into an agreement for their mutual advw« 
^age and convenience, with mtdual oovenante not to exercise their respective 
rights for a term of years, and it was held that if during the term the cattle of B. 
ahooid come upon the land of A*, he might diatrain them damage fonsant, Ae case 
being taken out of the rule relating to nghte of common by the mutual covenants, 
and B. being in the pomtion of a etranger as regards hie i^ts of common. 

In an action against the lord lor surcharging, the commoner mustpartioiUaiiy 
show the surcharge, thou^ in an aetiim against a stranger he neeif not {8mUh 
y. FmreB (1675)* 2 Mod. Bep. 6) ; and see p. 622, post. 

((A See note (c), supra. * 

{si Conn's Case, suwa ; Ilobertsoa y. HarUgjtp (IbH'i), 43 Oh. D. 484, 0. A. 
pSf^ r»Y, L.J., at p. 616. 

(/) Hally. Byron (1877), 4 Oh. D.^a67,j»r HatL, V. O,, atSlO. 
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Bbot. 1 . or of another commoner, and it is not necessary for the commonfir 
Ab against to prove special duma^ to enable him to maintain an action against 
the Lord of the lord {q), but in all other cases ^ the commoner must prove that 
the Manor, he has not suflicient common left for him(^/). 

Consequently in an action against lord of a manor or against 
a 'person who has put cattle on the commofi with the licence of the 
lord the commoner must show that he has sustained a specific 
injury. It is not enough to show that the cattle consumed the 
grass, as in the case of a, stranger, but it must appear that there 
Mas not a sufficiency of common loR (i). 

'I'he question of what is a sufficiency of common has been already 
dealt with (/c), but'where a lord of the manor fails to show that 
sufficiency of common is left for the commoners, and acts of in- 
closure and digging turf, loam, sand etc., liave been going on for 
several years and might, if unrestrained, constitute evidence of a 
custom in dimitmtion of the commoners’ rights (Z), the coininoners 
are entitled to a decljiratiou tliat the acts complained of constitute 
an injury to Ihc ir rights and to an ouler for the removal of such 
inclosuroH (wi). 

Acts M’liich, if done by a stranger, Mill suppojt an action at law 
against liimta}* will also sujiport an adieu against the lord, pro- 
vidcil thai the coniuioncr can siioM’ tlial sutlicieucy of common is not 
left for him (e). 


Rifjhts of 
frudioMor 
l»f ninour. 


ItL'iirwiMifii- 
live ui-lioiiM. 


1103. A freehold tenant of the manor does not by ceasing to pay 
(piil-rents and by neglecting to claim admittance lose his rights as 
against the lord (p), 

1104. Coujinonei-.s may join for the protection of their rights, 
and an action may bo brought by one on behalf of himself and 
im behalf oi tb.o other commoners, or where there are different 
classes entitled, as, for instance, freehold tenants of the manor, 
eojn iioldd’H, and owners of enfranchised copyhoKbs, a representative 
of each class may sun on behalf of himself and on behalf of the 
other uMunbers of the class. Tim action is in *thc nature of a bill 
of p< iu*t), and is the most effectual remedy for establishing the rights 
t>l the coinuionors and for quieting them in the enjoyment of those 
rights when they are menaced by the lord (q). 


(</) l{(<oau8<t Ihu lonl'fl cuttlo, or his cuttle in excess of the number which lie ie 
eutitied to niti on, are not there under colour of any riuht. 

(A) Smith V. t'everell n»i7ri)v 2 Mod, llep. 6 ; Com. llig. tit. AciioD on the Case 
for a DisK^'bftuco, A 1. * 

(0 HuhtrUou V, Mixvtvpp (1SS9), 43 Oh. ll. 484, 0. A., »»er StikUKO, J., at 
p. iOl. » 

(A) 61m p. 506, ante. * 

(/) See Bateson v. Grten (1793), 6 Tom Bcp. 411. 

(rn) Btfberison v. HarU^p, supru; and see p. 51(1, anf«. 
fw) See p. 522, post. 

(o) Bob^tatmjv. HaHtmp, sitjmi, per STlRLOfO, J., at p. 601, following Hall r, 
Jtf/roH (1877), 4 Oh. I>. 667; Cvneif's Case (1686), uodb. 122; Awinson y, 
Teasdnle (1772)^ 3 WilB. 278; and Mtikr v. Smiernan (1669), 1 Wma l^uai 
843, 346 b. 

(j») HamcA ▼. Quern’s College, Qj/ord (1871), 6 Ch. App. 716, following 
Ckkherter {EarlS y, HaU (1851). 17 L. T. (o. 8.) 121. 

(f) See PouieU y, Poms (A’arf) (1826), *1 x. A J. 159, the earliMt oaM to 



^ART VIII.— Rights xnd Bemegim or Commoners. 

A j advent made against representative defendatits in an action 
vrill bind other persons who are not parties ^ the action, hut whose 
interest is similar to that of the representative defendants or some 
of them, unless such other jierSons can show fraud or collusion, or 
that the court has been misled by the case, being not properly 
fonght or fairly represented*or unless they can show some special 
gronnd of exception, all of which defences are opou when the 
decree establishes only general rights. An action in such H«case 
against a person who was not represented in the original action is 
not a supplemental proceeding, but an original action, and any 
restrictions upon bringing actions iinposoil by the decree must be 
complied with (r). • 

1105. A judgment in an action which ustablisbos rights of 
common over waste bind sold by a lord of a manor to a granleo 
who inclosed it, is not, in the absence of any evidence of entry on 
the land or actual disturbance of possession, breach of a covenant 
for quiet enjoynmnt, even though, in cousequetice of the judgment, 
(in Act is passed under which the grantee's interest in the property 
is purchased as in land subject to rights of common; and, in the 
absence of any evidence of a grant of rights of common by the 
lord or his predecessors in titli', llie court will not infer that there 
must have been such a gi'unt so as to entitle the grantee to (lauiagos 
tor a breach of covenants for title («). 


which it is Ticcossai v to rotor. A bill of jx'iu o hsis to a c rt.iiii ^‘^|«nt.l>o^•n Hii|ier. 
fipilinl in pmctico by R. S. C., Or<l. Ifi, r. t», imdi'V which ono or moro of 
niimeroufs poisons haviiip tho eanio intoi-ost in ono cause or inattor may suo or 
be Huod. or may t)ft a itlinrisod by tho (‘fuirt or a jinltro tu dofisnd, on iM'tialf of all 
so intori'stod. but care has to })o I'vorci'-ofi in di'cidiii!.' wbat cbo-soM can 
K' reproaented, and tho ♦'urlior oasos afftinl a^nido. Thus, hills havr* boon main, 
tainud by frcoliold tonants on behalf of fliotnacivcs and other freehold tenaiitH 
(Z'oice// V. I'oiria {J-Jarl) (iSlIH), l Y. & J. loW, and caaea in not« tberotii); by a 
treehobl tonant on behalf of tho fi'<>cliold and cojiyhold toi>intM of tho manor 
[Smith V. ItrowiiUiir {Karl) R. R Eq. 2n) ; by th ^)0 freoholdorH of a 

manor on behalf of tlnpnielves and all other fromiohlers wIkm-o thorn worn no 
copyholders (UorriVfc V. (,hirm’a Orfurd (IS71^. a l.'h. App. 710); hy a 

freeholder suing on behalf of liimHell' iukI all other fnvdiold teiiiints of tho maiior, 
thoup;h he only proved rii^hts on bnhnlf of the frnoludderH within a certain ure.a 
of the manor, and although ho mifrht have aned omlwdmlf of the eopyholdors 
also who had oo-extonsivo ii;rhts with tho fwhiddoi's [JMU v. Thomiiaon (1S71), 
6 Oh. Afp. 732); and comp.iro Vi-jd; f'orfHtratwn v. I'iUnnffifn) (1737), 1 Atk.2K‘i. 

(r^ Vommimoners of Sewera v. (1S7B), 3 Ch. l>, CIO, where, after an 

earlier action {C<mmiasion«r8 of (Urntae (1874), L. R. ,19 Kq, l.'M), 

had established general rights of common in Eppi^i;; Forest, and an injunction 
had been granted against tho continuifnee of nuinei*ii8 inclrmiircs recently 
made by numerous lords of manors and grantees from them, tberA 
dating representative defendants from each manor, the defendant, who was 
a grantee from one of the lord), bui had not been mailo a party to tho grovions 
action, alleged that ho wai^ot bound by tho decree, but bis wnUuitiou failed 
on the grounds abm'o stated; and it was also held that, as hy tho Epping 
Forest Amendment Act, 1572 (35 A ,36 Viet. c. 05), no new legal proceeiiings 
except such supplemental or amended Bills as might bo fiM by tlie CommiM> 
sionen of towers for the purpose of mtdking etfectual the suit of 
e/ Semr» t. Glaam, tnpra, were to be instituted wilhout leave of the Epping 
Forest Commissionws, the action against Qellatloy required tne katvo of the 
JBjming Forest CommiMnonem. 

Howard ▼. MaiUand (1883), 11 Q. B. D. 695, C. A., which also arose out 
ol deorse in Commmiotiert o/ Setters v. Qlaeae, evjpra. 


S19 

8wt. l. 
As against 
ths Xiord of 
ths Manor. 


Effect of 
jiidKment on 
lord's graulca 



620 


Commons ant> Ktohts of Common. 


Rutt. 1. 

As against 
the Lord of 
the Manor. 

KTuIence of 
rifi'htB ot 
common. 


Where 
commoner 
euea on hm 
own liehnlf 
alone. 


T^emeea an<l 
oocupicni. 


No liabililT 
(or (Utii»{;i* 
cauHCfl l\v 
cserciHO of 
right*. 


1106. Copyholders claim tlielr rights by custom, while freeholders 
claim by prescription (a), a distinction which is sometimes important 
when the nature of the evidence has to be considered; for a custom 
may be proved by reputation, and hearsay evidence is admissible, 
while such evidence* is, as a rule, not admissible in support of a pre¬ 
scriptive claim. The freehold tenants of vt manor, however, must 
have in common some rights over the waste as against the lord, 
although such rights may vary inter »e; and although they cannot, 
like copyholders, allege a custom on which hearsay evidence is 
admissible, yet wTien there is evidence of rights sufficient to justify 
the conclusion that the original grants included these rights to the 
original freeholders, and that such rigljts have been exercised for 
ail time, a general right of so large a description is established 
that the evidence of all other persons holding in the exact position 
of a plaintift becomes admissible (a). 

Where rights have been exercised for many years the court is bound 
to try to find a legal origin for such rights; and consequently where 
the evidence shows that the rights have been exercised by the freehold 
trnantfi of a manor and also by the inhabitants it will be presumed 
that the iuhahitaiitH ciaitned through the freehold tenants (f;). 

1107. But although one commoner may bring an action in the 
nature of a hill of peace on behalf of himself and other commoners 
who are numerous, to liave the rights of the commoners established 
and to prevent interference with those rights by a lord of a manor, 
lie will not be allowed to bring such an action when he sues on behalf 
of himself alone. In such a case his remedy is to bring an action 
for disturbance of his rights, in which, if he proves his rights of 
ooninion and that the lord has invaded those rights, he will be able 
(o recover (c). 

1108. Lessees or occupiers cannot proscribe to have rights <»f 
common, and consequently any action on the part of lessees or 
occupiers must be by prescribing in the names of their landlords(d). 

1109. In the due exerciso of his rights the commoner is not 
answernhlo for any damage which accrues to others from their own 
negligence or misconduct. Thus; if the lord sets up a stack of corn 


(ii) n’ormt" V. Qufen'$ Ojc/urd (1871), 6 Gh. App. 716, The poeitian 

of froehohlpm wan Ihore dosenbed aa that of t^aroholdera of different cineeee 
t'Inimiug against a fraudulent director of a coimpany ; they may join against a 
common enemy, though, aftsr the common right w established, there 'may he 
htigatiqn among themsalves as to whd are entitled to the gains obtained (iut'd., 
*per Lord Hatsbki.xt, Ii.C., at p. 72<}). 

(h) Jhid. at p. 727. But see eontrd RiKert {Loi'd) v. Adamt (1878), 3 Ex. Th 
391, for the reasons against such a presumption. 

(c) rhUlifu V. HuSxm (1867), 2 (;h. App. 243, where a bill filed agamst the 
lora of the manor a copyholder who alleged that he had been admitted to all 
the lands and horeditamenta held of a manor except one amall tenement, and 
olainisd that he and the owner of the small tenement were entitled to aU the 
profits arising from a waste of the manor (except certain woods), was on appeal 
dismissed with costs, ae not being in tbe nature of a bill of peace. 

(rf) Orimfieod v. Afor/owe^lifiz), 4 Tsffm Eep. 717; TUIntry v. 83m (1890), 43 
Ch. I>. 08, C. A.; .dtMtia v. Jim W«( (1877), 7 Ch, D. 689, though in that case it 
appeared that under a bye-law made by the homage in pursuanoe ci a dead vf 
grrangement in the time damea L oempem had rights oi oommoii. 
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upon the common, and the commoners* e^tUe eat it, or if thd SbotJ. 
owner of land in an open held leaves his corn or other crop uncut As ifainst 
after the day appointed for Growing the field open to the the Mftd of 
commoners, and it is eaten by the oouHuoners' cattle, in the Man or, 
neither case will there he any remedy against the commoners (*), 
nor is the owner entitled to drive out the commoners* cattle {/). 

mo. Where a man has common in a field vhilo it lies frbsh, 
and not sown, the owner will not be able to defeat the right of the p*rtiui 
commoner by only sowing part of it, but the commouer is entitled 
to common in the residue, for otherwise a part might be sown every OUlUlUiiU, 
year to deprive the commoner of his right (;/). 


Sect. 2 .—An against uthur Cotimo)iers, 

mi. In many respects the rights and remedies of n connuoner surciiaigiug. 
against another corapioner who prevents him from enjoying his 
right of common to its full extent by surcharging the common, which 
is the most usual form of interference, are the same as against the 
lord of the manor or owner of the soil. He is not entitled to con* 
slitute himself a judge in his own case whero cattle or other stock 
are on the coinmun under colour of a right, even though that right 
may be excee<kHl, and ihei'efure he may not distrain the cattle of 
another commoner, hut his remedy is by action (A), formerly an 
action on the case or an assixo (i^. 

Hut if the right of common is for a number certain, ami one 
commoner surcharges by putting on more tlmii the number to which 
Ins is entitlod, another uouimoner may distrain {k). Where the 
number is not absolutely certain in point of number, but is seltled 
with relation to the quantity of land, as, fur instance, two sheep for 
every acre, one commoner cannot distrain the supernumerary 
cattle of another commoner (1). 

It is no defence to an action for surcharging the common that the 
plaintiff himself has surcharged (m), and the plaintiff need not show 
that he turned on aiiy cattle of his own at the time of the surcharge, 
hut only that he could not have enjoyed his common as heneiiciidly 
as he ought (n). 

In an action by one commoner against ano'thor fur surcharging 
the plaintiff need not particularly show the surcharge (o), but in an 
action against the lord he mu8t(p). 


BL 817; 
Cinf (1701), 2 Hy. BL 4. 


Null tr. Harding (I 7 C 0 ), 


(<) i'urmar v. Hunt (1010), Cxo. Jac. 271. 

(/) Jbid. • 

(g) Tridoci v. Higgthy (1610), Yelv. 180. 

• (A) Atkiruon t . TtaidaU (1772), 2 Wm. 

4 Bnrr. 'i426 ; IVkiUman v. King (17( 

(A Seo p. 616, ante. 

(IQ Diam v. Jamm (1608), Froem. (s. &} 278; and compare Kentirk 
FarmUr (1608), Om Jao. 208 rand p. 617, ante. 

(/) Hm V. Hardinp, tupro. But it tba number ol acres held by the aur* 
ohufing commemer la known, the number ia certain, on (ho principle Id cerium 
cat miod cerium redrU peteei, PoaeibW nnd» tito present rulm ^ pleadiug the 
legality of a diatraM inight be upheld ill andit a ease. 

(m) Oom. Pig. Oonunon, 1; Hobem v. Tadd (1790), 4 Term E(q>. 71, 

M Hid.; WAte T. WrObag (1778), 2 Wm. BL 1206. 

A^raou ▼. Teaadede (1772). 3 WUa. 278. 

..a76),2ifod.fiep.6; 


Bmith V. Faerti (167 


aee note (c), p. 617, ante. 
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A commoner may irfaintain an action for surcharge where the 
right of common claimed is common of vicinage (q). 

1112. In cases of encroachment on the common by a commoner, 
another commoner wonld presumably iiava,a right of action if he 
could prove that the inclosure was such that his right of common 
was interfered with, but lie could not bring an action of trespass, as 
the ownership of the soil is in the lord; and the same principle 
would apjjly in other cases of interference with the common. 

1113. In many manors there are customary bye-laws with 
reference to turning out diseased cattle or stock upon the waste; 
but it does nut a])pear tliat, in the absence of such a custom, a 
commoner would have any remedy against another commoner who 
turned out discasiid stock (/). 

Skct. 3,— As atjaivst Slraiiffers. 

1114. Any act of a Htraugor whereby the commoner is jircvented 
from having the use and onjoyiuciit of his common of pasture in ns 
amphi ami bemdlcial a mauner as he otherwise would is a legal 
injury, for which an action will lie, even though no actual damage 
be proved {»). I’hereforo, in bringing an action against a stranger 
it is n<it ue<’essarv for a comniomu' to show that he has not suflicicncy 
of pasture left. It is <iuite siiflicierit to prove that the beasts of the 
stranger cou.sumed the grass. This follows the principle above 
stated (<), that where beasts arc on a common under colour of a right 
it is necessary to prove damage or iusuniciency of pasture, but tliat 
where there is no colour of right the commoner may take the matter 
into his own hands. 

Consequently, if a stranger turns beasts upon the common, a com¬ 
moner may distrain them, damage feasant, or may chase thoiii off the 
common, for a stranger has no colour to liave his cattle there (u). 


{,() rope V. {18T4), L. II. « Q. B. 20!). 

(r) Tlie «]uo8tioi) whetiicr a lord of u inauor -was justified in impounding a 
nmnay lUiU'o upon a common was dixcaeeod in Palmer v. Wone (1769^, 2 mis. 
9(1, blit the vaeo tiiniod upon pIoHdin^e which were bad on both aides, and 
was ovontunlly deeidotl on a plea of a custom of tho forest of Walthiiin. By 
atat. 32 Hon. S, c. 13, ropenlod as au obsolete statute by stut. 19 & 20 Viet. c. Ot. 
persoua weTO jirohibited from putting to iiaeture any horse, gelding, or mare 
infocied wit}i*Hoab or mange upon any forests, cluises, moors, worsbes, heaths, 
amiuious, waste grounds, or fcommou fields under a penalty’, the offence to be 
presentable at the court*ieot and the penalty to bo paid to the lord of the manor. 
A« to the Mssible criminal liability for turning out a horse or other animal 
known to be dangerous upon a eomniuu where there are numerous publie 
foot}iatiiB, see Jt. v. Pant (ISO,?), Le. & Ca. 6tiT. 

(*) He>bert90u v, Jlartopp (1889).4.'} Oh. D. 484, C. A., per STini.nro, J., at p. AOO, 
aurawitig upUio lavras gatherod from I.onl Coke in Maryt* (Robert) Case (IfilS), 
9 Co. Ill h; WeiU V, U'.idmo (1778), 2 Wnf. BI. 1233; Hobem v. Todd 
(1790),4Term 71; and Pfnderv. HWsirorfA (1802), 2 Bast, 1S4. No action, 

however, will'lie where the damaireis caused by the lawful user of ^land by an 
Ediomiug owner (George y* Lgeaght and Mtade-King (1833), 49 L. T. 49). 

(*) Sec pp. 618. 521, a«fo. 

(tt) Mkineonv, 2Vff*tf<if«(1772),3W3a 278,j^1>EGBST,C.J.,atp.290; Piaam 
y. JafMe (1098), Freem. (Xu E.),273; Pindar ▼. iradsuioftA, siijara. WeoHon y. StiUer 
(1682), 8 Iav. 104, in wdiitdi it was decided ^at a dunmoner could not diibitin 
rtbe cattle Of a strouf^ without aHeging qiedal damage, must be taken tohave 
been ovemiliHl by Pindar y, Wadsworth, sup^a, and tlm othm* cases above «ite4 



Part r[X.—SusPBNSioN and Extinouishment of Rights etc. 

Part IX.—Suspension and Extinguishment 

of Rights of Common otherwise than 
by Statute. * 

Sect. 1.—/?.</ Unify of Seiniu or l^osarsnioii. • 

1115. When the ownership of the whole of the land which gives 
the right and that of the land which is tho subject of the right unite 
by purchase in the same person the right of common becomes 
extinguished, whether the right be appendant *or appurtenant (a). 
But the estates in fee simple must be equal in duration, quality, 
and all other circumstances of right. If the one bo only a fee 
simple qualihed or a base fee, it will not be sufficient to work au 
extinguishment (b). , 

If there is unity of possession only, but not unity of seisin, ns 
where a man, having a right of common, takes a lease for years of 
the land over which the right is cxcreisefl, tho right is suspendod, 
and revives upon the expiration of tho lea.se (r). 

1116. But where a copyhold tenement to which a right of common 
is attached vests in tho lord by forfeiture, and lie regranls it as copy- 
bold to hold according to tho custom of tho manor, a right of common 
continues appertaining to the land (d); and wiiero the tenant of u 
particular farm having rights of common appendant or appurtenant 

la) 'l'i/rriiigham'« vl.'jSI), -I 0<>. Itep. »(ia. .'JS a ; Tiidor, L. V, Roall’roj)., 
'll n ed., p. 700. Thi.s decision, wliich w.'is in opiHisilion to soiiio earlior casOH in lh« 
Year Books, waa based on fhn jnincijile llmt, it wmh iijrainst a rulo of law that a 
rent, common, or other profit issuin'; ontof land should exist when a man had ns 
high and perdurable cstato in tho rent, common, or profit issuing out of tho 
land aa in the land itself, and therefore the rent, common, '*r profit, was hold !•* 
1«? extiuet. See too Cufr il.’)84), 3 Leon. 128. whe •, tho Abbot of 1>. 

being seised of a coinnion ontof the Inrjds of the abbey of as appendant f'» 
lauda of the Abbot of 1!)., fhe King after tho dissolution granfod tho possessioua 
of the abbeys to difrurent gmutees, and it was held tliat the right of common was 
extinguishi'd by the unity of ijosjowsioii in tho Crown ; seo also Sir It't'/luim 
Sawt/«r’$ Cane (16.30), W. Jo. ; nndc‘.«>mpare Afurifniir v. rurlosare (^rmmissionnrt 
for 'England a-wi \Vnlf$ {lS7-f). I». K. 9 (J. B. 1C2, per»IJLAC!KTjnux, J., at p. 174. 

(h) R. v. Hermitage {Inhahtlmite) (1691), Cartb. 239, whero Henry VliT. had 
before the birth of Ed\v.ird VI. acquired a manor of Pordington, which was 
parcel of tie Duchy of Cornwall, aud e common which was parcel of that 
manor, and over which rights of common wrere claimed, and was ther«for« 
seised in fee simple determinable upon the birth u I>uko of Cornwall, which 
was a base fee: bo also acquired in ripbt of tho CrotAi tho hinds in respect of 
which tho rights of common were claimed, and having therefore a pure hJ* 
simple indeterminablo in those lands, he had grauU'd all the lauds to iininntN 
niter the unity of poss<.'8sioti: i\^tcr much argument it was unanimously ^tsolvod 
by Holt, C.J., and tho whole court that this was not such n unity of possession 
as would destroy the prescription. See too Co. Litt. 81.3 h ; “A disseisor or 
tenant in fee upon condition hath as high and great au estate, but not so per¬ 
durable an estate as shall make an extiiigawbnient **: and ct.mnare Warburlon 
V. Parke (T837), 2 H. & N. &t, where the lessor of tte tenants wUo oceajuod the 
dominant tenement and enjoyed the common, was tenant for life^f, and occupier 
of the common. 

(t) Co, litt. IH b; Wmt WUdU Cam (l^), 8 O. Eep- "8 b. 

(d> Sipayne's Oast (IGO^, S Co. Rep. 63 a, the title of the eomholder by custom 
usder the grant wkudi was originally maile in respect of the laiios being paramount 
to 6m subsequent title of 6ie hwd i Badgtr v. Ford (18191,3 B. dc Ala. 163. * 
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Commons and Rights of Common. 


Sect. 1 , thereto becomee by inheritance lord of the manor, although the 
By Unity of right of common merges, yet the lord retains an interest which may 
Seisin or properly the subject of an allotment under an Inclosure Act, and 
PoBsessiott. allotment shotlld be measured by the value of the right of 
common («). 


PurchMe o( 
part o( laocl 
iiaTiag right 
of common. 


Re'graat. 


Iljl7. The purchase of part of the land to which a right of 
common is appendant or appurtenant does not effect an extrin* 
gnishment of the right of common over the whole, for the right 
is apportioned (/), 

Common appendant, being of common right, is apportioned on 
the purchase by the commoner of any part of the land in which he 
has common (c). But common appurtenant (except shack (h )) to a 
house or to land is extinguished by the purchase of any portion of 
the waste, and is suspended by a lease (i ); and the same rule applies 
to common in gross, and any other kind of common (a). 

ms. Where a right of common appendant has been extinguished 
by unity of possession, it cannot he re-created at the present day, as 
common appendant must have been granted before the Statute of 
“ Quia Em])torG8 ”(b); hut a right of common appurtenant may be 
granted at any time by the use of special words in a grant or 
(. conveyance (c), though not by the use of mere general words (d). 


(A IJfiijil V. Powis {Hurl) 4 K. & R f?o with the doraeune Innds 

of u.I(ird, ill which thcio iri a Mtnilar unity of poeaessiou {AnntdtU v. Fuhuuitth 
(W) 2 M. A S. 440). 

if) Co. Lilt. 122 a ; Ti/i n'n>fham'$ tjme (loS-l). 4 Co. Rep. 30 a, 3Tb; Tudor. 

“C. Ileal I>rop. 700. 

M iWrf.; and .we IT'^af JVi/d't Case (1601)), 8 Co. liep. 78 b. 

(/<} From a case quoted in lloUe’a Abridgment it would appear that common 
of shack is not extinguished by unity of posse-osioii. but it is doubtful whether 
more than common of vicinage in intended, and to this common of shack was 
supposed to be closely allied (1 Roll. Abr. 03.S). Common of shack, or mutual 
voinmoiiing, will not be extinguished by unity of possession for the necessity 
of the nublio good to use it without inclosure. Loudm's (JlisAop) Case (not 
reportea) was referred to by the court. 

(i) ir^ot iri'Ws Case, supra; Tyrringham's Case, supra; Bradshaw v. Eyre 
f1597), Cro. Eli*. 670; and see Morse v. ITeZf (1609), 1 Browul. 180, also 
i pport^ tub nom. More v. )f>^^, 2 Browul. 207; and Smith v. RwisaW (1598), 
Oouldsb. 117. 

|o) S,nn/er's Case (1630), W. Jo, 285; 6 Vin. Abr. 18. 

(f‘) 18 Edw^. 1, o, l (1290); see p. 448. ante. 

(c) Bradshaw v. Eyre (1597), Cro. Eli*. 570 ; Cawlam r. £Iaei (1S12), 15 East, 

108, per Lord EiXESBQItonaH. C.J., av p. 114, approving Bradshaw v. Eyre, 
is/pra, and SacJwvtrell v. Porter (1635), W. Jo. 396; compare Warhurton v. Parke 
(1857). 2 H. A N. <W, r*er Bkamweu., B.. at p. 70. » 

(d) Thus, the use of the words •' with all commons etc, thereto belonging or 
aptMOdafning *’ where there is at the lime of the grant no right of common 
existing » insufficient {Clenmds v. Lawhert (1808), I TVwnt 206; iHrim^ v. 
Peacock, Bulfit 17 ; Br*‘dskaw v. JSyre, eupra); hut a grant ooupded with such 
words as with all commonaeic. thereto appertaining or ocoupied or used there¬ 
with '* ( Worledge V. KittgemU (to99), Cro. EC*. 794) or “in any way thereto apper- 
tuning and usually d^ised therewith” {Styantr. Stoker (1681]^ 2 Vera.25m, or 
** with sa(di ootLxam a* the last tenant had enjoyed ’’ (Hall ▼. Byron (187 il 4 
Ch. D. 66? ; Baring F. Abingdon^ 2 Ch. 374, C. A.), will ereaie a new ri^t 
ot the rame nature as that pm-iuusly enjoyed, for, although it was not eosnmmi'm 
the hands of the grantor, it i* yNasi-coinmc^ us^ with the land (Bradsk^ e. 
Fvrs, supra) -, compare B^lord v. Byem (18081, } Taunt. 279, per head 
hUmixU), C.J., at p. 284; and see p. 528, post 



PART*IX.~-SaSl>BNSIOK AND EXTXNOUlSEKENt OF RlOHta ITO. 

Sect. 2.— Bjf Severante, 

1119. Whetlser a right of ochnmon is extinguished by severane« 
from the land or tenement to which it is {ippendant or appur¬ 
tenant depends upon the ^ay in which it can be measured after 
alienation. 

Common appendant, which is always measured by the capacity 
and requirements of the land or tenement to which it is appendant, 
as in the case of common of pasture by levancy and couchancy and 
in tlie case of common of turbary, estovers, piscary etc. (if such 
commons can be appendant («)) by the requirements of the house or 
farm, cannot be severed, and an exception of the rights of common 
from a cbnveyance of the land or tenement or a conveyance of the 
rights of common separately from the land or tenement will 
extinguish the right (J). 

The same rule applies to common appurtenant where the 
measure of the right is the same, but not where the number of 
beasts that may be turned out or the quantity of turf, peat, wood, 
ftsli etc. that may be taken is fixed (. 7 ). 

If the number of beasts to be turned out is certain, levancy and 
couchancy need not l)o prescribed or shown (h), and the right may 
either be excepted on a conveyance or demise of the land or may b#* 
granted separately (t), in any of which cases it ceases to be common 
appurtenant and becomes a common in gross; and so with a right 
to take a certain number of cartloads of wood, turf, or peat or a 
qertain number of fish (A). 

Sect. Z.— Py Son-unrr, 

U20. It is apprehended that if a ]>>erson who has acquired a right 
of common fails for a long period of time to exercise it he may 
lose such right if circumstances permit of the presumption that he 


(e) Bat as to this, *ee p. 46fi, avte. 

{/) Y. B., 26 Hen. 8, Trm., p, 4. c. 16; 1 Boll. Abr 396 ; Tin, Abt, lit, 
Common, O. 

(j) Drury V. JTent (1603), Cro. Jac. 14 ; and compare /?««»» ▼. Ckonntn (UWS), 
6 Taunt, 244; Daniel v. Uanelip (IG72), 2 Lev. 67; and Lalhhury v. AnrdiW 
(1823), I Biug. 217. 

Ih) Sievene v. Auriin (1676), 2 Mod. Rep. 185; Manchester {E4rl) r. Vale 
(166Q, 1 Wme. Sauad. 28 d; Diehard* v. Hquthl (1698), I lid. Bsym. 726; 
Thornel v. Laueh (1604), Cro. Jac. 26. • ■' 

(i) Drury v. Kent, eupra; Y. B. 26 Hen. 8, Trin., 4, c. 16 . ^ 

[k) It was at one time thought that ooinmoi) of eatovore etc. could not exiat 
* in grom because the reaeonablenem of the quantity must be liniileil by the 

iiecoanty for fuel and reputa (Y. B. 5 Hen. 7, 7 b, per Failii'AX, JJ; and a 
right to take an unoertain quantity withotrt each a limit might reeuU in tlm 
total destruction of the product, to the detriment of the owner of the land; 
but where the right ie for a quantity certain of mtovers these objoctioDe do not 
apply, and better opinion ia that Budi a right would be good in nroaa, and 
tlmt coDseqnently the right may be aeveved from the. premises to whioh it ia 
appurtenant; see OlayUm t. Corby 0843), 0 O. B. 415; Hayward v. Caminyton 
(1666), 2 Keb. 200, 311, where a prescription for so many ixurm aa two men 
Muld dig in fourteen days ae belonging to a messuage, but without an allegation 
that they wore to be spent upon tibe meaeaaM failed ; bat tibttte wee a distinct 
•sjnwaiion of opbuon that if it had bean alU^ aa a daiat in gross it would 
bafeeofioeeded. * ' 
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CojttUONS AND Rights of Comuon. 

has released it (/); but mere non-user, though evidence of abandon> 
tnent, is not conclusive^ evidence, and may be explained by the 
circutnstances of the particular case« ^ 

Xfie period of time during which the right has not been used is 
material only as an Element from which the. intention to abandon 
the right may be inferred. In each case the particular circum- 
stances must be examined to ascertain the intention (m), the 
; numBer of times the right has been exercised being immaterial 
if the claimant proves that he exercised it as often as he chose (n). 
In the absence of explanation, non-user for twenty years would 
probably be held to pmount to abandonment (o). 

If the non-user is accompanied by circumstances which show an 
intentional abandonment, such as the pulling down of a’ mill or 
house to which a right of common of turbary is attached, the right 
of common will primd facie cease; but if an intention to build 
another mill or another house is shown, the riglit continues (;j>. So 
if the cesser has been during a period in which tho commoner had 
no stock to turn out, the right will not he extinguished (</}. 

SiiCT. 4 .—liy Jit lease. 

1121 . A right of common may bo extinguished by a release of 
the right to Ibo lord; and in several early cases it was held that 
by a release of any part of the riglit. even yielding up the prolit in 
one acre only, tlio right of common in the whole waste was gone (r). 

(0 Tho earlier authontiea nro clear on tho point that a right of comnioo 
may ho lost hy non-usor ; see Bract. i!2!l; Kletu, 2 )5; ami eee also ElUm. 
Commone, pp. 131. The value of rights of common i« nowudaya com¬ 
paratively aniull in many places, and in recent cases tliese rights have been 
claimed moi-e for tho purpose of preserving ojten siotcoa than on account of their 
iuti'insic value. 

(to) The above statement is based to a groat extent, on tho analogv of casts 
relating to the abandonment of easements. See Ubrd v. .Tfiard (1852), 7 Exch. 
S38; R. V. C'^rtrZf)/(18-18), 12 Q. B. 5(.I (rights of way): Stt.hmv. .8iw^er« (1857\ 
8 E. A B. 31 : Mottre v. Rav^on (1824h 3 B. & C. 332 (rights to light!, where 
Lrrrt,r.rAt.E, <T., at p. 330, suggested that the same considerations migat apply 
to rights of common. 

(») See Carr v. Fo»trr (1842), 3 Q. B. 581. per P.vtiesojt, J.. at p. 58S; and 
compare Fh'gkt v. Thomaa (1840), II Ad. & El. 688, Ex. Ch. (right to light); 
Eaton V. Suaneea llateruvri'a Co. (1851), 17 Q. B. 267 (right to water); Bavty \. 
.4jBpfi*5rflrrf (18^). 8 Ad. * El. 161, 168, n.; JPayws v, Shtddtn (1834), 1 
& «.-■ 382. In' Muagiravt v, lpcb>»Hre for England and HTa/rs 

(1874), 0 0. B. 162,to right of pasturage usually enjoyed with a demesne 

farm of the lord of the manor was held not to h.ave been abandoned though 
no stpeh had been turned out for upwards of ten years. 

(o ' See Serntton v. Stmte (1803). 9 T. L. Ji. 478,; Monro v, Rawton (1824), 3 
B, A (;. .'fta; R. V. <7Wsy (1848). 12 Q. B. 515. 

( p) BwMooro V. Ramon, anpra.per IIotnoYl), J., at p. 337, and R, v. Chorleg, 
supra, per Dknman, O.J., at p. 310, • 

(f) Carry, Fatter (1842), 3 Q: B. 581. 

(r) IMfurham'S. Oreen,(11191), Oro. Elia. 593; Morte y. Well (1609), 1 Brownl. 
180; MUet v. Etieridge (1692), 1 Show. 207, the reason assignefa being that the 
common is entire'thioaghoat the whole land ; therefore a releaM in part ab»n 
disehaige the whole. Imubte have been entertained as to the correctnese of 
thia yjew (Btneon y, Chester 0"99^ 8 Term Bep. S96, per Lofrd EKrroir, at 
p. 401), but in Johnson y. Bamw (1873), L. R. 8 C. P. 627, Ex. Ch. (wheie the 
right m ({ucstion in tho case was held to be an exclusive right of pMture, and 
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A release in express words must be b;j deed (*); but a ^ 4. 

may be presumed from acts showing llie intention, as by a liijimeti' 
to inclose patt of the land, ^vhich has been held good by «ray 
of release (<). , ^ ; 

Sect. 5.—By Alt^fratUm of Commoner'* Tenement. 

m « 

1122. In all cases of alteration of tite commoner’s teneiueitt the InfanUtw to 
question to be determined from the circumstances of each case 

is whether or not an intention to abandon the right can reasonably 
be presumed. * 

1123. An alteration of the character of the land to which n Oonnnonof 
right of 'pasture is appendant or appurtenant effects an extinguish- 

ment of tlie right if the alteration be such lliat no cattle can be 
kept upon 11 je land or bo maintained from its produce ; for in 
such a case a release of the right will bo ])resnmed (a), as, for 
instance, if a row of bouses lui built upon the land or a reservoir 
made, so that it cannot bo restored to its original state or at 
least not without groat difficulty. 

But if the alteration is sucli that the land might oasily be turned 
again to the ))ur])oso of feeding cattle, the right will not be 
extinguished. So lotig ns it can be supposed that the commoner 
may have the intention of resuming liis right of pasture, the 
right will remain in suspense though the accommodation for 
cattle maybe destro 3 ’fd(fc). 

• 1124. Common of estovers or of turbary will bo destroyed if the KKiorerB and 
house or mill to which the right is appurtenant is pulled down, and t'ebury. 
no intention of rebuilding is shown. If, liowever. an intention to 
build another house or mill is shown, the right continues(c). This 
propo.sition, however, must be taken with the qualification that the 
rebuilding must be a restoration of the old tone.cent, and that uo 
extension of the right is involved (d). 

Sect. 6 .—By lUhamtion or Deetriu tion of the Prodnet. 

1125. Exhaustion of the product which 'is the sabject-matter of KxhHaatioa 
a right of common will necessarily put an end to the right, as, i»odiict. 
for instance, if houses are built on the land over which the right 
was exercisable, or the land is converted to such uses that no' 
grass can possibly grow, a right of common of pasture will he 

- ^ T—■——— ^ 

not a right of common), it was urgod in argument without dispute, and adopted 
by the cotat as good law. The real reason won alleged by Wfw.KS, J., in 
the couirt below (johnaon v. Bame$ (1872), L- B. 7 C. P. 692, at p. (IhO). to be 
that it costs a gvMter burden on the rest of the land. 

(s) Co. Litt 204 b. 

(t) MUet ▼, Etteridge (1692), I Show. 207. 

(a) <}arr v. LanJbirt (1866), L. E. 1 Bzch. IGS, Ex. Oh., where WinUliS, 3., 

in an ezhanative judgment, enunciflted tiie principles and illustratioas above 
etated which have smee been generally a]^med. * 

(b) Ihid. 

c) Uoare T. Bamatt. (1824), 3 B. & C,. 332, per UoLBOm J., at p. 337. 

)a) See LvtbreTt Cat* (1602), 4^ Co. Bepi 86 a; and other easee on p. 461,^ 

w44. • 
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or CoMMlM. 

.V. »* ^ ^ 

^.^ 1 . 'Dn commons by the sea-shore encroachments of 
ikNif'sea may destroy rights of common by covering pasture land 
with shingle (/). Common of turbary may be extiumiiahed by the 
complete digging out of the peat bed {<}) or i>y the araining of a 
macsh so that peats ctin no longer be obtained (/<). 

U26. As some rights of common can only be exercised on such 
parts of the waste as produce the particular product, tlie right will 
be held to be extinguished or not to have existed if the land 
is incapable of producing it (t). But where after an interval the 
product will reappear (A), or where there is no reason to suppose 
that the land is permanently incapable of producing it. the right 
will be held to be only suspended, and not extinguished (A). 


Sect. 7. —By AUerafioH of Commoner's Estate. 

Puroham of U27. At common law if a copyholder purchases the freehold 
freehold. of his estate, and the soil of the common belongs to the lord of 
the manor, he loses the right of common annexed to his estate (/), 
unless the right of common be specifically regrantod to him; for 
the common first used was gMinod by custom and annexed to the 
copyhold estate, not being of its proper nature incident to the 
copyhold estate, but a collateral incident gained by usage (w). 

Premmption U28. On enfranchisement of a copyhold tenement mere general 
of rcgraut. words, such as with the appurtenances ” (n) or all commons 
thereto belonging or appertaining" (o), will not efiecl a regraut. 
But if the words ** commons used, occupied, or enjoyed therewith ” 
or other words sufficient to show the intention that such rights of 
common as had previously been enjoyed with tlie land should pass, 
the rights will be revived (p). 

The existence of a special relationship between the parties might 


(e) See Carr v. Lamhert (ISfiO), L. Tl. 1 £xuh. ]<]S, Ex. C'h. 

(/) See Scrwttow ▼. Stmte (1B93), 9 T. L. E. 478. 

Q) Olarksun y. Wt^houte (1783), 6 Term Eep. 412, ii., wlioro a custom for 
oommonere having i-ighte of turbary in a moss to hold certain moss dales in 
severalty when cleared of the turvee was hold good. 


(i) See F&irdtm v. Underhill (1850), 16 Q. B. 120; Moreu-ood v. Tl'wid 
(1791), 4 Term Bep. 157 ; Masaweli v. Martin (18.‘]0), 6 Bing. 522. 

(A) See iZo5er£son v. Uartojm (1889), 48 Oh. D. 4N4, 0. A., where turves wor«» 
out on the waste, and the eviaence enow^ that the laud took from two to six 
years to mover. 

(1) As to the different effect of enfranchisement under the Copyhold Acts, see 
p. 0^, post. 

(*») Mocaam v. Huntar (1610), Yelv. 189: Drathhaw v. Eyr§ (1597), Cro.Elix. 
670; Wertidgs v. Kingtnml (1^), ibid. 794; and see note (d), p. 524, ante. 

(n) Masikm ▼. ffmUr, supra. 


(e) Stjfttitt V, Stoker (1691). 2 Vem, 250, though in diat case relief was given 
in equity after the lord had obtained a voidict at law. It appeare bum a note 
to tiM oeae that' the enfxMiehiaement luid taken place many yeais'txddre, and 
that there was a detect in lihe wifranchisement de<d of whidi dm lord was able 
at law to take advantage, hut that relief liad been given in equity to a 
termer owner. See aieo Baring v. Ahingfdmn, [1692] 2 Ch. 374, 0. A. 

(o) ftee Ball v. Syrvn (1877), 4 tlx. 1), 867 ; Baring v. Abingdon, etqmt; aad 
•arfier oomw therein referred to* 
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have ibe effect ol raising the presumption that a right of contmdtt 
vas intended to be granted or revived by ike use of mere general 
words, as where a tenant exerqjsed rights of common in respect of 
a farm held many years under a lease, and took a conveyance 
ot the whole farni(Q); but ip the absence of a special relatious||iip 
no such presumption Wtll be drawn (r). 

But when a copyholder claims common outside the manor, not 
by cusiom, but by prescribing in the name of his lord for hinf and 
all his copyholders, the common belongs to the lord, and not to bis 
estate, and is not lost by enfrauchisemout, and is enjoyed by all 
tenants of the land os it was before by the cojjyholder ijf)* * 

1129. When a copyhold tenement comes into the hands of the 
lord by forfeiture or opcbeut it di>es not tlioieby lose its right of 
cominun, for that right is annexed to all customary tenoiuents 
demised or demisable by copy of court roll, and while the estate 
remains in the hand% of the lord it continues demisable, so that 
if granted as copyhold to a new tenant the right of common would 
remain, but if the freehold be granted to a copyholder, it ceases 
to be demisable by coj>y of court roll, and Iho right of common is 
extinguished (/)• 

U30. An enfraiichisemeut under tho Copyhold Acts does not 
deprive a tenant of any commonablo right to which ho is entitled 
in respect of the land onfranchisod, but where any such right exists 
in respect of any land at the date of the cnfrauchisomout thereof, 
it continues attached to the laud notwithstanding the land has 
become freehold (a). 

1131. But although rights of common annexed to copyholds are 
extinguished on enfranchisement (except under the Copyhold Acts), 
there is no similar doctrine w ith reference to tho extinguishment of 
rights of common on the release of seigniorial lights iu ancient 
arable lands of customary freehold leuure, the reas being that as 
regards freeholds dimmon appen<iaiit was in ancient times a thing 
necessary and incident to the feoffment of arable lauds to be held 
of the manor in common socage (a). 


{q\ Poidge v. Carpenter (1817), G M. & S. 47. 

(r) Baring v. Ahingihtn, [lbS2] 2 Oh. G74, 0. A., whore a etranger took a 
eonveyance of a sioml part of a farm forming part ol' tlio domfittiie hnnlM of 
a loaoor, but iu terms which were in^utpiute <0 create a right of couuuou, 
and tho tenant of the farm hud by viitue of the lurd*a ownership of the wus^e 
enjoyed rights of common lor many years. 

* («) Crowder ▼. Oldfield (1703), 6 Mod. JBep. 19; and aue PiM y. IStHAUbg 

(16^). 2 Sid. 81. • • 

(f) Bad^ V. Ford (1819), 3 B. ft Aid. 133; Maatam v. Hunter (1010), Telr. 
189. Cro. ^ac. 233; Buring y. Abingdon^ ttqira. 

(u) Ckipyhold A^ 1894 (37 ft 38 Tiet. e. 46), s. 22, which /nkiie tho place of 
a. 81 of the Copyhold Act, 1811 (4 ft 3 'Viot. c. 33), aud «. 43 ol the Copj'huld 
Aet, 1832 (13 ft 18 Viet. e. 31). Enfninchlsemeot under the Act iuuluoes the 
disdiarge of freehold lands from hoiiots and other manofial. rights (*3iV/., 

a. 94). ■ . , . / 

(«) Baring y, 4bhgdotf, mpra, np[WoVed in Broome y. 11 etutom (18931, 08 L. '1*. 
631/ In the case of copyholds a right of oOnuooa is a coilaterai iuclJuul; no# 
p, 328, aide, • 
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Sect. 8.— liy Agreement ami Ig Custom of the Manot, 
Sub-Seot. 1.— h* OeneraL 

A 

m2. Lawful iiiclpsure of the common necessarily effects an 
extiD"uiKhment of common rij^hts; an'd, besides the inclosures of 
the whole or parts of commons under statutes for that purpose 
and yicloMure by the lord of the, manor under his powers of approve¬ 
ment (/;), inclosures may be made (1) by agreement between the 
lord and commoners, (2) by the lord under a custom of the 
manor, and (H) by usurpation or encroachment, which, though 
originally illegal, ha^ become legalised by lapse of time. 

Si'l! Si;i,T. 2. —//</ Ayrci'innit hvimen Lvi'd ami Cammnurrif. 

1133. As the lord of the manor or other owner or owners of the 
soil of a common and the persons entitled to rights of common 
over it represent all the interests in tiie land, they can inclose and 
divide it i>y mutual agre(!met»t, provided that all agree, ami that 
they are all legally capable of enUuing into an agreement for the 
jmrpose, subject only to such rij.striciions as have been imposed by 
railiaiuf'iit (c). 

The diliiciilty of oblainijtg the concurrence of all the commoners 
whore they arc at all nunieious and the ])robabilily that some of 
them are Jncivi)able of giving a legal consent make the extinguish* 
inont of rights of common by mutual agreement a matter of rare 
occurrence; and there is alwaj'S the risk that, after all arrangements 
have been completed, furtlior research may discover other persons 
mititlcd to rights of common and that all the proceedings may be 
rendered nugatory ((/)• 


(/y) i>p. ft sr(/., a iitf. lu cully tiini-r*, when the iiiclosui'eaud brin^uginto 
oullivtilion of wuHte lauds wna euiu-idoml boiioticiat to the State, aucbextinguish¬ 
ment of lights of coiniuuii by iiiutuul consent wus Tuiirh favoured by the coui-ts, 
nud iigri'oii'onta for the pmjiowj were even contirmod where a few coiiiinouors 
had held out. Now, howevor, jmMii* ft'oling and the teriilency of the courte is 
futirely in the opposite direction. I’ublic altontioQ is drawn to any attempt to 
iiidoHo n coiuruoii by ugrecuient by the necessity of advertising the iutention wree 
months previously'in local uewsjiapei-s (see (?ommou8 Act, 1876 (39 & 40 Viet, 
c. 66), «. 31), und the resistance or want of concurrence of a single oommouer 
would be fatal to anv agi-ooment. See 6 Vin. Abr. 1; Piggnti v. Kniveton 
(lOUlP. Toth. 8. 81, where lands which had been inclosed for thirty years by 
Noiisoiit of most of tbo imriidiioiiers, bat not of all, were oitlered to contitiue 
to Iw iiiclostid i‘ Magdalen Collegf, Ox/vnl v. //ide(1612), Toth. s. 84 ; lluthwelty, 
Widdting^ (1687), 1 Vfm. dSC. In 'Mabeerr y. Itrdiugfidd (1689), 2 Vem, 
KW, bovravor, preference was expre»H*d for a stint, which was considered a 
natural and proper equity- to have decreed, though one or two humoursome 
teniutte stood out. 

(c) Kal&oly, the necessity of advertising the intention to inclose (see note(6), 
•w/M-o, nud p. 809, aitte). An iiiclosiire by agreement between the lord of the 
nuiuor and the commoners, not being an approvement under the Statute oi 
Merton etc. (see p. 609, OR<e]|,-does not i-equire the oousent of the Board of 
Agriculture and Fisheries to make it legal. 

(«#) See liaherUon v, HdHapp (1889), 43 Ch. D. 484,0. A., where tiie lord of the 
msnor of Banstced ixpae^ed that he had bought up the riehte of ell the 
oommonere, relying on the uumW who had daimed a sbiue of the puMhaee- 
XAoney of parts of me commons w*hich had bem talmn by e nilwwy oompany, 
but others having rights ol oonsiderable value were sumequeutiy dhiooveiea. 
Fpr afdim ml ttgiecmout to wcloee, see EncyolopsDdia at Form% VoLIV., p.lSStt 
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S0B-8bct. 3 .—Cmlmary Ittclotur* fty ihe Lord. 

1194. Approi^ementa by the lord of 'the manor nnder the 
Statutes of l^prion and Westminster 11., and inclosures of certain 
parts of the waste by statute for special purposes of course put 
an end to rights of commcm over the lands *eo inclosed. These, 
however, are dealt witn elsewhere (c); and it is intended to deal 
here only with inclosures of parts of the waste by which rights of 
common are extinguished under a custom of the manor. * 

1135. A custom for the lord to grant or lease parts of the waste 
without restriction is bad in law, and a reservation of such a right 
by the lord will not be presumed in spite of long*continued user (/); 
but a custom for the lord to grant parcels of the wasto with the con* 
sent of the homage, even though suiliciency of pasture be not left, is 
good ( 9 ), and may be exercised as against an enfranchised copyholder 
who by reason of the enfranchisement is debarred from attending 
the manor courts (li). In such a case the consent of the homage 
means the consent of the majority of the homage (i). 

Although the lord may hy custom be entitled to inclose with the 
consent of the homage, yet if there are others, strangors to tho 
manor, who are entitled to rights of common, tho custom is incirectiuil 
as against them, and any inclosures arc bud (j). 

These rights of inclosing parcels of the waste hy special custotri 
with the consent of the homage, which may be exercised either by 
the lord of the manor or by other i^ersous interested in the waste, 
are of greiit variety. 

• 1136. The power of the lord of the manor to grant, with the 
consent of the homage, parcels of tho waste to be held of him l)y 
copy of court roll, is quite distinct from his right us owner of tho soil 
to approve leaving sufficiency of common, which is a common law 
right superior to any custom (k). Inclosures made by approve* 
ment are of freehold tenure, while the inclosures made under these 
special customs are for the benefit of a new teoani, the land being 
held by copy of court roll (0« The right of approvement may exist 
in a manor where there is also a right of granting land to hold 
by copy of court roll with the consent of tho homage («i). 

U37. This power of creating new copyholds by special custom 
is an exception to the general rule that copyholds cannot be 
created at tbe present day (n); and it can only be supported by 

- . . —■ . — .. II .. . . . .. 

(e) Soepp. fi03 et seq., AlO H $»j., antf. • 

{/) Baigtr v. Ford 0819), 3 B. & Aid. 153, whfre tho lord had granted 
lenses of parcels of the waste tor upwards of a huudrnd uud fifty years; Jr/ftt 
V. AKm (1829), 9 B. & 0. 671, Ex. Ch. 

(a) Bouleott v. Winmill (1809), 2 Camp. 261; Folkard v. IJmnoMtt (I7T«), 
i Rep. 417, n.: Wtrdworth (Lady) v. Clay (1076), Cos. temp. J''iuch, 

(A) Ramsey v. Cruddas, [18933 I U. B. 228, C. A. Compare LaSKdks f, 
Onnlow\Lord) (1877), 2 Q. B. D. 433. 

(») wmtworth (Lady) v. Olay, supra ; Ramsey v, Cruddas, supra. 

ij) Commissimers oj Bewers v. OUum (1872), 7 Ch. App. 456. 

S k) Sm, ■» to th» dietbetiou, Duhsrley v, Jroge (17^8), 2 Te^n Rep. .392, n. 

I) ArUtt V. EUis, supra. 
m) Duhsrley ▼, Pof^ supra. 

W) See Hughes v. Games (1726), 6eL Cae. Ch. 82. Elton, Comnums, p. 257, gives 
iostonoee of oepybolos having been established by private Acts which hou 
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the authority of a custom, though it has been said in one cime 
that it >vas riithcr a'reserved right of the lord than a custom, 
and that the rcaKon of such a reservation might be/the vicinity of 
the land to Loudon (o). It is undoubtedly true that such customs 
exiat in many manors near London (f), W instances have been 
found in many other parts of the country (q) and in manors within 
roya^ forests (r). 

In most cases the customarj’ grant of waste land may be made 
tn any person willing to take the same, whether previously a tenant 
of the manor or not («); but in others the grantee must neces¬ 
sarily be a tenant (fy 

1138. The Co(>yhold Acts point to the diversity in the customs 
of diilerent manors in the mode of obtaining the consent of the 
homage and of exercising the privilege, while recognising the 
necessity of obtaining that consent (a). 

But no such grant may now be made without the consent of 
the Board of Agriculture and Fisherie.?, who in giving or with¬ 
holding their consent are to have regard to the same considerations 
ns are to be taken into account by tljoui in giving or withholding 
tfioir consent to an inclosure of common lands (/;); and when a 
grant has been lawfully made under the Copyhold Act, 1894, the 
land therein comprised is to cease to bo of copyhold tenure and to 
h(> vested in the grantee thereof to hold for the interest granted as 
in free and common socage (r). 

The custom of the manor and the statutory requirements must be 
strictly followed where a cnsU)mary right of granting land from tht 
waste is claimed by the lord (d). 

1139. Besides the customary iticlosures by the lord of the manor 
in many parts of the country, customs have been proved in some 
manors for the tenants of the manor to make inclosnres for 
their own benefit, w'hich may be cither permanent or temporary. 
Customs for the tenants of a manor entitled to rights of turbary in 

not been eo before, and allotments under Inclosure Aote are generally to be of 
tbo same ten ureas the land in respect of. which they are allott^ (Inclosiu-e Act. 
tsld (SAP Viet. 0 . 118), 8. 9'(}. So with land exchanged under those Acts 
e. 147; M*nd ▼. Leman (1859), 7 De G, M. ft O. 340, C. A.). 

(e>l Fvlkard v. Jlemmefi (1776^ 6 Term Eep. 417, n., per Dh OaXT, C.tT. 

(p) E.g., Stepney (fr«jtiwrtA (LadtA ▼. Clag (1676), Caa. temp. Finch, 263); 
Iluclcney {Tjissen v, Clarke (1774), 3 Vr'ils. 341). 

('/) JDurham (A. v. Warrington (Inhabitan.t») ;17S6). 1 Term Eep. 242); 
Framfiel4 Sussex (2 WRl%ans,"<^pyhold», p. 493); and see other iostaiicos in 
Wrttkinsnist of cnetome of pt%rtacular manors. 

(r) West Tluni, in Waltham Forest {liouhnft t. rTiiimt'/? (1809), 2 Camp. 26t); 
Woodfoid, nl»o ill Waltham For««t {Hekwingr v, Jtouiell (1862), *2 F, & F. Rio); 
Wiud»iorFoi'Mt(<'A*«)>n«a v. Oi/>/w n862), 2 F. i F. 864); and see C'onmiu- 
s/onm of Sm>tr» v. waeee (1872), 7 Cn. App. 4.»6, 

(e) See y, Winm*U (1809), 20airip. 261; 2 Watkins, Copyholds, p. 313. 

tt) E.g,, in Hackney {Tyeeem-^. Clarke, eupra). 

(a) Cot^faold Act, 1894 (67 ft 38 Viet c. 46), S. 83, replacinsr C. 91 of the 
Copyhold Act, 18il (4 ft h Viet c. 35). 

' ( 3 ) Oopyliold Act. 1894 (37 ft 38 Viet c. 40), •. 81 (1) and (2) ; M to these coo- 
ddtinitioiis, see p. MlO, poet, 

(e) Ibid., 8. 81 (3). 

(a) As to the compositioit ql the manor emurto. the summoning of the oouit% 
oqd the constitution and dutM of the homage jury, see title CorTaoxDB. 



Part IX.— Suspension and Extinguishnent of Bights itc. 

eertain parts of a waste to inclose them for their own use when 
all the i^at was exhausted (e), and for the commoners to elect a jniy 
of twelve to 'Manage the ino<fr for oue year, with power to inclose 
portions for their owm use during their ye%r of oihce, have been 
held good {/). Of temporarjr inclosures there are many in8tanceB*(<7). 

Sect. 9. — Encroachment. , 

1140. Bights of common may also be lost upon part of the waste 
by an encroachment upon the waste which has become lawful 
i;hrough lapse of time; and a commoner is in no better position 
than a lord of the manor whose right of enfry is barred by the 
Ktatuterof Limitation (h). 

This principle has been recognised in the Inclosure Acts, which 
provide that unauthorised inelnsures of less than twentjl^ears at 
the date of the first meeting for the receipt of claims in inclosuvo 
proceedings are to be deemed parcel of the land subject to be 
inclosed, but that all encroachments of more than twenty years’ 
Bfauding are to bo deemed ancient inclosures, but not so as to 
carry any right of common or an allotment in respect thereof 
which might be claimed in respect of ancient inclosures (»). 

1141. Encroachments made from the waste by a tenant w'lll be 
presumed to have been made for the benefit of his landlord unless 
it appears clearly from some act done at the time that the tenant 
intended to make the encroachment for his own boneiit, and not to 
4iold it as he held the farm to which the encroachments w'ere 
adjacent (k). The doctrine above laid down, though questioned (f), 


{#) dhrksftnv. Woodhouee (1783). 6 Term Bep. 412. n.; and «ao 2 Walkina, 
CopThulds. p. 493, whore a custom for the old tenants to ciiitivaie thuse portions 
of the w.<i8te which adjoin their tenements and to nuik» small inclosures for 
fecial purposes of farming is mentioned as ezjetii.g in the manor of 
Framfield, Sussex. • 

(/) Smith V. Bnmtt and Ctifford (1663), 1 Sid. 161. 

f^') E.g., to take and make tillage on the waste and the commons hr 
appointment of the bailiff or other officer of the lord paying a yearly rent, and 
after two crops taken nlT the same ground the land shall be common auain ’* (2 
Wa tkif ia, Copyholds, pp. 498, 604; and see pp. 648, 652, 666, 667), 

(A) Creach v. Wilmot (1762), 2 Taunt 160, n. ; Hamlet v. Bac/m (1809). 2 
Taunt. 166, recognised in Tapty v. Wainwrwht (1833), 6 B. & Ad. 396. See 
Beal BToperty limitation Act, 1833 (3 & 4 Will. 4, o, 27). bb, 2, 17, and Ronl 
iToperty limitation Act, 1874 (37 db 38 Viet. & 57), ss. 1, 6, which reduced the 
tunes within which tn action may bd brought to itcover possession to twelve 
years and thirty years respective^. • 

{*) Inclosure Act, 1846 (8 & 9 tlcfc. e. 118), ns. .W. 62- Clupstions msy nrise 
under the latter section in censequence of the reduction of time untjpr the ileal 
I’roperfy Limitation Act, 1874 (37 & 38 Viet. c. 67), as to wLolher the yaluor 
acting under the Indosim Acte (see p. 650, cun be in a better position lu 
brinj^ng eje<toent to possemion of an ent-roacbment than any other 

person. It ie submitted, however, Hhat, if the case shoukl arise, the eucroacher 
would have the benefit of tlie later Act . 

As to these sections and cs to the effect of a finding in theinolosure proceed' 
Jngs contrary to fact that an encroachment has been made iot leas than 
'iwenty years, tee pp. AM, 667, po$t. 

(*) Doe d. Lewit v. 6 C. ft P. 610. per PakxS, B. 

(jf) Doe d. Cokovgh v. MuBimr (1796). 1 Esp. 460, per Lord Kewtow, on 
the ground if the landlord could mover, the act of the tenant would 
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has been adopted in subseqaent cases (>»), with the slight alteration 
that it is better to say that the tenant is estopped from disputing 
the title o! the lord to the encroachment as much^ to the rest 
of the holding (n), or that the encroachment is annexed to the 
holding (o). s 

It seems that the rule applies to a copyholder so as to make 
an encroachment made by a copyholder part of the copyhold 
tenorfjont (p). 

1142* The application of the rule as to an encroachment enuring 
for the benefit of the holding or of the landlord is not confined to 
encroachments actually conterminous with the holding. It is* 
enough if the encroachnu nt be so near that by reason of its 
nearness the tenant gained the opportunity of making it. and tho 
landlord,^ight have tacitly acquiesced in it (c/). Thus, the inter¬ 
vention of a small river and fence and a narrow atrip of waste (/•)» 
or of a road (a), was lield not to rebut the presuinptioti, 

1143. The fact that an encreacher in poHsessifJu of land in such 
circumstances that tho Btatuto is running in his favour takes a 
lease of adjoining land from tho owner of tho land of which he is 
in posac.ssinn does not alter tho character of his previous posses¬ 
sion 80 as to raise the presumpliou that after he had accepted tho 
lease ho was occupying the land as part of the demised premises, 
and not on his own account (fj; nor is he precluded from showing 
eiijoyineut of tho land for upwards of twenty years by the fact that 


mnkn the Iniidlonl a trespap«or: nud sw Atxhtws v. Halloa (isj;’,), a E. & B. 
u-nt, j>fr Lord Camcbeu.. O.J., at p. VM. 

On) Doe (1. tyn/t v, Tidburi/ (IS,'>4). 14 C. B. 301 : Die d. r. (lS4fl', 
l.'> \V. 5sd: v. flailea, ?»/)/•,«; v. Millard (lS.vol, 11 

Kxrh. 313; Whii'nore v. Ihntii^hrifa MSTll, L. T?. 7 C. £\ 1, jier WiLI.Es, at 
j», b “’flirt rule irt hn^'.id upfin tho oMi'Kofion of tho tenant to protect Iuh land- 
I'lrd’s TfghN and to dclivor up tho fubject of hw tenancy in the Haine condition, 
fair wear anil tear excepted, aa that in v hich ho enjoyed it,' Theie is often great 
trtmptntiiUi and oppnrtunitv alTonled to the tenant to take in adjoining land 
«lii(h mayor may not be fiia landlord'^, and it is considered more convenient 
and more in accordance with the rights of property that the tenant who 
luKs availed himself of the oppmtunity afford^ lum by his tenancy to mak^ 
eiicioachmente should be presumed to have intended to have made them 
for the benefit of tlie reversioner except under ciix-ninstauces pointing to 
nu iiitentiviu to take tho land for his own benefit exobmvely. The result is to 
avoid questions'which would, otherwise frequently ariso as to the pxxpertv in 
land and to exchalo yersoqp who have ctyne in as tenants, and who are likely 
to {ncToafSt, from raising such questions,'* See too A.-G, v. Ttmline ( 1880 ), 
15 Oh. 1>. 130, C. A., |jer Corrox, L.J., at p. ICO, approving irAi/more v, 
Ilnmjdtriea, an^tm. 

I fi) .4/nfrtfii'ii V. ITailea, tttprn, per (\iMrnET,r,. O.J., at p. 353. 
o) HinffmiU V. Millard, tupra, j\er Pahkk and AtUKRaoN, BB., at p. 319, 320. 
p) A.-d. ▼. Ttmlim, aupra, per Fkv. J., at p. 760^ In that case, which is 
the only reported case on the Ji«'njcct, the Court of Appeal, however, hold on 
tho facts that tho encroachment, even if made, was not u fact znsde as an 
accretion to the holding. ' 

ia) LUburw (Earl) v. Dariet (18f»0\ h. E. 1 C. P. 259, per WlUM, J., at 
p. ^; Kiugamill ▼. MUlard, supra, 

(r) Ituhurne (Earl) v. Daviea, rupra. 

(s) Andrewi V. Hailea, swm; Dve d. Lloyd v. Jones, $upra, 

(0 I>ma V. Baty (1835), Jb. E. 1 Exch. 259.' 



1?ART IX.—Suspension and Extinouishment of EioHts liitd, * B35 

while the time was running he took a eonv^yance by the homage of ®*®** *■ 

land contigumis to that in disnute in which the latter Avas described Enoroaoh* 
as waste Ionova). UMlt 

1144. Although as % geiJtaral rule the intention of the tenant to iniAntiw <rf 
make an encroachment for his own benctit must l»e shown at the 

time wlien the encroachment is made, a subsequent severance of 
the encroachment from the demised premises may liave the 
same effect if brought to the knowledge of the landlord ; but 
if the landlord is allowed to remain under the belief tjiat the 
encroachment is part of the holding, the tenant is estopped from 

denying it (6). 

• 

1145. The rule applies whether the land taken belongs to the land- i^ami sublet 
lord or to a stranger, and the fact that the landloid hai|givGn his ^ 
assent to the encrcviehinont is imnmteriiil (c); but if the landlord 

on apjdicalion refiise.s bis consent, and the tenant nevertheless 
inclo.ses and builds, the presumption is rebutted (d). 


Part X.—Inclosure of Commons and 
Common Fields. 

^ ShCT. 1.— hdroiluctory; IndoHure hefore 18-15. 

U46. Ihior to 18-16 the iiudosure of commons and the substitu- Sb-iiiitory 
tion of allotments in land for the riglits of common and other i'o»viBionBand 
rights which existed in or over commons was almost entirely 
carried out at great expense by private Inclosurc Acts («). 

fcJinco that date all inclosures, with very fc v exceptions, liavo 
been made under the machinery provided by the Inclosure Act, 

1845 (,/’), and its’numerous amending Acts, under the supervision 
of the Inelosure Commissioners and their successors. 

1146a. The Act of 1845 provided for,the appointment of two Jnclfwure 
commissioners to act with the First Commissioner of Her Majesty’s Uommis- 
"Woods, Forests etc., as commissioners to carry tiie Act into execu- Kn 
tion, under the title of “ The Inelosure Comini.-isionera for England 

(a) Jft* V. Wright (1816h 1 Stark. ^149, whure tbo land wau a ainaU piAce 
of waste adjoiaiag the workshop ana premises of a Aikri>e>iUir and betwoeu them 
aud a road aci-oss the commou; and putting up stakes, dopomting timber, lind 
raising a small bank between the land anefthe road weio held to bo aulliuient 
to amoiuit to an inelosure. •Bnoroaobxaent in tbis way on a viUagie gtveu or 
common ie of frequent occurrence. 

(IW KingtmiU v MUlard (1855), 11 Ezeb. 813; Dc>e d. TJtyd v. Jmie$ (184€), 

15 M. 4 W. 580, where the tenant made an indowrmeiit on hie leaae that 
iodosuree made by bim were to be delivered up at the end of the term, but 
subeequently executed e conveyance of them to bis son, which wee not delivered 
nor followed by any porseBsion. 

(c) Kivgmiu v. Millard, Mpm, f» PARKS, B., at p. 314 j Whitmore v. 

Mumphriea a87l), L.R. 7 C. P. atp-O; X-<?. v. 2VWi«e (1877), 5 Ch. D. 750. 

(d) See Poe d. Sadddry v. Maet^y (1451), 17 Q. B. 373. 

k) Needy 4,000 ouch Acte wexe peoeed during Ibe prededing biuidred yean, 

(/) 8 & 9 Viet 0.118, • 
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8 kot. 1 . and Wales.” In 18D1 the work of the Inclosore, Copyhold, and 

lntro> I'ithe CommisKioners Was amalgamated in one office under the 

doctory; Inclosure CommiHsioners Act, 1851 (y), though the ^arate titles 
Inclosare were preserved, and the three eomiuissioners were subject to 
before 1845. peripdical reapiK»iutm6nt. They were from time to time intrusted 
with the execution of numerous Acts dealing with or relating to 
landed property, and in 18B2 became the Land Commissioners 
for Efiglaud (h). In 1889 their powers and duties were transferred 
to and vested in the Board of Agriculture (i), which took over in 
1908 the powers and duties of the Board of Trade under the Acts 
relating to fisheries and fishing with the title of “The Board of 
Agriculture and Fisheries ” (A:). That is now the designation of 
tlie Board. 


lucioHttn! 1147. Ope of the earliest Acts for the improvement of common 
Act, 1773. fields and the regulation of the common rights thereon was passed 
in 1778(0, intituled “An Act for the better Cultivation, Improve¬ 
ment, and llogulation of the Common Arable Fields, Wastes, and 
Commons of Basture of this Kingdom.” It provides for fencing 
oif the tillage or arable lands lying in common or open fields and 
cultivating them under such rules, regulations, and restrictions as 
shall be agreed upon by three-fourths in number and value of the 
occupiers, with the consent of the owners and the rector or titlle- 
uwner, at a parish lueoting called for the purpose. Such rules and 
regulations were to remain in force for not more than six years, and 
ludd masters or field reeves might be elected to superintend the 
fencing and enforce the course of husbandry agreed ui>on(;a>. 
I'lxpenses incurred were to be. deemed common expeiise.s, and might 
l)e assessed upon the different occupiers in proportion to the value 
of their holdings. The time of opening the common fields might 
also be varied by agreement (n), but the rights of cottagers who 
had rights of common over, but no land in, the common fields were 
protected either by a provision for compensation or by setting 
apart such portions to be used by them exclusively as they might 
agree to accept (o); and the rights of any persons having sepai'ate 
sheepwalks or pasture of cuttle (p) were to be preserved unless 
they gave their consent in writing to a composition for the sumo 
or to a limitation of their rights. Provision was also made by 
which “ balks, eludes, or meers" (q) which might be waste and 


(y) 14 A 15 Viet, a 53. . 

(A) See Settled Land Act, 1882 (45 d 40 Viot. c. 3S), s. 48. 

(*) Board of Aspieulture Act, 1889 (52 A 53 Viet. c. 30). 

(A) Board of Agriculture and Fisberiea Act, 1903 (3 Bdar. 7, o. 31). 

({) 18 Oec. 3, 0 . 81. Act, though still unrepealed, is of little practical 
imp^^oe^ owing to the indosure of so many of the common and omn held 
land* in Boland and W>1 m either under private Acte or under suuseqi^uisnt 
Inoloeore Acts. 

(m) IhiiL, e. 3, ’ 

:«) /Wd., a. 7 . 

Hfiti,, 8«. S an# 9. 

(p) SB. 8,9 and 10. Ihwmimably either common in groee is hme refoired 
to, or a r^ht of common exeanaBabie in respeot of lands other thoeo in the 
common fields. 

fy) 'Iheee balks or meen itme nerrow stripil of gram running between the 
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wfire inconveniently interspersed fttnong the arable lands of a 
common field, other than those which had,been used as public or 
private rou<ls, might with the consent of the lord, ol persons 
having a seplMate 8heepw'alk,*and of three-fourths in number and 
value of the occupiers of the common field lands, be })loaghod up 
and converted into tiSage* an equivalent being provided and laid 
down as common under the direction of the field master or field 
reeve in a more convenient part of the field (r). The boundarieH 
between the lands were to be shown by stones (s). To meet 
expenses of draining, fencing, or otherwise improving wastes ami 
commons, the lord of the manor, with the consent of three^fourths 
of the commoners, given at a meeting held for the purpose, was 
empowered to lease for not exceeding four years any ^lart of the 
waste or common not exceeding ono-tweifth (t), or in case of 
stinted commons assessments might be made and levied in a 
similar manner for the like purpose («). The times of opening 
and closing stinted pastures might be varied and a close time fixed 
in the case of commons open all the year round in a similar way, 
the rights of dissentients being protected by the setting apart of a 
particular portion of the common for their use (a). The admission 
of sheep to a common which was fed and depastured only by horses 
and cattle might be agreed upon, and the turning out of rams on a 
common between August and November was prohibited (b). 

U48. The Inclosure (Consolidation) Act, 1801, for consolidating 
in one Act provisions usually inserted in Acts of inclosure, and foi* 
facilitating the mode of proving tlie several facts usually required 
*on the passing of such Acts, was an Act which occujiied in regard to 
inclosures much the same position that the Jiunds Clauses Consoli¬ 
dation Act, 1845, occupied with reference to railways and other 
undertakings of a public nature. Many of its provisions were 
embodied in (ho Inclosure Act, 1845, but it was not repealed until 
the year J89tHc). Such of the cases arising Uji n it us are still of 
practical utility Nvill he referred to under the Inclosure Acts, 1846 
to 189U. 

1149. The Land Tax Redemption Act, 1817 (d), provides that on 
any inclosure of commons or wastelands liu allotment or allotments 
may be made to the owners of fee farm rents payable out of lands 
in the parish or district in which the inclosure takes place in 

different field* or between the " landl ” in the field*#and would umaally, though 
not invariably, be waste of the manor. They would naturally be used a* reed* 
or ways to give acoees to the lande, but where wveral " latidn” ailjoining were 
in the same ownenbip. their removal would facilitate cultivation. 

(r) Indofluxe Act, 1773 (13 Q«o, 8, e. 81), es. 11—13. 

(*) Jffruf., e. 14. 

(t) Ibid., e. 13. * 

' («) IHd., B, 1$. 

(a) /l»d,f ea IS, 19. 

(b) Jbtd,, aa 20, 21. _ 

(cj 41 Geo. 8, c. 109. The whole Act wt* repealed by the (knnmon* Act, 
1899 (62 ft 63 Viet e,.30), which aleo repealed au amendbg Aet of 1821 (t ft 2 
Geo. 4, c. 23). 

(iiQ 37 Qep. 8, p, 100, m. 20,2U Tbi* enactment» stiU ip foros, 
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respect of land tax purchased npder the Land Tax Redemption 
Acts in lieu of such fee farm rents; and the provisions of any 
Inclosure Act, so far as applicable, are to apply to any such 
aliotiuents (c). • ^ 

1150. The Inclosucfl and Drainage (R^tes) Act, 1833 (f), provides 
ft remedy for the recovery of rates or astrassments made under 
Inclosnre fttid Drainage} Act.s or awards for defiaying the expenses 
of repairing or renewing private roads and drains, banks, bridges, 
sluices, and other works set out under such Acts or awards, and for 
the recovery of which, after tlio final award, no remedy was jwovided 
by the aw’ard or otherwise. After due notice of the rate has been 
served upon the person liable to ]>ay or the occupier, and the rate is 
twonty-ono days in arrear, two justices in petty sessions arc empowered 
to summon the party in arrear and give judgment, and by warrant 
to levy Ibc amount of the rate and costs by distress on the goods of 
the debtor or of the occupier of his lands, 'i,’enants whose goods 
are <Iistrained on may deduct the amount paid from their rent. 
Right of appeal is giveii to quarter sessions (fi). 

1151. The Inclosnre Act, 1833 (h), provi<lod againsb difficulties 
wliich arose on titles to Iniul allotted miiler inclosnre awanls where 
the ro<pjiremen(s of the Act as to enrolling the award with the clerk 
of the peace for the county or in one of the courts of record at 
Westminster within a specified time after the dale of execution had 
not been followed (i). 


(«) For the provisIoiiB mhiting to redoniptinn of land (ax, see title Lam) Tax,* 

{/) a & 4 Will. 4. c. 3o. 

{(f) Tho Inclosnre IfttS (11 & 12 Viet. c. 99), inakea full provi‘«inn for tho 
appointment of a raliii,:' otliepr to hw.k aftor the repair of works of this natui-e, 
ftiul tho collection and rocovery of ratoa to stnh repairs, iiv cases of 
iiiclosuro under the Inclosuro Act of IS Id and its umonditig Acts; sco p. d(>7, 
pewt. 

(A) :J Si 4 Will. 4, c. S7. 

f») All such awanls uro to ho «>od and valid from the drtto <tf execution not- 
withstaiidiiifr noii.eiii-oimcnt. The samo Aet gavo fai'ilitiea for securing tho 
ennvliueiit of such awards and for their safe cnsUslj', Tho Act also provided for 
tho nppointn\ent <‘f ccunniisaionorH to carry out Inclosuro Acts whore the 
appointiiiont of new connnissionera bctaiino ncjHwaary by reason of death or 
otherwise, and a fresh appointment ha«l Ijcou neglected or omitted to be 
made. 

All defects ill titles have probably long since boon cured by Injiso of time; and 
as tho powers of commissioners under local Acts must liavo expired or been 
supplied by orders of tho luclanire roiftaiiesioners under tho Inclosure Act, 
1845 (8 Ase Viet. o. llB),*e8. 158, 164, iheso provisions may be regarded as 
obs'olele. The dii'octions fur the enrolinont of inclosuro awards vaty very much 
in the numerous private and local Acta, Sometimos they were directed to he 
enrolled with the clerk of the pence for (ho county only, sometimes with the 
clerk of tho peace and a specified court of record; sometimes the particulsr 
court was not mentioned. But where enrolment in nyire than one place was 
directed, the parties were frequently content with making one enrolment, or did 
not enrol at all The enrolments of all awards directed to be made with the 
eourts at Westminster orewnpposed to bo now preserved at the Record Office, 
but are frequently not to ^ found there. In such cases, the directions as to 
enrolment were probably dinegardgd. A retorn of all inclosnre awards in the 
custody of the clerks of the pence for the different oountiee was furnished t9 
Paidiaiuent in 1904, and is published aa a parliamentary paper (1904, 60). 



P^RT X.—Inclosuri of (Commons Aim Common Fields. 

1152. The IncloBure Act. 1896 (J), commonly kno>vn as Lord 
Worsley s Act. amended by the Inclos^e Act. 1840 (k) (both 
of which are now i^epealed (/)), enabled two-thirds in number and 
value of th^)ersons intei'es^d in and having rights of common 
over any open and ooiumou arable iiolds, yicluding any nntilled 
slips or balks therein. oV any ot)en and common meadow or 
pasture lands or fields, to inclose such lands and extinguish any 
right of commonage without the assent of Parliament, provided 
that the necessary consents were given in writing at or subse¬ 
quently to a meeting of the persons culled for the purpose. 
Commissioners wore to he appointed to carry out the iaclosure, 
divide the lands, and make an award, with full poMers of receiving 
and adjudicating upon claims and objections, settling disputes 
other than questions of title, ascortuiniiig and straightening 
boundaries etc., and other powers usual in Inclosure Acts, but the 
Act was not to autliorise the inclosnre of any waste (»/) whatsoever, 
whether witli or without the assent of the lord of the manor, nor 
the inclosurc of open fields within certain dislauccs of largo 
towns («). 

1153. Tlio expense of private Inclosure Acts and the irrcgnlarities 
and delay which ofUjii occurred in carrying out tljcir jjrovisions were 
fully brought out in the evidence taken by tlui Select Committee on 
Commons luclosure in 1844, under th<> chairmanship of Lord 
AVorsley, and their rfjport, dalo<l the 6th August, 1844, concludes 
with a recommendation that the suj^rintendouco of all appli- 

^calions for the iitclosure of land and the carrying the sumo into 
Operation slionld he intrusted to some central body to whom all 
local finictionaries should be responsible, hut that the sanction of 
Pariinmeiit in regard to all inclosures authorised by a central 
board of eonimissionera should be requisite before their decision 
should have legal elTect. 

The report of this Coiumittoo resulted in ii e passing of the 
Inclosure Act, 184.6 {o), and Ilje OHtaldishment of the Indosuro 
Connuihsioners for llngland and WaUss, whose functions are now 
discharged by the Hoard of Agriculture and Fisheries. 


(j) G A 7 Will. 4 , c. llu. 

:{ & 4 Viet c. .‘il. 

(/) Jiv the Commons Act, 18JK) (tV2 A 03 Viet. c. .30). s. 23, aial Seshnd. JI. 

(t») In a ease within tlie writfu’s whore an u])i>lictitiou to the 

Land CoitiTiussioners for the inclosure «>! a large i^xu-nt of ojiou fields and 
a small iKirtion of waste was refused, the parties intervstwl divided tiio (naiii 
fields under this Act, leaving the waste out of considerution, and Uterehy 
the parish lost the tieneiit of large allotmeiitN for recreation and field giirtlciiH 
which would hare been provide if the upjdicatiou had heoti graiftiid by the 
Ijmd OommiosioDMW, 

(n) These two Acts were largely used, but it was found that in many caw«s 
the proceedings under them were informal, that their mtichinwy was aitpUed to 
waste and other lands which the courts eunsid«.rod to be exmuded from tlie 
sphere of their operation, and in oonsoqneuoe that tlid titio to lands which hud 
been allotted ana inclosed under awards made in puisuance^of tbem in many 
cases ptnved defective. They have liecu littlo nsc«<I during the last forty 
years, and were Gufdiyrepeulra as stated in note (0, tujpra, 

(o) 84 » Viet. c. 118. , 
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8bct. 2.— Scope of the Lustoaure Aeta, 1845 to 1899. 

Sgo-SEcr. 1.—/« Oeueral. 

1154. The scope of the Inciosure* Act, 1845, whi^ marked the 
commencement of a new era in the history of legislative dealing 
witJi the inciosure o! commons, appears frpm its title: ** An Act 
to facilitate the inciosure and Improvement of Commons and 
l^ands held in common, the Exchange of Lands, and the Division of 
inlerliiixed Lands; to provide Remedies for the defective or incom- 
}>lote Execution and for the Non-exectilion of the Powers of Oeueral 
and Ln^cal inciosure Acts; and to provide for the Revival of such 
Powers in certain CjiRes.” 

A series of amending Acts was passed to supply omissions and 
deficiencies which practice discovered in the original Act flown to 
the year 1870, when, in consequence of the altered feeling of 
Parliament and tlm country with reference to the inciosure of 
commons, ns shown by the fact that no hielosures hud been 
sanctioned by Parliament during the preceding ten years, the 
Commons Act, 187C (p), was passed, which, after reciting that 
" inciosure in severalty as opposed to regulation of commons 
should not ho hereinafter mado unless it cun be proved to the 
satisfaction of the said Inciosure Commissioners and of Parliament 
tiiat such inciosure will he of benefit to the neighbourbood (</) 
as well as to private interests (r), and to those who are legally 
interested in any such commons,” makes provision for much fuller 
in(i>nii!ition being given to the Commissioners in any appliculien 
relating to a common with reference to the laud proposed to he 
dealt with, it.s situation and characteristics, and the circumstancc.s 
of the neighbourhood ; and also provides for a method of regulation 
\inder which, while the common remains in its natural stale, the 
rights of common and other rights of the commoners and of the lord 
of the manor can be ascertained and i)ut under proper regulation, and 
the common itself cun be improved by drainage, manuring, planting, 
and put under the managoment of a body of poiiser\utors, with 
bye-laws and regulations for the prevention of nuisances and fur 
keeping order on the common (rf>. 

89& ieVict. c. .'lO. 

171 Deflued iu tlio proaiublo tu the Act to be “ the health, comfort, and 
eonveiiicnce of the inhubitants of anv cities, towus, village, or ])o])iiloiig 
iu or near aujiv pariah in which the laud piDpuaed to be inclosed or any part 
thereof may he situate.” . ■ , 

(r) advantage dC the persona interested n» lord of the manor and 

oultiluonen in the ootninon to which an application rebites. 

(•) Although regulation of cumuions in the full sense was only introduced by 
the CoinmouR Act, 1876 (89 & 40 Viet. o. 56), some* provinon in that diiecdon 
was mude oy ^e ludosure Aot, 1845 ($ & 9 Viet o. 118), but ptindpally in 
providing t&it parts of a oommou for which au ludosqra Act bod been passed 
might be retained as stinted pastures, with provisions for their management 
tsee p. 568. 7 >n«t), and in the ibteregta of the^ persons directly interested as 
tHMUmoners. The Commons Act, 1876, has in view the interests ci the neigh¬ 
bourhood and the nneral pubUc to a much greater extent, and wil^ that ob^ct 
requires nnich fuller mformation to be given to the Boi;^ in all applications 
relating to a common, has extended the scope of the inquiries to be hdd by 
the assistant commissioner, and in other respeota has amended the proaisioiis «4 



■ «tt 


Past X.—Ihcuodbs or Ooshoks ASt> CussoN 

U56. The jurisdiction of tlio Board of Agriculture and Fisheriea 
over tlie ioclosure and regulatiou of oooimous iu general is conferred 
bj the Inclosure Acts, 1845 to 1899 (f), and over the reguiation of 
metrojmliUnaiComnions, t.«., oommons the vrhole or any pirt of 
which is situ^d within the metropolitan police district as existing 
in 1866 («), by the Metropcditan Commons AAs, 1866 to 1808 

The consolidation of* these Acts is much to be desired (x). 

ScB'^ecj’, 2.-~~LttnJi drtxH with iiud fWsofta uitei'mfiJ, * 

1156. Lands which may be dealt with under the IrudoKure Acts 
include not only comuions or waste lands in the ordinary 
acceptation of the word, but also (<i) - - • 

(1) All lands subject to any rights of coimnon whutsucvor, and 
whether such rights may bo exorcise<l or enjoyed at all times, 
or may be exercised or enjoyed only during limite.ii titues. seasons, 
or periods, or he subject to any suspension or restriction wliataoevor 
in respect of the tinio of the enjoyment Uu:roi>f; 

(2) All gated and stinted pastures in which the property of the 
soil or of some part thereof is in the owners of the cattlegates or 
other gates or stints, or any of them ; 

(6) All gated and stinted pastures in which no part of the 
property of the soil is in tlie owners of the cattlogates or other 
gates or stints, or any of them ; 

(4) All lands lieid, occupied, or used in common, either at all 
times, or during any time or season, or periodically, and either for 

*tho Act of 1845, so that in cusr*s of iuclusurn ai\(l ni^'idutiuii ut tho })r(>soiit duy 
tl>e pRK^dure j*» rc:juialeil by tbo Aft of 1870 down to tbo time wliffi tho pro- 
viHiuuitl order roccivoei tho conflt nnttion of Piirbnuifiit, 

(t) The group of Actasodesignatud by the Short Titles Act, 1896 (69 & 60 V'ict. 

c. 14), oompriacathefoUri\?ing: laclosure Act, 1845 (8 dt 9 Viet. o. 118); litflomua 
Act, 1846 (9 & 10 Yict. c. 70); luclo.sure Act, 1847 (10 & 11 Viet. c. Ill); 
Inclosore Act, 1848 (11 12 Viet. o. 99); Incloaure Act 1849(12 &, 18 Viet, 
c. 83); Inclosuro Cuminisiiionora Act, 1851 (14 & 1,1 Viet f. 5<‘lj ; Jncluauro Act, 
]8o2 (15 & 10 V'ict. ct 79); IncloHure Act, 1854 (17 A 18 V'iut. e, U7); lucloaure 
Act, 1857 (20 & 21 Vict c, ;il); lucloaure Act, 1869 (22 & 23 Viet. c. 43) ; 
luclosure etc. J’hcjieuaoa Act, 1S68 (31 & .32 V’ict c. 89); CVnniiiona Act, 1876 (§9 
A 40 V^ict, c. 56); Coiuiuous(Kx 2 tcn.sc 8 ) Act, 1878 (41 &42 Viet. c. 56); C^tiniiiona 
Act, 1879 M2 A 43 Viet. c. 37); Comuionable Compoiisation Act, 1882 

(45 A 46 Viet. c. 15); Commons Act, 1899 (62 & 03 Viet, o 30). 

(u) Sm MetroiKilitan Police Act, 1829 (10 Oeo. 4, c. 44), a. 4, and .Schedule; 
Metropolitan Police Act, 1839 (2 A 3 Viet c. 47), m. 2. 

(w) Metropolitan Commons Act, 1866 (29 A 30 Viet. c. 122i); Metroiiolitan 

Commons Ameudmeut Act, 1869 (32 A 33 Vict.4C. 107); MetropoUtuu Commons 
Act, 1878 (41 A 42 Vict. c. 71) ; Metropolitan Connnons Act, 1898 (61 A 62 
Viet. c. 43). * 

(x) A Bill for the purpose was {irepnrod in 1889, and was revised by the to onent 

wnter on bebnlf of the Land Ooinnussioners for liinglatid, but, witi^ some two 
hundred similar Consolidation Bills, it still awaits tho attention of Pariiamout 
An apparent misunderst^ding led, the House of CotiimcHis to withdraw tho work 
of consolidation of statutes tJu» Statute Law Beriaiou Comtmttee, a step 
whk^ has practically resulted in the work of oonsolidutioo of etaiuUfs beinj; 
suspended, with the above conseqnmioe; see Sir Coiwteaay llbert, i«gislative 
Methods and Foims, p. 73. » 

(ft) Inclosure Aet, 1845 (8 A 9 Viet, c, 118), s. 11; Coainioni Act, 1876 
(89 A 40 Vict. 0 . SO), 4^ 2, 37. *• Common ” in the Ac-t of 1870 m«.*ui4S and 
msiwdee any land subjeet to be inclosed undAr the luvloeurs Acts. 
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ull purposes or for auj limited purpose, and whether the separate 
jmrcels of the several .owners of the soil shall or shall not be 
known by metes or bounds or otherwise distinguishable; 

(6) All lands in which the property or right of or to^ie vesture or 
herbage or any j»art thereof during the whole or any part of the year, 
or the property or right of or to the wood or underwood growing 
and to grow thereon, is separated from the property of the soil; 

(<)), All lot meadows and other lands the occupation or enjoy¬ 
ment of the se{)arate lots or parcels of which is subject to 
interchange among the respective owners in any known course of 
rotation or otherwise (b). 

1157. The New l^orest and the Forest of Dean are expressly 
excluded from inclosure by the Act of 1815, and impliedly from 
rogniation or incJosnre under the Act of 1875 (»;). 

TIjo inclosurc of town greens or village greens is also prohibited (d). 

1158. For the purpose of applications for ihclosure and regula¬ 
tion and in incK)sure and regulation proceedings the persons 
interosUid in lands are the j)orHons in acUiiil possession or enjoy¬ 
ment of thu land or any common right thereon or the manor of 
which till! land is waste, or the persons in na-eipt of the rents and 
piolits thereof respectively (c), subject to the following exceptions: 
(a) lessees for life or lives or years holding at a rent of not less 
than iwo-tliivtls of the clear yearly value; (b) lessees for a term 
originally not exceeding fourteen years; (c) tenants from year to 
year; (d) lenants at will; in all of which cases the reversioner ia 
to he deemed the ]>erson interested. 

In the ca.se of lessees for life or lives or for years where the 
rent reserved is less than two-thirds of the clear yearly value, and 
the original term (Exceeded fourteen years, the lessee and reversioner 
are to be deemed jointly interested ; and similarly a person iu 
pos.sessJon under a writ ul oxecutibn or as a receiver is deemed to 
he jointly interested with tlie person dispossessed (/). 

Where land has been leased for a term exceeding a hundred years, 
and no rent has been paid for Iho last twenty years, or where the 
reversioner ia unknown, the owner of the term is deemed to be 
the 2 >ersou interested ((/). 

1159. Co-lrustoes and joint tenants are to he considered as 
jointly interested, and entitled to one vote iu respect of their joint 


(b) The^ diviaious of li^ad include lar..lB subject to any riehta of common 
dutiug the whole or any pai't of the year, or to any right whiw is inconsistent 
with ownership in severalty, and whien would interfere with fiwe and unfettered 
cultivaUon of the soil. 

(r) Incldsuro Act, 1815 (8 A 9 Viet. o. 118), e'. 13; Commons Act, 1876 
(39 & 40 Viet. c. 561, 8s. 2, 37. This rcstrictiou, so far as it related to two 
CiMnmous in the Forest of Dean (Walmore Common aud the Bearce Common), 
was removed by stat. 29 i& 3U Viet. o. 70, and they were subsequently inclosed, 
(d) InclosimvAct, 1843 (8 & 9 Viet. e. 118), e. 16. 

(r) a. 16, and Without regard to the real amount of interest of such 
persons ”; I'.r., without regard to the real title, which under a. 49 the valuer and 
the Board and their offfioers are preeluded from determining. 

(/) Inolosure Act. 1843 (8 & 9 Viet. c. 118), a. 16. 

(y) Inclusure Act, 1854 (17 A IS Viet c. 97). s. 4. 
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Part X.—Inclosure or Oomaions anu Common PIelds. 

interest; but one may act on behalf o( all, and the vote of the 
majority in case of dissent shall prevail {h). 

Tenants in common and coparceners *are, to the extent of 
the value their respoctiue shares, to be deemed separately 
interested. 

U60. Where the titte to a manor, land, or right is in dispute,* the 
consent of both claimants (t) is to be deemed the consent of the 
Iverson interested; and where more persons than one nwv, if 
the claim is successful, be the persons interostod, their assent 
may be given as in the case of trustees or joint tetiants(A;). 

1161. Guardians, trustees, committees of the estate, husbands, and 
attorneys may act for infants and other persons tinder disability, 
and the’Board has power to nominate representatives whore sucli 
do not exist (/). 

1162. The Board may, before certifying the expediency of a 
provisional order or at any subsequent stago in inclosuro or 
regulation proceedings, require notice of the proceedings to be 
given to immediate reveisioncrs or remaiiidorrnen ami other 
persons to whom they think notico ought to be giv<‘M (/«). 

Scb-Skct. 3m~ a{ ration to the Hoard of AtjririiUorr md {■'iehcricf. 

1163. Notice of an intended application for inclosure or nigula- 
tion to the Board of Agriculture and Fisheries must be given by 
advertii^ement in a local ne\v.spa[Mir (a). 

, In the case of a suburban comnjon (o) notico of tbo intended 
application must bo served upon the local authority of Ibo lowti 
or towns in respect of which the common is Huburl)aii, and in the 
case of any common notice of the applicatimt must l)o served 
upon the council of every parish and urban or ntnil district in 
wiiich any part of tiie common to which tho application relates is 
situate ( p). 

1164. The application to the Board must bo made by persons 
representing at least one-lbird in value of the interests in the landln 
proposed to be aflected by tho provisional order which tho Board 


skct. c. 

Scope of ths 
Inclosure 
Acta, 1845 
to 1889. 


uwn«nib)p. 


Pci'KoriH iiikb’t 
(ItsiiUility. 

■* 


Notice to 

iDverHioiiui'S. 


Noti<‘C of 
iippliciittor 


Ity wllMJO 

appliCfiiKin 

niuile. 


(A) laolosuro Act, 181.> (8 & U Viet. c. 118', «. lU. 

(i) [hid. 

(Jt) luelosiii-e Act, 1S47 (10 & 11 Viet. c. Ill), sh. 1, 2. • 

{/) Inclosuro Act, 184o (8 & 9 Viet* c. 118), rf. 2U. , 

(ri() Ibid., 8. l4o. , 

(n) Common* Act. 1870 (39 & 40 Virt, c, ,50). s. 10 (1), In orilirmry t»sos 

two insei-tions of tho advertisemont, with an intorval of a wt-eic, aru sulliviotit. 
For a fonn, «oo E;ucjcIoi»e(lia of Forms, Vol. JV., p, 37. • 

(o) /.«., a common situate wholly or partly in any town or lowns or within 
six cailes of any town o» towns, Town *’ moans any rauiiic«j*iil lK*rough or 
urban district jiving a population ol not less than 6.WK1 uowmlirig to tho last 
published census. The tiistanco is to b* rockonocl in a direct lino from tho 
town hall, or it there is no town halL then from tli«t»^tthe<lral or dtorch if only 
one, or if there are more churches than' one, then from th« ;g^oipal market- 
pteoe to the nearest pdot cf the oommon (Commons Act, 18/8 (39 & 40 Viet. 
0 . dd), a 8 ). 

(jb) IsBcal QoTemment Act, 1894 (36 4t 37 Viet. c. 73), ss. S (4) and 30 (2). 
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sro nsked to issue on forms supplied by th^ Board (g), yrhicb contoio 
a number of questions emhodyiug the requirements of the Commons 
Act. lS76(r>, as to the'advantages the applicants anticipate from 
inclosure of the common as comparM with its regulf^on, and also 
as to the reasons why an inclosure is expedient when viewed in 
relation to the benefit of the neighbourhood, or, if the application 
is for regulation, information bearing on the expediency of the 
applS/'atiori considered in relation to the benefit of the neighbour¬ 
hood as well as to private interests. 

Bkct. /I .—Inclovnr and Regulation Vroen'dingt down to Confir¬ 
mation of J*rovisvmal Order and. Appointment of Valuer. 

1165. Application may bo made for a provisional order (1) for 
the regulation of a common; ('2) for the inclosure of a common 
or parts of a common; (3) as regards the same common, for the 
regulation of part and inclosure of the residue, in which case the 
ajjpiication is dealt with as if the parts were separate commons, 
bui the boundaries of tbo two parts may be subsequently 
niodif'Kid {h). 

1166. If, when tlmy have lalccn into ennf^idcration the informa¬ 
tion supplietl with tbo application (t), the Board (a) are of opinion 
that it is desirable to proceed further in tlie matter, they order a 
local inquiry to be held by an assistant commissioner (6). Having 


(./) I’c.rnip of applifMboTi, Iwth for inclosure and regulation, can bo obtained 
on ujqtlii'ution to The Secioturv, Board of Agriculture and Fisheries, ,3, 
SI Jiinios’ Square, Ixindou. S.W.” See, too, EucyclopaHiia of Forms, 
\'ol. IV.. PI,. as and 4a. The Board issues, for the guidance of persons intend¬ 
ing to apply for incUmure or regulation, a pamphlet, " Iiifonnation aud 
directions ns'to the inodo in which applications for the ivgulation or inclosure 
of commons under the Inchwiivc Acts, 1846 to 1882, a,ro to be made to the 
Board of Agriculture and Fisheries, with explanations respecting the law 
reloiing to |.ho roguliition and inclosure of conjmons,” giving a very clear 
explanotion of the provisions of tho Commons Act, 1876 (.39 & 40 Viet, c. 68), 
«na tho requiremonts of tlie Board in coses of application either for inclosure 
regiiintion, which is furnished on application as above with the forms 
of apphciitiun, autl is also to be found in Encycloprodia of Forms, Vol. IV., 

p. n. 

p) .-Ift 40 Viet. c. 66. 

(.*) Commons Act, 1876 (351 & 40 VicK o. 66), s. 2. From this section it might 
appear doubtful whether an application can he made for tho regulation of part 
oiiiy of a common. In most coses regulation of tho whole common would be 
do.sIred, but tfiero may be ca^. eeiiecielly whore the_ common consists of 
clitTorcnt tracts separated from oinert where it is desired to deal only with 
part. Having regard to the definition of ‘ ‘ common '* in e. 37 as “ any land sabject 
to he inclneed under tho Inclosure Acte” (see note (a), p. 641, anfe) with respect 
to which s«y iwsons may make application to the Board, it would seem that 
“any eonihnon” must be read as emiivalent to “any land subjeot to be 
inolc^," and that cotise<(neut}y the Board^my entertain an apphoation ter 
regulation of part ef a ooiomon. ^Ip . 

(t) 8ee note {q\ $uvm. ^ , “ 

(а) Throughout this article the Board of Afpricultore and Fisherin is 

nsoaliy referred to as “the Board,” and where duuea are in the Acta direetwi 
to he perfomed hy the Inolosure Commisuonen, the Board se tl^ extstiug 
authority is generally mentianed. M 

(б) Commons Act. 1876 (36 * 40 Viet o. 66), 8.^(6). As to Msistant 

Oompaiesiooers see note (4), p. 497, ante, ' 
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given twentj'One days’ notice of the inquiry by advertisement and 
notices in the neighbonrhood (c), the aasistani commissioner Indosiure 
presides at fcim meeting, at which the attendance of all persons 
interested, wnfeiher pecuniarily or not, in the subject-matter of 
the inquiry, is particularly ^nvited (d), hears till persons desirous 
of being heard, mak6» such inquiries as he deems advisable, 
inspects the common and the locality, especially with regard to the 
requirements of the neighbourhood for recreation grounds and KeKl 
gardens {e) and the sufiiciency of the aliotmonts proposed for the 
purpose, the desirability of adopting all or any of the statutory 
provisions for the benefit of the iieighbourhoo<l {/), and an/other 
matters which he considers that the lloanl shbuld have brougiit 
U» their notice, lie then makes his report to the Hoard. 

In mo.st cases two meetings are held, ono in the morning and llm 
other in the evening on sncccssive days, with the inspection of the 
common and neighbourhood betweem, but one meeting must in any 
case be held in the evening between tbe hours of seven and ten {{/). 

1167. The Board, if satisfied by the report of the assistant Draft pro- 
commis.>^ioner and any furllier inquiritis limy doeiu it desirahlo to visiuuaioiUer 
have made that, having regard as well to llm hein ht of the 
neighbourhood as to jirivato interests, it is advisable to proceed, 

Ira mo a draft provisional order emlHidying such provisions for the 
beiu'iit of tho neighbourhood and otlierwiho as may ho suitable 
le tbe cii.se (It). Certain provisions, which are refevrod to as 
“.statutory provisions,*' are inserted whore applicable, 'i'be 
statutory provisions n'liiti? tv) securing free aceoss to any tJtatu . ry 
piflrticnbir jH>iut of view; (2) the pre.servatiiui of particular provwioim 

lives or objects (tf historical interest; (tl) the reservation of a right 
of playing games or of enjoying other siiecies of recreation on bwarliooii.^ ' 
particular pints of tbe common where a recreation ground is nt>t 
i-'il out; (1) the sotting out of carriage roads, bridle paths, and foot¬ 
paths ; and (9) doing any other s])ecified thing .'hieh may he 
thought equitable ov expedient, regard being ha<l to the benefit 
of the neighbourhood (i). 

For tlio protection of private interests, a statement of the allot- Pmtpoiion 
ment or other corapeii.Hation to be made to tho lord of the manor in privnif 
respect of any interest of bis which may lie afTected is inserted ‘®*'‘“**‘** 
in the order, and tho provisions and reservations as to minerals 
belonging to persons other than the lord of the manor ami the 


(<;) Commons Act, 1876 (86 & 40 Yicf. c. 66). a, 11 ^-l). All tho Iwdioa to 
which notice of the application to tho Board has to bo given (s (.‘0 p. 618, tmU)* 
are served with notice of tho inquiry. 

(</) Ibid,, 8. 11 (8). • • 

(ft) Ibid,, a. 11 (6)—(8). The Incloinire Acts only require the Itonrd to 
make proviaion for recreatioti groan^ and hold garden aliotmonts in the case 
of an indoatire of a ooinxnAn bein|^Rate land of a manor, but in praetkw 
little diatinotioD is drawn between waste and other lands, if bind suitable for 
the pnrpnee can be obtained, and such provision will, be beueticia! to the 
neightourhood, 

(/) Ibid., a. 7 ; and see tq/ra. 

>01 Jhid,, a. II (Ih m 


Ad Ibid,, a. I 
m lad,, a. i: 
(0 JUd., a. 7. 


M.U—IV. 


12 ( 1 ). 



646 


Commons and Kiouts op 


Sett. 3. 

Inclosurc 

and 

Re;;alation 

rroceedings 

etc. 

Rpfciiil 

nj^rwiiienta. 

Pepoflit; of 
dmft pro- 
vitiiouul order. 


tieiieo.'Mii'y. 


provisions or exceptions to be made in respect of any other rights 
Mrliich the Board consider ought to be apeciallj provided for or 
excepted from the operation of the order are also specified (A). 

The order may also set forth any special agre^ent or matter 
relating to the bind to be dealt with (including an agreement to 
bring old inclosed land within the operatioa of the order), and may 
make such agreement a condition of the order (Z). 

1168. The draft provisional order is then deposited at some 
convenient place in the parish for the consideration of persons 
intorosLod, and notice of such depo.sit and of the intention of the 
Jioard to certify Us expediency, provided that the necessary con¬ 
sents arc given, is published (»i), 

Tiio j)rovisiuns of an order may be modified at any ti'me before 
its oxpruliency is certified, either by the }3oRrd on its own motion, 
or at the suggestion of the parlies, but the modifications must be 
consented to in the same way as the original draft order (n). 

1169. Before the Board can certify the expediency of a provisional 
order they must bo satisfied that jwsons representing at least two- 
tliirds in value of siicli interests in tlie common as arc aifecled by 
it consent iherotu; and wlicrc tiie land is wa.ste of a manor, or the 
lord of the manor is entitled to the soil in right of his manor (o), the 


{/;) Comtmma Act, 1876 (39 & 40 Viet. c. 66), 12 (31. 

(0 jnelo.siira Aot, 1848 (11 & 12 Viet. c. 99), a. 1. Under this provision the 
oxchisivu ri<;lit of Hportiiig over the ailutmeuta after inclosure was frequea*ly 
i-osoi'vtMl to tlie lunl of the manor, bub such a reservation would not now be 
iissontod to by Iho hoard, Where auch a reservation was inode under a private 
iiK'losure Act niid award, a subsequent concurrent enjoyment of sporting lor 
iiioro tliun twenty years by the owners of the allotments claiming do so as 
of right was hol'd not to deprive the lord of his exclusive right (Ora/iam v. 
liwart (18.19). 7 II. L. Cua. 3.31), See hImo {Lord) v. IHxtm (1867), 

Ij. 11. 2 Mxcli. 202; and MuBgrttve v. /Wer (1871), L. H. 6 <j. B. 690, which 
dt'cideil that under this section coupled with s. 27 of (he Inolosure Act, 1846, 
an agreement that the right of starting shall be severed from the soil, and 
tlic UMiement thus created remain in the lord while the soil is allotted to others, 
eon he validly inserted in a provisional order. The power of brining old 
inclosed land within the operation of the order in consiaeration of an fulotment 
on the common nr other compensation has been exercised effectually where snoh 
land from its position or character would be suitable for allotments for field 
gardens or a rucreation ground and the oommon is too far from the village or 
js otherwise.unsuitable for allotments, 

(m) Commons Act, 1876 (39 ft 46 Viet. c. 56), s. 12 (4), 
vn) AWrf., s. 12(8). , ' 

* (e) In ibid., s. 37, the expression "waste land of a manor*' ie declared 
to mean and include any laud uonsistiBg (1) of waste land of any maooi.' 
on wh^oh the tenants of sudx manor have righto of common, and (2) of 
any land subject (a) to any' righto of oommon whidi may be enerdsed at 
all timaa ef the year foer cattle levant ^ ooudumt, or (b) to any righto of 
common whidi may be zeroised at all tflna of the year are not limited by 
numbers or stints. This definition therefore induaes land whidi may not be 
waste of any manor M all provided that it is subject to the ri^to of oonimeB 
(i^ or (b) above; and in auba a case the ownor of dm soil is not entitled to tibo 
mnl in right his manor, and his oonsent to the provisioiMd order is not 
esseutkl. The same resalt foUdwa whoe land wm|-is really waste of a manor 
is oonvoyed separately from the manor. The granwi is not entitlisd in of 
hie manor, nd thenmie hoe no right of veto. 



647 


Pi^RT X.—Ingldsure or Conmoas AifD Couvon Fields. 

emiflenl of the lord or hie 8ubstitat6(j>) ia eseential. Bat if there 
are more pwsous than oneinterMted in the ipaiMDr, the Board oahnot 
eer^ in ease such persons or a majority of such persons signify 
their dissent tsithin a time limited by the Board (q). 

Where freemen, bargesses, or inhabitant nonseholderB of a 
city, borough, or town^re Entitled to rights of coinmou or otRer 
interest in the common, the Board cannot certify the er)>ediency 
of a provisional order unless two<thirds in number of such freemou 
and burgesses as reside in or vrithin seven miles of the city or town 
or of such inhabitant householders have consented to the order (r). 

For the purpose of obtaining the necessary consents, or of>a8cer* 
taining the interests of consenting or dissenting parties, the Botu d 
may cause a meeting to be held by an assistant commissioner, or 
may cauie the consents or dissents to be ssoertained in such other 
manner as they think lit («). 

1170. When the necessary consents have been obtained to the 
original or modUlod order it is deemed to be final, and the J3oard 
in certifying its expediency report to Parliament their reasons for 
certifying the expediency, the information given to them by the 
applicants, tho result of the local inquiry, with the iiiunber and 
description of the persons who attended the meetings, the nature of 
the objections (if any) made to the application, the suggestions (if 
any) with reference to the provisions for tho benefit of the neigh¬ 
bourhood or for the jn’otection of private interests, and genorally 
any information which they consider best adapted to enable Parlia¬ 
ment to judge of the expediency of confirming the provisional 
ofder(0- 

1171. When oonfirraed by Act of Parliament (a) the regula¬ 
tion or incIoBure of a common is proceeded with according to the 


( 2 >) The conooQt of the loi-tl of the manor may be given by the etoward of tho 
manor or his authoruod deputy (Indosure Act, 1846 (9 4 10 Vicst. o. 7Uj, 
8 . 10 ). , 

iq) Commons Act, 1870 (30 & 40 Viet. c. 56), s. 12 (5). As to ix'jwms 
iuterefttod, see p. 542. ante, 

(r) Ibid., s. 12 (0). 

(s) Ibid., s. 12 (7). The attendanoo of an Mssislaet oonimissiouer is ruif'ly 
necessary. The fio^, however, have, at the request of the persons proinoting 
the isMe cf a provisional order, ocoasionally authorised the holding of such a 
meeting whiBre die persone interested are very numerous, and an expluniitioti 

an mdependent person of the procedure and of tiie effect of arw order would 
be of service. , 

J <) lhid.t s. 12 (9). • • 

a) The report of the Board is presented to Parliament in each mm, and iif 
erred to a Select Committee of the House of Commons, which examines the 
secretary or o^er oflEloial of Board, the aesistout oommissiuner w^o hold 
tho local inquiry, witnesses huni the kitolity, and a^ others who dosire to give 
evidenoo. U satisfiirf, the ConunittMLn^rts to the House that the order should 
be oonfiraied; but it not entished; nimorte either that it should not be con- 
Armed or should only be oonfinn^ -wiui modificataons, in which case it is sent 
bade to the Bowed for them to obtain the ecaiaents of yie parties as befors to 
those mo^catums {Urid., a 12 (11)). If the necessary conseoto are obtained, 
the Board jnesent a apedal report tbetooa. The same procediiA is foBowed in 
ili a W<ai«A of Lords, taxoenyhat the endenoe tidton by the Select Conunittoe of 
tbW'OsiUmons is s» a rule^Kwepted, and witnesses are mrely called. The coo- 
himation Bill is then introduced by ^ Oovenunent and passed without furtiior 
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terms of the provifiional order and the Inelosure Acts, and the 
confirmatory Act is deemed to be a public general Act (fr). 

1172. The Board may insert, in any provisi^al order for 
regulation any provisions they consider necessary fbr carrying the 
oiyler into effect, but, subject as aforesjaid, the subsequent proceed¬ 
ings in a case of regulation are so far as they are practicable to be 
the same as on inclosure (c). 

t 

1173. As soon as conveniently may be after the passing of an Act 
confirming a provisional order the Board call a meeting of the 
persons interested, of which twenty-one days’ notice is given by 
advertisement (d), Jfor the ajvpointment of a valuer to carry out Uie 
inclosiire or regulation under the superintendence of the Board. 
Such valuer rnu.sl not be a i>er.s(>n interested or the estate agent of 
a i>or.s<)n interested, and must be elected’by a majority in number 
and a majority iu value of the persons present personally or by 
proxy (cl at the mel ting, 'rbo Board may, if they think fit, appoint 
an asstKiant commisHiuncr to preside at the meeting and take the 
votes. If the majority in number and the majority in value cannot 
agree upon the appointment, it is made by the Board. No appoint¬ 
ment i.s valid until confirmed by the Jioard, who may disapprove 
of a vainer on the ground of incompetence, interest, want of im¬ 
partiality, or other reasonable cause (y ). If the Board so dis¬ 
approve, they call another meeting of the parties interested a.s 
before, and so on until an approved valuer is uppoiiiled (y). 

1174. At the meeting to appoint a valuer, or at some other 
meeting called for the purpose by the Jioanl (,//), a similar majority 


cufJonMO to tlip partios. ]t is of course po^nible for olijcrtcin to bo taken to a 
Hill for tho confirmation of a provisional oivler when the Hill is iiitrodncod m 
the ll<iuse<»n the wportof the Nolent Committee, but this has uiily been tlouc iii 
one case, and the attempt Ut stop the T’ill did not eu<.r< <d. 

(A) Commons Act, ISTb (.'IU & *10 Viet. c. 5H), s. 12 (I(t). 

(c) s. m. 

(if) liiclosuro Act, 1S1.5 (8 & 9 Viet. c. IIS), s. 33. This and the subBetpient 
meetings nro only for pci'suua interested. Residents in the ueighboiurhood who 
nro not interested are not <Mititle<i to attend or vote. 

(<’l The appointment of an agent or proxy to roprese.nt a person interested at 
the nunioroas meetings held during the progress of inolosure or regulation 

{ trooeodings should bo iu tho following form: "I, , of . do 

icreby apiH>iut .of , to l)o my attoniey for all the purposes of an Act 
passed in ihp ^ and yeai-a of His present htajeety intituled ’* (tiW., 

a 21). Tho title to bo supplied will be the short title of the Tnclosnre or Regu¬ 
lation Act ' The of attorney. «r a copy authenticated by the ugnature 

•of a witness or witnesses, is to be deposited with the Hoard, and is usnallv 
sent to the Board by the chairman of tho meeting with the resolutions whi^ 
are passed. The power of attorney requires no stamp (iWd., s. 16.3). An 
ordin^ power of attorney, if sufficient in turns, would m equaUy effectual, 
bt»t wtmltt require the 10«. stamp. By requiring the double majority of riie 
peraoiis present and of the value of interests the Act premnts eiUier one 
or two luge landowuei-s from-overruling the wishes of the small owners or 
the small owners fiom combining against the valuable interests of the large 
landowners. 

(/) Comnwffis Act, 1876 (39 Jt 40 Tict o. 66), a. 32. 

jc) Ibid. 

(A) Indoaure Act. 1846 (8 ft 9 Viet. e. 118), •. 34; lucloeuiw Act 1840 
(I? ft 13 Viet. 0 . 83), e, Ik , 
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in number and in value of interests (i) may resolve upon instructions *• 

to the valuer^ for the appropriation of parts of the land to be dealt UiolOBiirs 
with for certain public purposes; namely, the formation, widening, 
and improven?spt of public roads and ways and the supply of 
materials therefor; the formation of public drains, watercourses, 
and embankments; the (prmation or improvement of public i>ond%, 
wells, and watering-places; recreation, field garden, and fnol 
allotments; for land for making or enlarging a burying ground; 
for the site of a church or chapel, parsonage house, school (jf)* 
workhouse, or garden to bo attached thereto respectively, and 
generally any otlier pur^wse of public utility or convenience oir the 
general convenience or accommodation of the persons interested. 
Instructions may also be given in like manner for the formation, 
alteration,*or improvement of private or occuiiation roads or ways, 

]X)nds, ditches, watercourses, embankments, tunnels, bridges, and 
fences etc.; for the adoption and use of an existing tithe or other 
map, or for making a now survey and rnap(&); for raising the 
expenses of the inclosure or regulation hy sale of part of the land 
or by rate; and for all other matters and things proper to be done 
in the matter of the inclosure or regulation. 

The meeting may also make an agreement with the valuer for Bemuorn- 
his remuneration, which, with the resolutions passed, is to he tion. 
reduced into writing, and forwarded by the assistant CJommissioner 
or other chairman of the meeting to the Board (f). 

1175. The instructions and agreement may ho modified or Modifieat oiui 
disallowed hy the Board, who may frame other instructions in place «*«• hy 

of *111080 disallowed (or original instructions if none have been 
sent) and may make an order for the remuneration of the valuer if no 
agreement has been come to; but any modifications made by the 
Board in the instructions and any instructions framed by them and 
tlieir order for the remuneration of the valuer must receive tlie 
assent of the parties interested in the same way ar before; and 
when finally assented to both the instructions and the order must 
he allowed by the Bdard, who send a copy under their seal of the 
instructions so allowed with a copy of the provisional order and 
confirmatory Act to the valuer (m). Before entering on his duties 
the valuer is required to make a statutory* declaration as to 
' the fai^iful and impartial discharge of his duties (n), 

1176. In case of incapacity from' illness or otherwise, of itemovsl of 
desire to be discharged, or of neglect pr misconduct of the ▼•luer. 
valuer, be may be removed by an brder of the Board, and if he is, 

* {i) See end of note (e), p. 548, ante, 

(fi If, in case of a reooluticai tor tLe site ot a school, the instructions do 
not show clearly for what class of children the school it to be provided, how 
it is to be managed, or to whom the site is to be conveyed, the Board may, 
if necessary, call a fmther meeting (IndotaM Act, 1857 (20 & 21 Viet c. 3l\ 
e. 13). 

(t) Indoeore Act, 1845 (8 A 0 Viet e. 118}, s. SI. * A surveyor may bf 
appointed to assist the valuer (tbid., a S7L * 

0) Ibid., e. 34. 
fit) Ibid., as. 34, 30, 

») lhid„ s. 38, 
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sioT. 8. go removed or dies, the Board maj appoint another in his nli^ (o). 

Inclosare A valuer is incapable of being a porchaiKr of any land in the 

. parish within seven years from the confirmation of his award (p). 

Regulation - 

Sbox. 4 .—Powers and Duties of Valuer and of Board after 
_ ' ' Appointment of Valu^iq). 

Sim* Sect. 1. —Statement of Boundoriet. 

Settlement of 1177. If the valuer represents to the Board that the boundaries 
digpHt«(i of any parish (r), manor, township, vill, hamlet, or tithing not 

byT-wSt having separate overseers of the poor, and whether such manor abuts 

coinmiu- or adjoiiis ujion other manor or not («), in which any land to 

•iuncr. 1^0 incloBcd or regulalod is situate, and the boundaries of any 

adjoining parish, manor etc., are not sufficiently ascertained and 
distinguished, the Board may appoint an assistant commissioner to 
ascertain and set out the Imundaries in question after such notice 
for the protection of the rights of all persons interested as he shall 
think necessary (f). The decision must be in writing under the 
blind and seal of the assistant commissioner, and the description of 
the boundary is to be published within a month after the decision, 
by serving it upon the parochial authorities and the lords or 
stewards of the manors affected and by giving notice by advertise¬ 
ment that the boundary has been set out and that the description 
has been served as above stated (a). Originally the description had 
to be delivered to, or lo^t at the place of abode of, one of the 

(o) Iiidosuro Act, 1845 (K & 9 Viet, e, 118), i*. 1118. 

ll*) Ibid., 8. 129. • 

[t]) In dealing with the powers and duties uf the valuer and of the Board 
during the progreas of an inclosure, it hoe to be liorne in mind that the 
establishment of tho Inclnsnre (Jiinimissioiiors as a central boily to deal with 
inclosures brought to light many things which it was desirable'to provide for 
on nil inolosuro, but fur which provision had not bi^en made in thft Inclosuro 
Act. 1845 (8 & 9 Viet. c. 118). That Act may be said to have represented 
the general scope of private Acts without tho ox|>erionco which could only 1^ 
gained by their administration. Aa doBcionctes and ambiguities were discovered 
they were gradually remedied by tho series of amending Acts (see p. 541, antr); 
and this accounts for the scniewhat chaotic state in which tho legislation reluting 
to indosure and regulation of commons remains, and must remain until all the 
Acts are oonsolidabM; see note (s), p. 541, ante. 

In these pages the pi-actico as at present existing will be stated, with 
references to the Acts under which tiie powers and duties of the valuer, of the 
assistant commissioner, and of the Board are conferred or imjrased; but in 
considering' the value of cases which have arisen on the Acts it will always 
be ueeessary to bMr fn mind what Acts were in force when the cases were 
, deoidiii. wTiere there has been lemslation to supply deficienciM wfaioh par¬ 
ticular deeiriona have brought to lif^t, the decisions cease to be of value, ai^ 
will not be r^ened to. It freauently happens, however, that the wording ofn 
aectiotrof an old Act. anoh as tne Indosnre (Consolidation) Act, 1801(41(leo.3, 
«. 100), has boen adopted in the Indosure Act, 1845 (8 ft 9 Viet, o. 118), or 
its amending Acts, ana in such cases a decision nnder the early Act remains 
of value. ^ . 

(r) ** Parish ” oar *' paridies ” includes a district or districts having a separate 
•urvevor of highwayi*(Indosure Act, 1852 (15 ft 18 Viet. c. 79), s. 28). 

(«) IndosuTo Act, 1845 (8 ft 9 Viot. c. 118), s. 29; Indosaie Act, 1619 (]:g 
ft 13 Viot. 0 . 83),.a 9. 

(0 Indosure Ai^ 1845 ^ ft 9 Viot «, UM, a 29. 

(a) /5i^., s. 39, 
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ofanrohwardens and overseers of each parish, bat now service op 
the parish council will be sufficient so fat as the parishes are 
conooned (b). Unless appealed ^agaiust, the determination is final 

1178. Any person inl^esMd in the determination who is dissatil' 
fied with the decision may within one month after the publication 
of the boundaries appeal against it by notice in writing to ithe 
Board stating the partioulars in respect of which he is dissatisfied. 
The appeal is either to an assistant commissioner specially appointed 
by the Board for the purpose and a jury((;), or to the-High 
Conrt by certiorari (d). • 

The first alternative is to be adopted unless the Board receive 
notice wittiin the month from some person dissatisfied of his 
intention to apply to the Iving's Bench Division of the High Court 
to remove the decision into that court by rertioran. The Board 
issue a warrant to the’shoriff to summon a jury of eighteen from 
which a panel is to l»e dra^vn (e), and the assistant commissioner is 
empowered to administer the oath to tlie jury, summon witnesses, 
order a view, and reduce the verdict of the jury to writing, and 
certify the same to the Board under his hami and seal(.^). Ho 
is also empowered to imjwse penalties on non-attending or recalei- 
trant jurymen, and to settle and deteimine the cost of summoning 
the jury and the expenses of witnesses (. 9 ). 

Provision is also made for the payment of costs by the Board or 
by the person who requested the summoning of the jury according 
to the result of the ap))eal, and the Board are empowered to require 
security for the costs likely to ho incurred before issuing tlreir 
warrant for a jury (h). If the person who requested the jury to he 
summoned did so in pursuance of a resolution of the parish council, 
the costs and expenses paid by him are to be refunded to him (i). 
From the finding of the jury there is to be no fiuther appeal (J). 


Swot, 4. 
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1179. But if any person dissatisfied with a deoisiim of the assis- ApjxiAl to 
tant commissioner (A)* on a question of boundary electa to appeal to li'Kb <Jourf, 
the High Court, he may do so on giving notice in writing to the ^ tierUoran, 
Board within one month after the publication of the boundaries of 
his intention to apply to the court to remove the determination 
of the assistant commissioner by cerimari into the High Conrt (1). 


(&) See liocal Govemmost Act, 1894 (66 & 67 Viet. c. 78), •. 6 (1) (c) ; and 
p. 69S, pod, ' • 

(c) Indosure Act, 1845 (8 ft 9 Viet. 0 .118), ea. .18—43. 

•<d) lUd. 

(e) Ibid,, B. 38. 

(/) Ibid, 

is) lUd,, BB. 40, 42. 

(A) Ibid., BB. 42, 43. As to the poww td the a«mfltaat eotnmiMiion«r to order 
prMnetion of mapB and the costa of eueh prodootion etc., see s. 23 of the InoloBore 
AfA, 1862 (15 ft Se Viol. o. 78); and a* fo wluMb ooBto of supporting th* deoisioa 
BM to be wlowed if the deoaion is oonflniied, 46^, a. 24. 

(A IncloBare AjOt, 1846 (8 ft 9 Viot. 4 11^, «. ik, 

- w. 

m ii^OBora A^, 1849 (12 ft 13 V!ct. e. 83), b. 1. 

InoloBue Act, 1846 (8 ft 8 Viet «. 118), a. 44. 
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Having given anch notice of hia intention, he may more the 
court at any time .within six months from the date of the 
publication of the boundariea, but must give eight da 3 ’B’ notice to 
the Board of his application (in). When the ps^iminary steps 
hfive been duly taken, the rule for a ca'tiorari will be absolute in 
the first instance (n), but will not be made after the expiration of 
the six months nor unless the party prosecuting the certioi'ari shall 
before allowance thereof enter into a recognisance before one of 
the judges in the sum of £50 with condition to prosecute the same 
without delay and to pay the taxed costs of the Board within one 
month after the determination shall have been confirmed. The court 
may either direct the trial of one or more feigned issues and direct 
who shall be plaintiff and defendant on the trial, or may determine 
the same in a summary manner, or otherwise dispose of the ques¬ 
tions in dispute, and may make such other rules and onlers therein 
as to costs and all other matters as may appear just and reasonable. 
Tho decision of the court is final and conclusive as to the boundaries 
of tho pariah or manor (oh 

U80. A determination of boundaries in an award is not con¬ 
clusive evidence of what the boundary was befori! the award (p). 

Where a sjiecial limited authority, such as the settlement of 
boundaries, is given by Act of Tarliainent, it must be pursueil 
strictly through all its conditions and qualifications, and is not to be 
considered merely as directory ( 7 ). 

After an aw'ard as to boundaries and the expiry of the time 
for appeal, evidence as to the proceedings of the commissioner and 
tho steps which he took to arrive at his decision ought not to 1 >e 


(m) IiK^loiture Act, 1815 (8 & 9 Viet. c. 11 SI, ». 4 I. 

(n) Jt. V. Kflsfy (1850), 1 li. M. & P. 499. As to tho form of issue to be 
dii'dctrtd, dlreutious aa to who should be plaintiff etc., aco ibid. It would aeeiu 
that the court will not grant a mie unless the jMUwm making the a])plicatioii is 
auiistaiitiiilly interested in the matter, and eutBcient ground is stated for his 
heli«‘f that the decision is erronetnis (It. v. Mtraon (1M-I:i), 3 Q. U. .S'J.l). 

(o) Inclosure Act, 1845 (8 & 9 Viet. c. 118), a. 44. The court may make 
orders for the payment and recovery of coats exceeding the amount of the 
I’ocogiusance; aee Incloaure Act, 1852 (15 d. 16 Viet. c. 79), s. 25. Any costa 
incurred by the Hoard in aupporting tho determination or payable by them to 
any other party purauant to a decision of the court are to be deemed expeosea 
of 'the incloaure or regulation (ibid., a. 26). Aa to the practice of making the 
Hoard a party to the proceedings and on the procedure ol ajppeola generally, see 
the note to this section in Cooke, Indosure Acta, p. 417. The jiowen of settling 
disputed boundariea above mdntioned are, with the aubatitution of the Incloaure 
Ootnmunionera for Enkland and WalT'a and the assistant commissioner in the 
Indosure Act, 1845 (8 A 9 Viet. 0 . 118), and its amending Acts for the o(nn> 
missionere or commissioner appointed under private IncuMure Acte, identiedi 
withtU'Me oonforred by the Inclosure (Consolidation) Act, 1801 (41 Oeo. 3, c. 109), 
e. 83, eo that case* decided under the last-mentioned Act are authorities on 
points aznring on the Indosure Acta, 1845 to 1899. 

(p) At. Jtfary’a, Swy St. Edmundt (InhaU&sda) (1821), 4 B. A Aid. 462. 

(q) R. V. ITasAinw*# (InmUtanti) (1825), 7 Dow. A By. (k. b.) 221, per Hon- 
novo. J., at p. 229. Thmtme where conunUsioners were directed to ascertain 
the boundaries of a pariah, and when as^rtained to advertise them and to 
embody them in their award, it was held titat the award was not etmclusiva ■« 
to the parochiality of a ewtain cottage where there was a discrepancy between 
the advtwtLoement and the award, though the question was raisM tweaW.foax 
years after the award (aMcf.). 


Part X.— Isclosure of Coumoxs and Common Fields. 

received (r); but eontinned usage contrary J.o the award after its 
execution may rebut the presumption that proper notices of the 
determinationSiere given and necessitate proof that proper notices 
were given («). ^ . 

1181. The valuer is also emmwcred to declare in his award in 
what parish or parishes any lands to be divided or allotted are sityate 
where there is no dispute; but the award is not to bo confirmed by 
the Board if it is represented to the Board that there is any dispute ; 
and in such a case they direct nn iiujuiry as abovo before cpn* 
firming the award; and if it appears that any^county lioundaries 
will be affected by the declaration, the award is not confirmed until 
the valuer has served notice in writing on the respective clerks 
of the peace of the counties aifected of his intention to insert the 
declaration in his award; and if objection is made at the next 
general quarter sessions by eitlier of the counties, and a requisition 
requiring the omission of the declaration is sent to the Board within 
fourteen days thereafter, such declaration is not inserted in the 
award (t). 

1182. The valuer in iiiclo.siire or regulation proceedings is em¬ 
powered, with the consent of the owner of any adjoining lands, to 
straighten fences or define a new line of boundary of the lands to 
be inclosed or regulated, and to give directions as to the fencing 
of the new boundary (a). 

^ Si'B-Sect 2.— V!aim$ and 

1183. One of the early duties of the vainer is the ascertainment 
of the respective rights in and over the common. He issues 
notices (b) of meetings to be held in the parish where the land to l>o 


(r) R. ▼. Marsh (lfi36), 5 Ad. & El. 4BS, where a question was ittieefl as to 
the Buflicieney of notice given to the cburchwardene of a paribh, there being 
separate churchwardens for each tithing, and notice having only been given to 
one. 

(<) See R. V. Hasittitffifld (InhahUanit) 2 SI. & 8. 658 (a case under an 

Inclosuiw Act before 1801). ’ 

Where the bonndaiies of a parish were settled on an indoaure, and the lord 
of tnahor A. had exercised rights of ownorehtp over a waste which was 
detennined to be in paruh B., the owner of manor B. having also exerdsod 
ligate of ownership over the waste, and the lord of manor A.* had in the 
inclosure proceedings claimed to be owq^r of lands in A., but had not claimed 
aur lanik in B., it was held that the jury were rightly airectod to say whether, 
the property in the wasto was in the lord of manor A. or the lord of manor B., 
«h»d, a verdict Iming found f<*r the latter, the court refuaed to disturb it v. 

Ktaap (1824), 9 Mooro (c. P.), He); and oomjiare Wanen v. Shutlffworth^lH'/'t), 

1 I.. J. (o. s.) (k. b.) 214. For a summary of the evidence which may l>e 
received on questions of Iwupdary. mm ibid. ; and Cooke, Inclosuro Acte, p. 160, 
As to delimitation of boundaries generally, see title Bovndaxies and Febcbs, 
Vol. III., pp. 108 et teq. 

it) laclosure Act, 1849 (12 A 13 Viet. 4X 83), s. 1. * 

(а) Indosure Act, 1846 (8 A 9 Viet e. 118), a 46. * 

(б) Fourteen dayii’ notice of any meeting to be held by the vainer during the 
p to gre m of the bidoenre oriegulotion is given by advertisement in a local paper, 
and by affixing tbe notice bn the principal outer door of the chureh of every 
parish and ecdesiaetical district in which the laud or aay pkii thereof is situate 
on Sundav moroing b^re divine smrice (Inelosure Act, 1S46 (8 A 9 Viet, ' 
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Commons and Bights or Comik>n. 


sbot. 4. dealt witb is situate loir the receipt of claims from all persons claim- 
powers and ing any common or other rig&t or interest in the land to be 
Doties of inclosed or regulated. Three meetings are usoall^eld, and aftw 
Valoer etc. the last meeting, of .which special notice is given by stating that it 
is the last, no further claims can be receiv^, except for some special 
cause, to be allowed by the Board (c). 

Although the requirements as to claims have been simplified (d)', 
the wording.of the claim is a matter of importance where the 
rights included in the claim are valuable and there is any possibility 
of an'appeal against the valuer’s decision. 

To frame correctly the particulars of a claim requires consider¬ 
able care and technical knowledge, and as, in the event of an appeal, 
the action will be decided upon the claim as made to the valuer, 
the importance of having it framed correctly in the first instance 
is obvious (e). 

Deposit of 1184. After the last meeting for the receipt of claims the valuer 
clftima; deposits for examination a statement of all claims received by him 
objociioii^ public i)lace in the parish, and gives notice (/) of the 

deposit, limiting a time, not loss in any case than twenty-one days, 
for the delivery of objections. Any objection must bo delivered in 
writing to the valuer, and a copy must also bo delivered at the 
place of abode of the claimant or his agent (</}. 

After tho expiration of the time limited for the delivery of objec¬ 
tions no objection to any claim is to be received unless for some 
special cause to be allowed by the Board. 

Detmuina- 1185. The Valuer then gives notice off/) and holds a meeting'to 
tionof oiaims. examine into and determine the claims, which be may allow or 

e. 118), (US. 46,162). In cases where the Grown is iuterested notice must also bo 
given to the office of the Commissioners of Woods and Forests or to the office 
of tiie Duchy of Lancaster, as the case may be, and where tho Duke of 
t'ornwall is iutei'<>«ted to Um Lord Warden of the Stannaries Ubul., ss. IT, 
18). An cld board order of the Inrlosure Gommission/^rs provided that unless 
these notices were sent tho Commissiouers would not recognise the meeting as 
valid. The same rules apply to other notices required to be given by the valuer. 

(c) Under ibid., a. 47, the claim had to state ue sev'eral mrticulars in i-espect 

of which it was made, distinguish the claims in respect of fi-eehold. copyhold, 
customary, and leasehold property from other, and mention the pume of 
abode of the claimant or hie agent, at .which, notices in respect of the claims 
might be delivered. The ludosuiw Act, iB48 (11 A ISTict. c. s. 9, authorises 
the valuer to i^aoeive • claims which . do not foutiun those particulars, but the 
address for service must eildier appear on the okiin or be indorsed upon It. 
Claims may also be Kxh to the valuer by jiost in a registered letter or left at his 
‘office (Indosiire Act, 1867 (20 & 21 Viet. c. 81), e. 8). As to die importance of 
puttiuB in n dsJm for ocoumtion roads or ways, see p. 504, posL « 

(d) ase note (c), $upra, ^e simplification ofAhe requirements was introduced 
to give relief to ve;^ small elaimauts, whose claims were often found to be 
iurarmelv At the meetiugs held by the velimr to receive clniine he gimexally 
examinee them, end is oftw able to afford advice and assutanoe to doimants; 
and where a olmn is mantfesdy not in accordance with the requiremmita of the 
Acts he may and should require it to be amendad (Indonae Aoi^ 1848 
(11 A 19 VIoV e, 89), e. 8). 

J i) Upoa the tiiel of mu issue proof el a portioA only of dto ns^ deimed 
1 not lustily a vhrdiatisrso of tibe nght chumM m the weuaent ^ 
proved (7«alt v. Hmm (IMS), 4 Scott (v. x.), 342). 

(/> Sm note (h), p, 853. « 

‘ Qfi Jadosore Act, )84| (8 A 8 Tiet c, 113}, e« 43* 
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disalloM in whole or in part and make mich order thereon as 
shall appear ^ him jnst (It). ^In the determination ot contested 
claims he is (ts a rule assist^ by an assistant eommissionor, 
nominated by the Board, as assessor, in accordance with whose 
advice as to the deterraihation of a claim and as to costs he is bound 
to decide (t). 

Claims are allowed in respect of tofts or the sites of old common- 
able messuages or cottages as if the messuages or cottages wore 
still standing (4;), and claims may be allowed on proof o|^ sixty 
years’ user of the right claimed although in tl^e judgment of the 
valuer or asKistant commissioner such a claim could not he sus¬ 
tained in Jaw (1). 


{Ji) Tnclostire Act, 1R45 (8 & 9 Viet. c. 118), b. 48. 

(*) I hid., e. .15. The fifction pi-oTidoB that upon the hearing and det«nnining 
of any contewhMl claim or objection, or U]K>n awarding any ooetti, the valuer 
shall, if he thinka j)roi>er or if he is so directed in tho valucr’B iiistnictiona, lie 
assisted by an a.4sistant commissioner specially appointed an an osseMSor, who is 
to bo a practising barrister of five years' standing at the least. There may 1)0 
some doubt, having regard to s. 4 of the Inclosuie Ac*t, 1846 (8 & 9 Viet, o. 118), 
which enipowortHl the Inclosure Commissioners to appoint assistant commis¬ 
sioners without tho legal qualification, and to s. 13 of the Inclosure Act, 1846 
(9 & lU Viet. c. 70), under which any assistant commissioner might Iw so 
specially appointed ns assessor, whether the logoi qualification is still I'^uired; 
but the point is not of practical importance, as tho assistant cummissiuners 
ap{ioin<o(i bv tho Inclosure Commissioner.^ and the Board have for the last fifty 
years been mvariably banisters, and flie assessors have always been nominated 
^rom among tbom. See (looke, Inclosure Acts, p. 192, as to the early practice. 
Although the dutormi nation is in fact that of tho o.ssbtant commfssnmer, in 
form it is the valuer's determination. 

In many cases throughout inclosure or regulation proceedings acts are 
authorised to be done by the Cumin issioncra or an ussislaut cotami>«sionev. 
As such acts hav«< been almost iiivaiiably intrusted by the Commissioners and 
tho Board to an awistant commissioner whore tho work to l^e done won outside 
the office, the assistant commissioner will alone be refehts, to in these pages, 
but it must be remembered that the Commissioners had the power, and that 
the Board have now fhe same power themselves, to deal with any nuitter 
directly. 

From the wording of the Inclosure Act, 1845 (8 & 9 Viet. c. 118), e. 48, it 
seems clear that the valuer has power to disallow a plaim whether objected to 
or not; but in Mmyraw v. Tndmure Cmimiuioner$ fvr KngUntd and fl'afes 
(1874)( L. B. 9 Q. B. 156, it was held that neither the valuer oor the 
assifitani copomssioner has such power, but that a claim not objected to must 
be allowed, and that the valuer must consider sulieequently yrhether any, 
and what, value is to be attached to the claim when he comes to make 
the allotments. The decunon has bees regarded by Board as of doubtful 
authority^, and binding upon them only in eases where the claim is on the 
/ace of It good in law, as in that particular case it was. In a recent case 
ot regulation where numerous doims to a right of common of pastim wore 
mads in respect of messuage# with no land attached, which wore manifestly 
bad, the decided that the aadstant commissiemer might advise the 

valuer to disallow, the claims altheugh they had not been objected to, 

(k) tndoeaie AeM845 (8 & 9 Viet, o. 118). •. 53. 

(f) JjU#., a. M. Inie exact legal meami^ of this section has sot yet been 
detOTmined, and it has been tibe subject of aome apeeulaliGin; see 
OodES, Inoioeurs Aflfn p. 214; Elton, CbiBtitoas, p. 6. The diaftittuut of the 
1^ vfM of o^nion tW it o^y extended to Ib^ rights whioh toiald not be 
snsljiljind in law dtfaor«nnder or hiaqpMid«Dtly of tbe SVsetat^tiOD Aet, 
iSai I^A9 WUL 4. a. 71), Af,, righto of oomnwn cUimed byidielbitost houM- 
boMSta, burgeaese. and soma others bit as aiwaaed to lands and tonemento, nor, 
10 ooBunon « inberitanoe in gross. The niwr ^ not legalised, and the oourtf 
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t^either the Board nor the valuer can determine any questions 6t 
title or, except in cases of encroachment as hereinafj^r mentioned, 
any rights contrary to the actual possession of any party; but if 
tb,eir opinion is adverse to the rights, of the party in possession, 
they may hold their hands until possessioit has been given up by 
him or recovered in a court of law; or, where the circumstances 
admit, the valuer or assistant commissioner may declare what 
rights are appendant or appurtenant to the land or hereditament in 
question, or may declare by any sutllcicnt description the rights 
of the* owner for the time being of any land or hereditament (m) 
without declaring by name who is the actual owner of such land 
or hereditament. 

1186. All oncroacbmeuts and inclosures other than iuclosures 
atilhorised by the custom of the manor or otherwise according to 
law made within twenty yours before the first meeting for the 
examination of claims are deemed parcel of the common, and 
any dispute or difference is to he determined hy the valuer (n); 
hut lands taken for the erection of a schoolhouse or other charit¬ 
able or parochial purposes are not treated as encroachments (o). 
Lands inclosed more than twenty years before the date of the fir.st 
meeting for the examination of claims are for the purposes of 
tiie Acts deemed ancient inclosures, but not so as to carry any right 
of common or compensation or allotment for or in re.spcct of 
right of common which might be claimed in respect of ancient 
inclosures (p). The title to the soil of and minerals in and und^r 
these encroachments is nut affected by the Acts Uj). 

1187. Where questions arise as to whether hind included in a 
provisional order and Act is or is not land subject to he inclosed 
within the meaning of the Inclosure Acta, or is or is not nu 
encroachment, the valuer, assistant commissioner, and Board 
are the persons to determine the question in the first instance, 
although their decisions may be controlled on appeal in manner 
provided hy the Acts (o). 


maj not b« bound by tbe section. In practice the assistant commiamonen have 
always held that a right claimed under it muat not be an unlimited right 

(tii; Inclosure Act, 1845 (8 A 9’Vict. o. 118}, a. 49. Upon the construction of 
tbe words of this section (occurring in another Act identical in terms), see /ntft 
». Afo«» n842), 4 Scott/N. 342. 361. 

' (n) Impure Act, 1646 (8 A 9 Viot o. 118), s. 60, which empowers the Board 
to dueot the valuer to make allowances to eucroachers if they consider it just oa 
reaeouable, and also allows the encroaoher to romove building materiale etc. 
PosMMsion of encroachmenta may be obtained Iw the valuer under & 13 of the 
Indosure Act, 1862. which odi^ta the procedure of the Small Tenementa Eeoovery 
Act, 1838 (1 *2 Viet o. 74). 

(o) luolosore Act 1846 (8 &.9 Viet. c. 118), a. 61. 

(p) a, 6Jt „ 

IneloBore Aot 1847 <10 * 11 Viet. o. Ill), s. 3. 

(«) See TwnAr v. Mamin (1863), 1 Drew. 402, where £iiiDaBSX.xy, V.-C., 
wfoaed to iaterfne with the deter^natioB of an aaaistant oommisekmer that 
oertaia landa formed jiart of the lands to be dealt with under an lodoaute A^t , 
and held that any appeal against hia de(ennination ought not to be mode to 
,the Court of Chancery, but in manner provided by the Inclosure Acta. See 
y. 667, fwit Xhi' c»ac fwa disnussed oo appeal on the merits, without ftdug 
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Apf^s, however, from the decisions pt & valuer or assistant *• 

commissioner made under ss. 48 and 50 of the luelosure Act, Powers and 
1845, are ohj^' ^ven (6) to bersons claiming to be interested in 
the land to be inclos^; and it has l)een held that they do not *4* ^4^ * tc. 
apply to cases where Aland not subject to l)e inclosed has 5een A(>i>«Ala< 
iuciude<l in the provisional order and shown on the map aunextul 
thereto. If a vainer, therefore, proceeds to recover possession 
of land included in a provisional order in manner dirocted by 
the Acts(c), the justices have jurisdiction to in<|uire whether the 
land was properly deemed to be parcel of the land subject to be 
inclosed, and the occupier is not precluded fi«oni objecting before 
the justices that the land was not subject to be iuclosocl by reason 
either of its having been included in tho map unuexe«'l to the 
provisional order or of his not having made a claim to it before the 
valuer (d). 


into tho question of jurisdiction (Turner lilamire (iSSJij, 2‘J li. J, (cu.) 
706). See also/vatf V. iHanri (1K42), 4 Scott (N. R.), SOI, whero a motion was 
made iu Chancery after an action at law to restrain the valuer from making 
his award, and it woe hold by SuitDWKl.T., Y.-C., that, if a lairsoii lu 
possession objected to the jurisdiction of the valuer, his duty was U> slnte 
his claim an<i to state that he was in possession and claim tliat the umttei* 
should m»t he detonniuod until he gave up possession or until it was m-oveicil 
from hull. An injunction was granted iu that case on the ground of u mistake 
oil the part of thosu uonrarnud. and un issue was directed to bo tri>sl iu a coiu t 
of law, but the matter WHS ultimately compromised, lu lie t'ortenumth (Kart) 
pistil), it W. it 336, application fur iiiclusure of a ooiumou had Ihtu made 
•by lA>rd Portsmouth. At the inquiry behire tho assistant coiumisMioiter 
uue Partridge claimed to be lord or owner of the soil of u large portion of the 
common, liuth ])niiies agreed iu writing that ilie inquiry should l>« udjouriiwl 
to enable evidence to be obtained. At the adjourned inquiry the usHislant 
commissioner decided iu favour of I^ord Portsmouth, and tho inulosute 
Commissioners on his re]>ot't issued a provisional order stating Lord l\>rlsiiioulh 
to be lonl of the manor and making an allutmenL to him in icsiM'ot 
of the soil. I'urtridge gave written notice of dissatisfac! mu and brought an 
action iu the Court uf Common Pleas against the Inclosure CumniisMioiiorH upon 
a feigned issue, and the action was at issue. A bill filed by Jionl I'ortstnouth 
and a motion to restrain Partridge from proceeding with his action was refused 
with costa (PorUnnouth (Karl) y. Partridge (1666), 8 W. P. 638) after an applica. 
lion iu the first-mentioned action with the same object to a judge ui chumliei-s 
bad been refused. A subsequent rule obtained by Imrd Portsmoiilh oulling 
upon Partridge and the Iiiulosure Commissioners to show cause why prohibition 
of the inclosure pioceedings should not issiie. or why the feigned issue should 
not be eet aside or reformed, was refused. The objection of L«rd PortsmoiiUi 
was apparently to the form of the issue and to tho f<u:t that the action hail been 
hrou^t against the Inclosure Cumnfissioners, and Wd against hiinself, but, as 
was pointed out by Wuxiaua, J., he might have avoided all difficulty *by 
becoming a joint defradant, which he had refused to do. 

(3) Inoloeure Act. 1846 (8^ « Viet. c. 118}, as. 66, 66. • 

(e) See note (n), p. 666, ant*. 

(d) ChiUota T. yoaldtn (1866), 3 £. dt E, 7, where tiie justices found tliat the 
laud in <nMttion, whiidi idas admittedly an encroachment from the common, had 
been nu^ mote than twenty years before the inclosure, though a questioii was 
luised at the hearing whether it had been aufflcientty fenoed off to constitute 
an inolosnrB, and acoordingly deeided that the laud was aiu ancient inclusura, 
■mA niuaed to make an oroer for deKvm'y of possession. Neither the owner 
nor occupiei of the land had apparently taken any part in the inclosure 
Meceedings, or say claim before tM valuer Umt the land was not 

ciilijeot to be ineloeed. Ihe Court of Queen's Jieitch unbeld the decision oj 
the magistrstea tl^t tha laud was not cuhject to be ittctoaed, on the ground. 
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1188- Having heard and determined all elaims and objeotioai^the 
valuer prepares a schedufe of them wi|;h his determinationB thereon, 
which he deposits in some public pla<^ in the parish tof the inspec* 
tion of persons interested, and gives notice of the deposit by advertise* 
menii and otherwise (e). He also sends to the Board a copy of the 
schedule, and furnishes any explanation or information they may 
roquira in relation thereto. The schedule remains deposited for 
thirty days, and within that time any person dissatisfied with any 
determination may give notice in writing to the Board of his desire 
to have itlie claim or matter reheard; and in such case, or if the 
Board from the information supplied by the valuer are of opinion 
that any of his determinations have been made \>'ithont due 
consideration of the legal rights of the parlies interested or are 
(inoneous, the Board give notice of a rehearing before them¬ 
selves or an assistant commissioner appointed for the purpose (/), 
and the Board or assistant commissioner may award costs of the 
rehearing (g). 

If no notice of dissatisfaction with the valuer’s determinations is 
given within the time limited, and if the Board see no reason to 
have a rehearing of any of his deterininations, they are final (h). 

1189. A further right of appeal by notice in writing to the Board 
within thirty days (i) after notice of the determination of the Board or 
the assistant commissioner has been given to the persons interested 
is given by means of an action to be brought in the High Court 
of Justice either against the person in whose favour the determina¬ 
tion has been given or against the Board upon a feigned issue, which' 


tlmt ibn Acta gave the valuer and the Cominuaionera uo jMwer to determine 
concluairely whether the land was or was not an encroachment within the 
lacaning of the Acts, though it might roosonably have been expected that 
Huch n power would have l)Mn found. The point ^at the land was included 
in the nrov laionul order )nap as land subject to be iuolosed, and that the pro* 
visional order was confiiTned by a public general Act (see Indloaure Act. 184fi 
(.s & s Viot. 0 . I I8h 8. 32}, does not appear to have been taken. As to this, see 
<.i>ok y, Miirhum Votnmm VmienxtiaTM, [1901] 1 Ch. 387; Chithhurit €<mmon 
Cmsrrntfiir$ T. Neuron (1887), reMrted [1901] 1 Ch, 389, n., both of which cases 
decided that a scheme under the Metroiwlitan Commons Act, 1866(29 4k 30 Viot 
0 . 112), when coniirmed by Act of Parliament, is conclusive os to the limits and 
extent of the common, and that an owner erf land inolodod therein cannot 
successfully assert his title thweto. 

i 'e) See note (b), p. 553, ante. 

/) luclosure Act 1846 (8 ft 9 Viot e. 118), s. 55; see next note. 
ff) Ibid.. 8. 59. The vaVier is also empowered to award costs of a daim or 
onjectian ims sees fit s. 48), though in practice this is rerely, if ever, 
done: and he may also pay me mepensss of any witnesses or of the p^uotjon 
of any surveys, maps, or plans which he may i^uire for his infearmatioa and 
guidance, slha not for the benefit of any perron interested, and these expeimee 
are to be deeOGMtd part ol the expenses of the i]udoBure(ibul). If the nhesriag 
before the Board or sa esnstani commissioner is a substantial rebeanng, flm 
Beard nsuaflj direct another as s ist a n t coromiBBioaertohold it; bntif thepeirtias 
intend to esn^ ^ case to the pourta and so inform the Board, fbste eea be a 
formal rehear^ before the seine assutsnt cMnmisskmer, at whkh no evidenoe 
is naUed in support cf tha sppeal. and the dsitnnnination <rf tiis vshisir is 
affirmed. ThepwtiessmilhMkmapnaittoAtopnMsedtothenextsIsgB. 

(A) jrbeft, e* 48. 

(<i) It ie Msential that notisoirf disaatMfaotiiop he gtven vitihia the tbas naaisd 
(ffqrn/rtiy v. Seretgpe (1N9}, 18^ B. 5tK»>, 
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ii to be tried at tiie aaizes for the county iu which the land la 
aitnate, the isane or issues to be settled by the prot>er oificer of 
tdie court ius the event of dimute between the parties (k). 

The costs of the action abide the event of the trial (1). If the 
parties prefer, they may submit the appeal* to arbitration. Tbo 
submission is irrevocable a.nd binding upon both parties, and the 
Board may require each party to give security for the costs of the 
arbitration (m). * 

If there is no notice of appeal or if the appeal is not prosecuted, 
the determination of the Board or of the assistant commissioner is 
final and conclusive (n). ^ 

Actions are not to abate by reason of the death of parties (o). 

Scb-SeCT. 3 .—Sule of Small Commons under Fi/ti/ Acres (j>). 

1190. After the claims have been finally determined written uppH' 
cation may be made to the Board by persons representing at least 
twO'tiiirds in value of interest and two-thirds in number of the 
persons whose claims have been allowed to authorise a sale instead 
of a division of the whole of the land included in tlie provisiunai 
order if it does not exceed fifty acres, or of any portion thereof not 
exceeding fifty acres, and thereupon the Board may, if they consider 
the sale w'ould be expedient, make an order accordingly (q) ; and 
the land may be sold in the same way as land sold to raise iliu 
expenses of an inclosure (r), but with this exception, that before a 
sale is made it must be approved by a majority of tlic persuns 
Avhose claims have been allowed present at a meeting culled by the 
Board for the purpose («). 

119L When the sale has been effected the Board call a meotiug 
of all persons whose claims have been allowed to determine l)ow 
any surplus of the purchase-money after payment of the expenses 
of the inclosure and the sale is to be approprit. ted. Besolutions 
passed by a majouity in respect of interest of the persons present at 
the meetmg may aecide that the surplus may be appropriated to 
the endowment of schools, the construction or maintenance of 


(*) For a form of fsigued issue, see' Llovd v. Powis (Earl) (1865), 4 K. & B: 
485. if the action is brought against ^ Board, the nereon in wh<^ isTour the 
determination hae been gty^u mav, if be •desures, be made a joint defendant 
(He Portsnmak (£afi) (1861), 9 W Ja. 33«). i , 

(l) Inclosnr© Act, 1845 (8 &9Ytc^ c. 118),* e. 6J. If the ulaiutill delays 
proceeding to takl ^yond the time limited in the A«, the defendant is enUtjed 
to^ndgment as in oaee of a noneuit {Eancodt v. CarlisU (Earl) (1850), 4 Exch. 

(m) Inblunupe Act, 1845 (S' & 9 Viet. o. 118), e. 60. • 

(n) /Wd., s. 57. 

(o) IbuLf a 58. • . , , . . ^ i i 

(«) This is a power which can now rarely be exeraised, and it will bo only 

Moessary to briefly with the proves jelating to it. 

(a) Indomito Aet, 1862 (15 ft UViri. a 79), e. 4.* The ooasOntof persons 
wMm eonsent woald be required to the sale of an allotment «r part <n an allot¬ 
ment to nme kelosuie expeoais » slao required; see XnclQdUie Aet, 1845 
fft ft 9 Viet. 0 .118), s. W4; and p. 583, peif. 

' frl See p. 588. wMi. . 

( 0 ) Incloeure Act, 1852 (15 ft 18 Vmt. «» 7^, s* 4r 
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bridges, highways, schoolhouses, drains, wutercourees, or any other 
works or objects of public utility (f),or that it should be apportioned 
among the persons interested (a); but any resolutions have to l)e 
confirmed by order of the Board (6), and if the Soard vary or 
disallow any resolutions, they call a. second meeting, presided 
over hy an assistant commissioner, at which 'the resolutions may he 
revised or rescinded and new resolutions passed subject to the same 
conditions as before. If the Board disallow the resolutions passed 
at the second meeting, or if no effectual resolution is passed at 
either meeting, the surplus must he expended in aid of the highway 
rate for the jiarish or parishes in which the land is situate (c). 

U92. The inclosuro proceedings are then compleUjd by an 
award, framed by the Board or assistant coinmis.sionui’ iu the 
manner and with the formalities retjuired for a final inclosure 
Hvvard(//), in which, after reciting the sums allowed and paid for 
expenses incurred in and of and incident to the inclosure i>rocee.l- 
ings or the sale of the land or the improvement thereof for ihe 
purposes of sale or otherwise, the appropriation of t)»e surplus in 
one or moroof llie modes above mentioned is awarded and directed p’). 
The award when confirmed is unimpeaohable(./). 

Fniifit cli‘. 

U93. Whe.ro the iiHention of the parties who obtain an 
iiK-loHuru order for a small coinuion is to enable a sale llicrool to 
be carried out under the procedure stated in the proceditig buh- 
section, no works of draimige, road-making etc., are as a rule, 
required ; but in must cases of inclosure there is a considerable 
amount, of work of this description, which may or may not have 
been decided on at the meeting called to appoint the valuer and 
embodied in his instructions p/h 

^Vl)Hn the persons wlio will be eiUitled to have the common 
divided mnoiig them have been ascertained, and the extent of their 
respective rights has been determined, the valuer proceeds to 
execute such works of drainage, road-making, exchange, and general 
improvement, as the circumstances of the case may require, to 
enable him to make convenient allotments when the land is 
divided among the persons interested to be held in severalty. 
His powers under the Acts are extensive, and it is not possible 
within the limits of this article to give more than a short reference 
to each of them. He i.s- of course bound by the instructions whsch 
ho rec6i\^s on bis appaintinent, or'Which are passed and eonfirmod 
dii'riug the i>rogrefiB of the inclosurc(/j). 

(/) liuiiomre A*’t, 18.52 (16 & IS Vict c. 70), «. 4. 

^u) Inclosure Act, 1869 (22 <& 23 Viet. c. -13), e, 9. The jirocoJure is siuiilar to 
thatielatiiig to coiupcanwition moneys; 8i«€ p. 497, «7/{e, 

(6) Inclosure Act, 1862 (15 & 16 Viet. c. 79), s. U. 
lej yWt£., 7, 8. 
ia) See pp. 686, 5S6, poM. 
p) JbuL, 8. 9. 

(/) ihtd., s. 10. 

See p. 548, ante! 

(A) A ooiomitU'e i? often by the person** iu terested to consult mth 

ths valuer as to matten aiisiu^ duitiig the of the utclosuvs. examia# 
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U94. Tlie valuer may*consistently with his instructions set out 
and make, enlart;G, cleanse, or alter the eourse of, and improve 
common ponds, ditches, or watercourseB, embankments, tunnels, or 
bridges, both ill, through, and over the land to be inclosed and old 
inclosed lauds in the parish neighbouring parishes, ns ho may find 
necessary, making coni|)fin8ation for anj damage done and obtain¬ 
ing the consent of persons interested in any land interfered with 
which is not part of the land to be inclosed (ih Except to obtain 
or improve an outfall, such consent is essential before diverting a 
watercourse. For tlie purposes of obtaining or im[)roving an 
outfall he is during the progress of the inclosuro deoine*! the 
I'crsou interested in tlie land to be inclose?! under the Land 
Ihainage Act, 1817 (/i'. Expenses incurred by him are expenses 
of the iuclosure, and tlie ex]>cu8es of subsequent maintenance and 
I epuir lire borne as the vainer directs in his award (i). They may 
bo direclcil to be raised by rate (/). 

1195. The Land Lrainage Acts, which are also under (he 
adminislralion of the Hoard of Agriculture and h’ishcries, provide 
iiieans tor ilio cslablisliiiient. afl»-r local inquiries held by direction 
I'f the Ibmrd and an order <>f the Hoard made thereon authorising 
(he execution of the necessary works, of a scheme of drainage 
over a db-'li iet xiith provision for the eoiujuilsory purchase of land 
required fora purupingstation etc. and forcotupunsalion to persons 
ati'iicted by the workin.g of tlie .scheme (/»). 

Apart from (he powers conferred l»y such a sclieuie, a valuer is 
pot einpoweied to oveiWd an ancient drain flowing through 
common lauds f'Tim another township and Iherehy to obstruct the 
drainage of lands in that other township to the damage oi the 
owners (a). 


tliB clHiins taakf* olaortion^i whore !io«:o.ssiiry. aii<i f-enonilly art iit tho 

iutoresiti of the whole bcfily. Where the linel (o ho iloalt wi h ia of Urgo 
Slid the vurioUh iiitorovta iiro valuable, the progress of the iii .'luaui'o tnity bo iiiiuli 
facilitated by such a course. 

(f) Inclosuro Act, lSl.j (S & 9 Vid. c. 1 IS), o. St. 

(<•) 10 & 11 Viet. c. tSeo Inclosuro Act, 1S.)2 (15 A. 10 Viet, c, 79), «. 2. 

(/) Inclosui'e Act, I®!.** (11 & 12 Viet. c. 99;, «, A.' As (o the rate, see p. 507, 

flSS, p)*f. 

tm; This subject is dealt with unrler the ti‘lo fJEWEfift AXti DsaikS. 

\ Dawson v. Pu wr (1 S-l T;, h liai w. 41.5, i o the powers under Iuclosure A cts, 

u)ntra.sted with powers under public pnoral .Acts, aie illustralK>d, and nja.\ ho 
stated fi» follows ; (1) Where an Act oi i*arliani»iit empowers certain per«on« 
de.al with their own pro]>erty or with hrojn’rty in a <%rtain }»lnce or dtnira t or 
defined b)' a cerlsiin dewtription, and doea not by exjircfis words or by ii(‘C(>*»Brty 
iiiipHr.ation itinwrt tbal tho I.iCgislature infcrxlod H) affect the rights of oUmt 
iiersoiis in other projierty, courts of law do iM»t nmKtruo raoro gi'iHS'fd worda 
111 th® Act as affecting the rights of Klrangfirs in projierfy wot within tin* 
di'echption of tWt with w;liicb t^ Act expressly purntirle to deal. (2; Wh<dh<T 
Bii Act is to be a public Act. blading on all the Itiiig’s subjects, or uioroly a 
private Act dejiends upitni the nature and substanci; of (die Mim, and not upon 
the technical oooaideration whether the Act does or does not contain a clause 
dedlariog that it ehall be a public Act A« to the subject of ^e construction of 
Indosure Acts, compare OaUomitfr. Cmiion CWpoi fttwn (1806), L. II. 1 11. li. 
At; A,‘0. V. Luntmdak Rural Dintrki Council (JIHH), kfi Ti. % 822. 

An award made iinO&w an early Iiidf»nre Act (1773) diluted that ccTbiin 
public drains nt out under the award were to be kept in repair by the ownoii; of 
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1196. The valuer is also, consistently''with his instructiona, to 
set out, make, and widen public roads and ways over the land to be 
inclosed and to stop up, divert, or alter roads or ways passing 
through the land or through old inclusureB(o) in*the parish (p). 
The consent of the county council or oi^her highway authority will 
be required in the case of main roads (q), ** 

Before any public road or way can be discontinued, diverted, 
stopped up, or altered, the valuer is required to affix a notice at each 
end of the road in question stating the date from which he intends 
to close or divert the road, and to give the same notice by advertise¬ 
ment for four successive weeks, and on the church door for four 
Sundays; and from the day named the road is to be deemed closed 
or diverted, as the case may be, unless any person gives notice of 
appeal to quarter sessions within four months after the first 
Sunday on which the notice is posted. Fourteen days’ notice of 
the appeal must be given in writing to the valuer, stating the 
grounds of the appeal, and the ap}>cllaiit is confined to the grounds 
stated in the notice. The appeal is hea»d before a jury, who are to 
determine, first, whether the road is unnecessary, and, secondly, 
whether the proposed alteration would be beneficial to the public 
and without injury to the appellant. If either question is answered 
in the affirmative, the court dismisses the appeal and awards 
costs to the valuer; if both are answered in the negative, the appeal 
is allowed, and costs, at the expeuso of the iuclosurc, awarded to 

the lands inclosed according to an acreage rate, and tliat direction had been 
acted on for eighty yoai-s ; out in 1R54 tliere was a presentment that the drains 
ought to be widoneil and an increaaed acroage rate made. There being no 
evidence of liability to repair rathtie tmuro- or liy re««t>n of benefit ac'.'niiug tt) 
the incloHed lands, and the Inclosure Act dii'ectiug that public drains etc. set 
out under the award were to be repaired in the same nninner as oUior drains in 
the township, it waa held that a presentment, imposing the increased liability 
solely on the owners of lauds inclosed under the Act was bad {Diglin v. 

(18fi7), 86 li. J. (Q. B.) 807). 

A landowner who is directed bv an award to keep a public drain running 
through his land clean and of sufliuient depth and breadth to carry off the water 
intended to run through it is not responsible to an owner above who throws an 
increased burden on the drain by an additional drain from his own land (Sharm 
V. llan'Vfk (]S<14), 8 Scott (N. b.). 46). 

(o) 'L'beee do not necessarily mean old incloeures from the common or waste, so 
that the power of the valuer extends to stopping up or diverting any road or 
path through anv inclosed lands in the panso, and not merely through old 
nu’Josuree or intakes from the common {Uorttby v, SUveiUr (1S88), 2«) ^ B. 1). 
797, 0, A.). To make a new load through an old inclosure the valuer muat 
make araangements with^the owner. Inis may be done by giving the owner 
otbmr land oot of the waste of equivalent value if he is a person interested; 
but a. 66 of the Incloeure Act, 1845 (8 & fi Viet. o. 118), which provides for 
the expenses attending the purchasing of the soil of public roads and ways 
being part of the expensee of the inmosure, would authorise a punihase of 
laud for the purpose. 

(pf lUd,, a. 6S. The foraudaon of new roads is frequently refotred to in the 
provunonal order as one of thwetatntory provisions for the bmefit of the nei^- 
ooorhood feee p. MS, ants); and occasionally title fonnatiem ol a pa»43«*i^ iir 
rpkd is expreialy.Teferred to ss a condition on which the indosore is granted. 
The practice ie m the velnsa' when he hae examined or surveyed the knds to 
prepim a scheme of new roads, roads to he stopped or divn^, footways sta, 
and sabmit it to a meeting of die posone interseted. 

(gyiit'd. See title ^ 
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the appellant. If the Appeal ia made by the surveyor of highways 
by Erection of the parish council or of inhabitant rate^)ayer8 at a 
meeting for th^ purpose, bis oOsts and any costs awarded against 

him are paid out of the highway rate (r). 

• • 

1197. Non-cemplianc& with the req^uirements of the statute in 
force at the time of making the award will render ineffectual an award 
purporting to stop up a road or path (a), unless it is merely a priVate 
road or path (a); but where time has elapsed from the execution of 
an award, and the subsequent user is not inconsistent with the terms 
of the award, the requirmnents aill he presumed to have been 
compUeii with (b). * 

Where*a road is stopped up by an award a claim to liave acquired 
title by user under the IVescription Act, 1832(c), cannot go behind 
the date of the award, though there lias been user of the same 
nature both before and after the award, and such user will not rehut 
the legal presumption that the award was ])ropor],v madefd). 

If a road or footpath is properly stopped up in one parish, the 
fact that a continuation of the road or footpath in the adjoining 
jtarish is thereby made a ad de hoc does not invalidate the award or 
justify a trespass («); and the remedy of persons aggrieved is by 
iip])eal to quarter sessions (/). iSuch a case is different from one 
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(r) IndoKuro Act. 1 S4.'i (8 & 9 VioL 118), bo, 62—64. Tho parish council tnk«)H 
the pluco of tho old tosIi t (Local Qovomment Act, 1894 (56 & 57 Viet. o. 7>1), 
B8. 6 (I) (a), 13(1)). Und'or tho Inclo»uro (OoiiHolidation) Act, 1801 (41 CJoo. 3, 
c, 109), s. 8, and Acte incorporatin|» thiit Act, an onlor of two justiceH was ro«iuired 
before a road puHsiiig Ulrough old iiiclosuros could he clowta. As to tho coiisont 
of the two justices and stopping up ways under that Act, see hitfiuH v. Uiirtmi 
(1826), 5 H. & 0. 513; R, v. Dowmhirf, {Atanjui*) (1836), 4 Ad. & Kl. 698; Tharhrah 
V. Srf/moiir (18.’12), 1 Cr, & M. 18, which awes are now of value mainly hi ebow 
that, if a road nr footpath thningb an old inclosure is not validly stopjiod up, a 
continuation of the road or footpath which might have W‘U stoppwl up and is 
not set out as a road or footpath in the award will remain oj>en also. 

In the case of straightoniiig an existing road and so making a small diversion, 
the consent of tho justices is not requisite, and the parish is liable for the 
repair of the road (It. v. Crirklade [Inhabitant») (1850), 14 Q. II. 735; R. v. JiiiiU 
Hayboume [Mabitanti) (1869), Bell, 0. C. 136). 

(«) Ilarber v. Rand (1821), 9 Price, 58, where a, right of way over an old 
footpad omitted from an award map under the Indosure (Consolidation) Act, 
1801 ^41 Qen. 3, & 109), was pleaded os a defonce to an action for teespoes, ami 
it was held that nothing sltort of an order by two jusUom would extinguish a 
right of way. * 

(a) irAtte ▼. Reevet (1818), 2 Moore (O. P.), 23. 

(b) Mamtng v. Santarn Comtiea Bail, Co. (1813). l^M. & W. 237. where an 
award, purporting to be made by &e ordbn* and with the consentof two justices. 

s stopped up a public fon^tb: no order was found with the award, out the 
subsequent enjoyment oi the,laad was not inconsistent with the award, and it 
WHS that we awardandstatemmiteinit w^pWni^/ieteovidence df eompli. 
ance wi^tberequirementeoftha AoL Soin Williatn$r,Si/ton(l669),4H. & N. 
357. Ea/Ch.« no otder of the justioea was recited, and there was no proof of its 
having been made; but for twenly>dghty«nrs after the date of the award ante 
had bMu planed aoroie the road imd toplre^ and the road bad not been aeea by 
camsjM and this was held to amouai to a ^esom^ion that tte order had 
benoontsined. . . * 

2 d 3 Wilt, 4, e. 71. 

I ffoUkn V. 2^ (1869). 1 F. * F. 868. 

Uhivn T. Harmaim (I8M), 1 H. 4t K. 48. 

' ' .^TdkOVn 


1^) 


JbU.: Indbeore Act, 1846 
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1198. The public carriago roads set out by the valuer are to bo 
fenced on both sides by such of the persons interested iind within 
such time as he shall direct, and the valuer is to make and complete 
the new public roads and ways in conformity with the provisions 
of the Highway Act, 18d.5(/c), as to width. 

The Board have power by order to certify that it is not for the 
public convenience that public roads or driftway.^ set out by the 
valuer should be fenced or made of hard materials and certified by 
jiisticos, and in such case any liability to repair imposed by the vakmr 
(loos not involve a lialnlity to convert the road into a fenced road or 
into one made of hard uialerials (/). 

Before a public road set out by the valuer can become a 
highway ropiiiralile by the parish or highway authority a certificate 
must be obtained from two justices for the county or other jurisdic¬ 
tion in which the lands are situate that the road lias been 
snfllciently formed and completed, and such certificate is at the 
following quarter sessions tiled as of recoril by the clerk of the 


((/) Aa whert) a road was etop{>ed ihrouph inolusoti landH atut through a 
waste, Ihoro being no juriadictiou to stop the road thnoigh the inclosed lands, 
Hiul it was held that the road through the waste ronminod open (Thuckritu v. 
t<rymottr (18:12), 1 C'r. & M. IS). ^ 

[h) li. V. UuHtingdumhire Ju»tw€» (ISCo), L. K. 1 H. 1). IIU, where the qiieelion 
wliether the fact of allowing encli an ap})cal may or iniiy not result in the 
whole road being kept open is also dealt with. 

(i) luclosuro Act, 1845 (8 & 9 Viet c. 118), s. G8. This section is conclusive, 

ana the award of the valuer, whicJi dues not set out such a road over the common, 
stops it up although it may have been enjoyed for forty years (Turner v. Cruufi 
(1879), 4 App. Cos. 221; Holden v. Tilley (1839), I F. & l\ 030). Hence 
it is iniportrat, whom any occupation r«>|wl or right of way over land to 
lie inclosed lias been enjoyet^ a claim for it should be made to the 

valuer. f. 

. (J) it,\. Halfadd (Miahitantt) (1833), 4 Ad. & El. 136. Formerly a right of 
•way could not be ^ned by prescription against the Crown; see Harjmr v. ' 
ChnTieeun/rtk (1823), 6 Dow. & Ily. (K, B.) 572, w^ere twenty subsequent years’ 
user of a^ublio footpath which had been stopped up under an Indosure Act was 
held not to show dedication to tho public iu the aWuoe of anv consent on the 
part of tho Crown, there being also the objection to a presumption of dedication 
that the land had been leased- for sporting purposes, and that a lessee cannot 
dedicate (irood v. Fsod (|822}« 1 Dow. & Ry. (jc. B.) 2m. But now as tegards 
rights of way which can ho gained under the I^^nptkm Act, 1832 (2 4b 3 
Will. 4, c. 71). tUb Crown and a subject are on the same footing (ibid., b. 2). 

(i) a*6VVni.4,c. 3iK 

(t) DicliMiure Act, 1834 (M & 18 Viet. o. 9T),s. 9. The provisiou was intended 
to apply to uiountainoys and other districts where the Und would probably 
epuUnue to be used as .'•hcepwallu. 
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peace (m). When this certificate has been ^iven the parish is lifthie 
to keep the road in repair (n). If tiie road is not completed and 
taken to bj the public, it mify cease to be a public road after a 
lapse of years (o). 

1199. Where a road is inclosed between fences, the whole of* the 

sp^e between the fences is as a rale, and in the absence of rebutting 
evidence, deemed to have been dedicated to the public(p). • 

But if the road passes over a village green or open common 
where there are no fences, the right of the public is as a rule 
restricted to the made road (q). * 

1200. The soil of the roads set out uiulcr an iuclosure award 
remains in the lord of the manor where the soil of the common 
before the iuclosure belonged to him, unless his right and interest 
in |ho soil has been compensated by an allotment (r); but where 
such an allotment'has been made to the lord, the ownership of 
the soil of the roads is in the allottees of the lands on either side («). 
The fact that rights of pasturage over a road are given by an 
Inclosure Act to the adjoining owners does not transfer the 
ownership of the soil from the lord of the manor to them (a). 


(m) Inclusure Act, 1S40 (8 At 9 Viet. o. ]18). 8. 67. This roqiiireineut is 
always atteudeii to by the Hoanl, who mjuiro the production ot Uio certitioate 
with refeieuco to any ruadn or footwiiya not out iu tlie iiwHitl ttofore it is 
cunfiniKHl. As to raiaiii}; ilio quofltion of a direction in an award huing ultra 
vn-es when it h.an \H'en of'ted on for many youra, boo A.-G. v. Tumiwrth Itural 
t Council (1901), Ho li. T. 11H>. 

' (»i) IncliMUro Act, 184ft (8 & 9 ViCt. c, 118', 8. 07. Jl. v. Fren-eh (1879), *1 

U. Jl. U. ftOT, 0. A., iiiul filieringhaiii Hrlmn Itiiitri'-t Cuuttnl v. lhxl»eg (l'.>04), 0.S 
J. jp. a9ft. 

(</) See Cubitt V, Maxae (/.«</^ Carvlinv) (IS7I5}, 1.. R. 8 0. V. 704, where a 
ru^ forty feet wide had Ixam set out as a public rood under uii Iuclosure Act, 
but, the eviilence proving that for forty years it had nover been cuinpleteii or 
used as a public road, a plea of a public right of way n defence to au action 
of trespass was not HU8tain<.>d. 

(p) Turner v. likujwnod Ilighu/ay Itnanl 0870), Ti. II. 9 418, where a 

public road had been set out in the awai-d of the width of fifty feet, but the actual 
i-oodway was only twenty-live feet wide, and the spaces ou each side were uver- 
^wn with gorse, and it was held that the right of the public was to 
have the whole kept o]>en and free from ubstmetiou. So in Ji. v. Wright 
p832), 3 B. & Ad. 681, where a private road and public footpath were describeii 
m ar award under an Indoetire Act os twenty-four feet wide, but were, in fact, 
set out of a width of sixty feet, though only the middle was used for carriages, 
the jury were directed to decide whether the whole road had been dedicated 
to the public, and Ijord Tentbuden, C.J., ap]iroved ot the direction to the jury 
and of on afflnnative verdict foundry them. Conipare Nteld v. Ileudim Urban 
Dietrid Cintneil (1899), 81 L, T. 405, 0. A., for a case of rebutting oviclefiw; 
and for the ciroumstances to be taken into aocoont, see Bebnore {Couidm) v. 
Kent Comdy Council, [1901^ 1 S73, and other oases therein refoqed to. 

(f) Etuten v. Bkhmond Highway Board (1871), L. R. 7 Q. B. 69. As to the 
preemption where there is an open oommon on one side of the rood and a 
narrow strip, hounded oy a hedge, on the other, see Evelyn v. Mirridea (1600), 
17 T. L. B. 142, a A. 

(r) JWie ▼. Hutkieeon (1843), 11 1C. ft W. 827. See R. v. Boat Mark TUking 
(MtaManM (1848), 12 dor. 3^, and compare B. v. Edmonton (InhahUante) 
(1831). 1 Mooi 9i±7A ,B.y. Wrigkinmi 3 ^ I. 

{§) Htaoerwon, r. Peterborough Rural Diririet Council, [1901] 1 Ch. 22, following 
JTiUAv. Weit, [189312 U. H. 19. 29. 0. A. 

(a) Hooper v. Bourne (1877), 34^ B.D.258, C. A.; R. V. UotJieLl {InhahiUiute) 
(1835), 4 Ad ft SI. 156. • 
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Sect. 4. 
Fowen and 
Duties of 
Valuer etc. 

Trivate rood* 
and ways. 


Commons and kiOHTs of Commo#. 

Where an allotinont u;ider an Inclosure Act abnts on a road with 
a roadside strip the presumption that the ftrip belongs to the 
adjoining owner is rebutted (fc). * * 

lj201. The valuer also sets out priva^ or occupation roads and 
ways for the use of the ])ersons interested and such private roads 
or ways for the use of persons interested in other lands as may 
lieconie necessary in consequence of the alteration of public roads 
and ways; and the expenses of setting out, forming, and com¬ 
pleting such private roads and ways may be treated by the valuer as 
expenses of the inclosure, or he may direct them to be home by such 
of the persons interested and such of the persons for whose use they 
have been set out, and in such shares and proportions, as thinks 
IH. The niaintoimnce and repair of private roods and ways is 
provided for in the same wny. The owners of the allotment^ or 
lands who will he benefited by or use the roads are generally the 
])crson8 on whom the burden is thrown. Tlie valuer may also 
direct to whom the grass and herbage on such roads and ways is to 
belong, hut in the absence of any direction the grass or herbage 
belongs to tliu owners of the soil of the adjoining lands on either 
side as far ns the crown of the road(e). 

Where private roads or rights of way are set out under an inclo- 
sure for the benefit of certain persons or the owners of particular 
lands without any qualification, such persons are not confined to 
access to the lands in respect of which the right is given for the 
purposes only for which the right was required at the time of the 
award, alLliough the use to which the right of w’ay is sobsequentlv 
])nt may increase the burden on the land over which it passes (dj. 
in the absence, however, of such an express grant, the burden on 
land over which there is a right of way may not he increased (c). 

A provision in an Inclosure Act that certain specified lands are 
to he allotied to an individual in lieu of his rights in the land to 1^ 
inclosed, cm., as in the case of a lord of the manor, does not preclude 
the valuer from setting out a private road over such lands for the 
use of persons interested in other allotments if he finds it desirable, 
or preclude the Board from directing the valuer to set it out after 
objection has been made (/), 


(l) (ferj/ V. Itedmnn (1876), 1 Q. B, D. 161. 

(r) Inclosure Act, 1846 (8 & 9 Viet. c. 116), «. 68 ; Inolosuie Act, 1S48 
(11 A' 1^ Viet. 0 . 99), a. 4. It would seem that too vainer baa no poww to order 
a pHiiaUm townahipto rewxpnvatia roads ^i(. v. CottinghamilnM^nl*) (1794). 
« Tmti Eep. 20: A. v. Jlirharda {180(»). 8 Term Rep. 634, caaea under early 
Inoloaure Acta); but it may apne^ fmm tite tema of the award that aa asaitirt 
a township a rtHul ie made a public road, though notaxpiwwly eodeecribed {M. v 
Gtttt AVA/fd {InhahitmU) (1866), Deare. A B. 74). II a road ia partly aet out 
through land over which the Oonunisaionen had no power to maAe a road, the 
award ia had aa to the whole road (Jhid,). 

(d) .VewcumsN v. Coalsoa (1677). 6 Ch. D. 133, 0. A., where whieh iraa 
agruniltural land at the tisae. of the award beoame hoildiu land; #V««& v. 
Ortut Wwfmj Jtail, Ob. (1679), 6 Bba. D, 264, Wbwe a railway oompany 
acquired land to which a z^hti of way over ohher laada had «vaa' and 
hoiit a imttle pen for the use oi cattle to he oonveyed over their t»"» 

(e) Sm U'lmbltdon and Attaeg Cmnmeru Omsermton v. Jffmn (1676). 1 Ch. D. 
862, C. A* { JJarri* v. FUneer (1904), 74 li. J. (Ca.) 127, O. A. 

(/) Qmhh T. Inclosnrt (Smvtimmm (1663), 13 C. B, (ir. a) 806, EiL. 
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12022. For tiie proteotton of all fenced roads set out b}' the vainer 
vrhile the hedges are growing grazing ftiereon for seven yeM» 
after the date of the award is prohibited (g)» 

1203. The valuer may,^ and fi^uently does, provide that the 
expenses of maintainiag and repairing private roads and ways *and 
also the expenses of repairing, cleansing, and maintaining common 
ponds, ditches,'Watercourses, embankments, tunnels, and bridges, 
are to be raised by a rate, the pei'sons chargeable and the propor¬ 
tion in the pound which each is to pay being specified in the award. 
In such case a rating officer is appointed at a meeting called by the 
Board of the persons liable to the rate after the aw'ard is complied; 
and suQh officer is intrusted with the maintenance and repair of 
the roads, watercourses etc., and is empowered to make and recover 
the necessary rate. Provision is also made for an annual meeting 
to appoint the rating officer and give him instructions (/()• 

The rating officer makes a rate for such a sum as the majority 
in value of the owners of lands subject to such rale present at a 
meeting think fit, and the amount of the rale is apportioned 
among the owners in tho proportions directe<i by the award and is 
payable to the rating officer on demand. If not paid within 
fourteen days after demand, it is recoverable by distresH; and tho 
demand or distress may be made of or on the oceiii)ii)r of an}* such 
land as if tho occupier were the owner liable to the payment of the 
rate, and the rate may be paid by the occupier ; and tho amount ho 
paid shall be deemed a payment on account of bis rent, and shall 
be allowed by his landlord accordingly (i). 

1204. Allotments are to be inclosed, fenced, and ditched, and tho 
fences and ditches subsequently maintained and repaired, in accord¬ 
ance with the directions given by the valuer; and if he finds that 
any person has more than his fair share of fencing to do, he may 
order a sum of money to be contributed by an; person having loss 
than his fair 8h(y*e of the work, to be paid as directed by the valuer 
and to be recoverable as penalties under the Inclosure Act, 1615, are 
recoverable(^). If an owner of an allotment makes default in fencing 
etc., any other owner or occupier aggrieved may serve him with a notice 
of bis intention to do the work if not complete within three months 
from toe date of the notice, and in default may do the work and recover 
the expenses from toe defaulter, bu^ without prejudice to any other 
right or remedy be may have in respect of tho neglect to make the 
fence ot ditch or of any trespass ut dadiagf^occasioncd thereby (?;.' 

Tbe same Question MOOT in Orubb v. Brown, (1S5S), 1 F. ■& P. IKb'i, which* wa« 
au action for trespass against the valuer. As to the effeut of tiie award ou 
private toads, eee ^ tol. a&ts. * 

(g) Inoloran Aot, 1845 (6 ft 9 Tbt. e. 118). s. 100. 

{k) Indosute Act, 1W8 (11 ft 12 Viet a 99), tm. H-l. .. , ^ 

($7 Ibid., a. 7, The rating oflioer must the tomtit’ prescribed by the 
Aet and rec o ver by distress only; be oennot biing au action {Dmtbn v. 

(1877), 48 !«, J. (K, a) 179); tbe poweies the voliuA for recovery of rates inado 
by him are wider; eee p. 582, pcie. .f . . 

(i) IncloetiM A^ 1946 (8ft 9Tk}t.e. !18), e. 83. Fenidtiie ttnoer the Act am 
reoovmble tor diefar ee e eftM an order of juetioes (ibid., ». 160}. 

g) todloeaia Agt, 1849 (11 ft 12 'Viei. e< 99), s. 12. U a question anses as te 
the enffidenoy of a fence, the luffidency ie a rndtm of fact for a jury to decide 
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The Board may by order dispense with 'che erection of boundary 
fences and direct I bo allotments to be distinguished by metes and 
bounds; but any person interested dn an allotment may at any 
time fence at his own expense (m). Such allotments while remaining 
unfenced are to be subject to tlje provisions of the Inclosure Act, 
1845, relating to regulated pastures in such manner as the valuer, 
with the approbation of the Board, shall by his award direct, and the 
owiK^fs are to enjoy such rights of common by reason of vicinage as 
they were entitled to before the setting out of the allotments (n)« 

• Scb-Secx. '>. — (Jonv>’rfioii of Land into Jl'yulaied Pastun. 

1205. Besides the' power of persons interested in a common for 
which an Iriclosuie Act had been obtained to have part or the w’hole 
(not exceeding fifty acres in either ease) sold (<>), provision was made 
fur the whole or part of a common being converted into a regulated 
pil^tuI■e, if, during the progress of the inclosure, persons whose 
interest exceeded one lialf of the total value of interests so desired(p>. 

1206 . J 'ho Inclosnre Commissioners were empowered at any time 
beloro the report of the valuer received by them, on thcapplicii- 
lion of persons reprosGiiting ni<no tlnin one half of the value of 
interests in land of which an inclosuro had been nutbnriaod, to direct 
that the land or part thereof should he converted into a regulated 
pasture to la) stocked aixl dopaslured in common by the 2 >ersons 
interested therein in proportion to their rights and interests as 
detorminod on the examination of claims. If jnirt of the land only 
was to he so converted, the valuer was, subject to any instructions , 
given to him, to ascertain and set out the i}art to be used as regu¬ 
lated pasture and to direct how and at whose expense it was to he 
ioncea and divided from the residue of the land (q). 

He was also to ascertain and allot the number of stints or rights 

V. Arnimn (1S22), I B. K C. 70 (a case under the Inclosure (ConsoUda- 
tiou) Act, ISOl (41 Geo. 3, c. 100}}, whore it was held that an old dit^ or drain 
was Bufficietil). 

A grant of flonyhold land inclosed from the waste, coupled with evidence that 
tho fences have neeu maintained by the grantee, affords a presumption that the 
grant was made subject to an obligation on the part of the grantee to make and 
liiaintaiu a fence to Iceep out the commoner’s cattle, and consequently that he 
wa^ bound to fence against the ownem of adjoining allotments after inclosure 
(Itarhr v. Whittle;/ (1863), 34 L. J. (Q. B.) 212). 

(ni) Inclosui'e Act, 1857 (20 & 21 Viet. o. 31), s. 1. This provision was 
iiUended to meet the case of mountain inclosures, which would remain as 
pa.-tiuage, and in which the expenses of fesjdug would be out of proportion to 
the value o4 tho land. * 

(*»') Inclosure Act, 1857 (20 & 21 Vlct. c. 31), s. 2; see the following snh section. 

lo) See p. >>50, ante. 

(/>) inemuro Act, 1845 (8 & 9 Viet, c. 118), ss. ll:J=—122, of which ss. 121 and 
122 have been repealed by the Commons Act, 1899 (62 A 63 Viet. c. 30). Tho 
re()ealed sections i>tx>vided only for the applicatiou of th*s procedure to pastures 
which were already stinted. 

This procedure is practically oKsoIete, as any rentlation of a common 
would now be oatried out under the provisions of the Commons Act, 1876 (39 

46 Yict. c. 56): hpt the powers and duties of field reeves under the earlier Act 
have been applied to conservators appointed under the later one, and there 
are no doubt many commons eo regulated throughout the country, so that it 
is iiwessary to state shortlr the procHure relating to these regulated pastures, 

(S) Inclosure Ad, 1845 (js 4: » Vict. o. 1 18). tPUJ. 
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of {msturnge to each peri^t>ii iiitereatoil in proportion to the value of 
his interest ami specify the respective kinds of stock to he admitted 
to tlie pasture and the respective numbers^of animals of each kind 
in respect of each stint, with such option us to equivale nt numbers 
of the respective kinds as he thought just, and also,- if he 
thought proper, the time dnring which the ahimals might be kept 
on the pasture (r). * 

Where part of the land was to be used as a regulated pasture and 
part to be allotted in severalty, the valuer might, having regard U\ 
the convenience of persons interested, award either stints or allot¬ 
ments or botli; or if the proportionate interest of ati^' person 
entitled to an allotment was too small to ho <;onvoniently conqM'n- 
sated by a stint or conUl not be wholly conipon.-iati'd by a slim, 
and cirtumstances would not, in the judgincnt of the valuer, admit 
of the com|>en8ation being adjusted by an allotment, bo iniglit diroet 
the compensation to be made or adjustod by a money paymont out 
of the moneys applicable to the expenses of the inclosure (x). 

All the provisions of the Inclosnre Act, ]8ir», in (elation to r«mds, 
ways, and works, the examination and rehearing of claims, the 
valuer’s report and award, and other matters applicable to an 
inclosuro, were npi>licab1e where the land was directed to bo used 
ns a regulated pasture ; and the word inclosuro ” in every case in 
the Act (wluMO the contest was not repugnant) inc1ud«*d conversion 
into regulated pasture (/). 

The pro|>ortionate shares or aliquot parts of any n^lo which 
might be required to be raised on the ownjMs of the stints wore 
determined by the valuer, and such determination governed the 
rights of voting (a). The right of soil in a regnlaled pasture, 
subject to the right of ll(o lord of the manor to minerals and other 
rights reserved to liim, was to bo vested in the owners of the stints 
in proportion to their respective shares of the ralo(i)- 

1207. After the confirmation of an award containing a direct ion 
for the conversion of any land into a regulated pastnie a meeting 
of Uie owners of the stints was to be called by ttie Inclosure Com¬ 
missioners by notice on the church door to elect ono or more fli'M 
reeves, and meetings for the like jiurpose were to he held yearly in 
the month of February (c). 

Similar provisions to those contained in the Act with respect to 
the election, continuance in office, salary, removal, and evidence of 
election of rating officers and the v6ting at meetingg of owners of 
lauds liable to be rated (d), are mtide with reference to the 
election etc. of field reeves (?), tlie owndf-s of stints taking the 

(f) luclostire Act, lS4fi (S & 9 Viet. c. 118), a. 113. The Inclooure ('otuini«- 
aioaenwere empowered td frame auch directions as the}' thou;rhA tit for the 
purpose of guiding the viduer in ffie corr^ specification of the rights or atiuM. 
As to a fraction of a stiiit, see KichoU^ v. Chipman (i860}, 5 U. & A’, 613. 

(«) Incloaura Act, 1843 (8 £ 9 Viet. e. 118). a. 113. 

<f) Ibid., a. 114. 

(a) Ibid,, a. 11&. 

(h) Ibid., 0 . 116 . 

and p. 667, antt. 

{•) Tnoloaura Act, 1845 (9 A tfTict. o. 118), a. 1 !7. 


(e)/Ud., a. 117.' 

id) For these proviatnna, see Incloinire Act, 1818 (11 « 12 Ytct.c. 99), as. 5- 
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place of the owners of lands in reference to those pow^. ^ In 
addition, the owners of stints might at*' their annnal meetings 
appoint or authorise the Afield reeve to appoint herds and assistants. 

1208. The owners of stints are also now empowered, with the 
consent of the lord of the manor, to mak@ bye-laws and regulations 
for the prevention of and jirotection from nuisances or for keeping 
order on the regulated pasture, and for general management, occu¬ 
pation, and enjoyment of the regulated pasture; and by the bye-laws 
pecuniary penalties (not exceeding forty shillings for any offence) 
may be imposed on persons breaking the same, to be recovered 
before a court of summary jurisdiction (/). 

1209. The field reeves for the time being are, subject to any orders 
and instructions in writing from time to time agreed upon'at the 
annual meetings of the owners of stints, to regulate the times in 
each year during which stock or animals are to be admitted to or 
excluded from the pasture; to make, maintain,'and keep in order 
any necessary fences, gates, ditches, d'^ains, watercourses, embank¬ 
ments etc.; to distrain stock ana animals found on the pasture 
contrary to the regulations, and do all other acts necessary for 
the maintenance, improvement, and convenient use of the pasture; 
to maintain and, if so directed, erect buildings for the shelter or 
si all feeding of stock, and let the same from year to year or, if so 
directed, for a term; and to apply the rents in the first place to the 
same purjiosos as the rates to he made on the owners of stints and 
to divide any residue among such owners in proportion to the 
respective liability of their stints to the rates (g). 

1210. At any aumial meeting of the owners of stints resolutions 
may be passed by a majority in value of the owners present 
increasing or diminishing rateably the number of animals to be 
admitte<l to the pasture in respect of the several rights. In the event 
of the riglit of any owner not being sufficient to admit of a rateable 
increase or diminution, the meeting is to award an annual sum of 
money to be paid to or charged on such owner in lieu of the increase 
or diminution of his right. Any difference of opinion as to the 
sufficiency of the sura awarded or the charge being excessive is to 
be settled' in a summary way before two justices on the complaint 
of the owner of the stint against the field reeve (A). 

1211. All salaries and allowances to field reeves and other persons, 
and all expenses of management, including repairs and erection 
of buildings under direction-ot the i^nnual meetings, are paid and 
defrayed 1^ the ownezij of stints; and the field reeve may, under 

(/) Commons Act, 1876 (39 & 40 Vict. c. 66), ss. 16-~17. Any bye-laws 
mM6 in thisVay, or by oonwrvators o! a r^ulatM common, are of no validity 
until confirmed by one of His Maje^j-’s principal Secretuies of State. Notice 
of intention to apply lor c(mfirmation is to be published by the field reevea or 
oonBorvators at least one month h^lore the application, and during memth 
the peram or body making ajay bye-law or altnring or revoking a oonfiinned byo- 
lawlatokefip a copy athu or their office open to inspection by persons intereated, 
and to tumuih printed cojaai of the bye-laws and oi the proposed alterSMona, if 
any, on appltoatikm and payment of ene ahilUng tor each copy a. 17). 

Or) Imuoeur© Act, 1845 (8 A eVict. c. 118), e; 118. 

(A) Ibid., a. 119. Forms aummona and of the order of the jnsMoea «tf 
gives *9 schedule to that Act.' 
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direction of an annual meeting, make a rate on the respective owners 
for sncji sam as at the meeting may be found requisite. Tim ap^* 
tioned amount of the rate, payable by each oyner is payable to the neld 
reeve, and if not paid wit^ h^urtelm days after notice is recoverable 
by distress: and the field reeve may exclude the stock of an owner or 
his tenant from the pastoye until the rate is paid. A demand or 
distress may be mad^ on the occupier of a stint, and money *paid 
by the occupier in respect of the rate is to be deemed a payment on 
account of rent and allowed by the landlord accordhigly (t). • 

1212. Any person having any stock or animals on a regulated 
pasture contrary to the regulations thereof, on conviclion before 
a court of summary jurisdiction is liable to .pay for each head of 
stock or animal found such sum, not exceoding £5. as the court 
thinks ’proper to inflict by way of penalty. The penalty is 
paid to the field reeve and applied by him in aid of the rates on 
the owners of stints, but any other remedy of a field reevo under 
the Inclosure Act, 11B45, or otherwise is not afiectod or prejudiced (X:). 

BuB'Seot. 8 .—AltotmenU for Special Purpoue. 

1213. Having ascertained the persons to whom the allotments 
are to be made(f), and set out public roads and ways and stopped up 
or diverted such old roads and ways as have become unnecessary, 
the valuer proceeds to sot out the allotments specified in the pro* 
visional order or in bis instructions for public purposes {in) and 
the land to be sold to raise the expenses of the incioBuro (n), unless 
those expenses are to be raised by a rate on the persons interested. 

1214. Out of the residue of the land the valuer proceeds to set out 
such an allotment to the lord of the manor in lieu of his ri^ht or 
interest in the soil of the land to bo inclosed as in bis judgment is, 
quantity and value considered, proportionate to his interest therein 
according to the directions of the provisional order; but this allot¬ 
ment is to be exclusive of any other allotments uhich may he made 
to the lord in lieu of or in satisfaction for any other rights or 
interests in the land to which he may bo entitled. If by liie pro¬ 
visional order it is specified that the lord of the manor is to receive 
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(0 IncloBure Act, 1845 (8 & 9 Viet. c. 118), a. 120. 

{k) lodoaure Act, 1852 (15 & 16 VicL c. 79), a. 33; as to the court of 
atimmary juriediction, aee Statute Law Bevlaion (Subatituted JSnactinente) Act, 
18(6 (39 ft 40 Yict. c. 20), «. 1, which made au offence under thia aectioa 


punishable under the Stunmeuy Jaiisdiction Acte. 

(Q In caaee wkera it haa been agreed that the^oinmon, not exceeding fifty 
aoree, shafi. be sold no allotment of coarse is made to any {koraoii; see p. 6 A9,^ntr. 

J m) The ollotmenta iot secreation and held gardens and other allotments 
erred to on pp. 501 tAp, poet. Althoi^h the valuer may have received po 
initruotions to do so, he may, if he think* it noeesaary, act out an allotment to 
provide mateciaie for the repair of the roads, to be mclosed and fenced as be 
diw Mpta, and tobe vested in tMdistriict oouneil or other highway authority (as 
suooeseor of the surveyor of hi^wayi^* with power to let the herbage subject to 
the right of get&v material*, ^ rent to be applied towards the repair of 
the roa^ (lodosure Act, 1845 (8 ft 9 Viot. c. 118). a. 72), Ai:to<ihe highway 
authority, see PubUo Health Adt, 1875 (38 ft 39 Viet. o. 55), *> 144; Local 
'Oov^mnent Aot; 1888 (51 ft 52 VioL e. 41), a. 11; and Loml Government 
Aot, <58 ft 57 Viet. e. 73). a, 26 (2). 
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a renfc cliarf;e in lieu of an allotment, the valuer awards such rent- 
charge and charges it on all or some of the lands to he allotted (o). 

An allotment may he made to the lord of the manor, with 
his consent, by an order of the Board, in lieu of quit rents, cluef 
rents, or horiots payable out of any old inclosure in respect of w’hich 
an allotment is to bo made or which wo^ld become payable out of 
any allotment on confirmation of the award ('^)). 

1215. All seigniories, royalties, franchises, and manorial jurisdic¬ 
tions in or upon land to be inclosed are to be saved and excepted out 
of the operation of the Inclosure Acts unless it is expressly declared 
in the award, with the consent of the lord interested, that they are to 
ho extinguished ; and the same rule applies to mines and minerals 
under the land to be inclosed where the right to them exists as 
j)roperty distinct and separate from the property in the surface and 
has not been compensated iu the inclosure. The right of the owner 
and all rights and easements auxiliary to his ownership, and* the 
rights of lessees, if the mines and minerals and the right of working 
have been leased, remain unaffected (r;). 

If the minerals(r) under the land to be inclosed have been 
reserved to the lord of the manor, and under the provisional order 
ho i.s to have rights of entry for opening and working mines, the 
necessary rights of entry, rights of way, and other easements are to 
he reserved to the lord subject to such provisions for compensation 
for surface damage as the valuer, with the approval of the Board, 
shall think reasonable, and shall not be inconsistent with the terms 
of the ])rovisional order (s). 

Where the right to the mines and minerals has by the provisional 
order been reserved to the lord of the manor or other owner of the 
soil, and powers of entry and of working the mines and minerals 
after the inelosurc are also reserved, his powers, which are specified in 
the Inclosure Ads (0, together with any prt>visioiis for compensation 


(o) ThiH {K)wer was given by the Inclosure Act, 1846 (9 & 10 Viet. c. 70), a. d, 
to meet the (vtso of lords of manors who had uo ancient land within the manor, 
or woro only tenants for life, and consequently unwilling to incur expense in 
c-onneutiiui with an inclosure. The reut-chotgo or rent-churges may bo charged 
on the lands of any person who shall consent thereto, he receiving an eiiuivalent 
in land as an additiem to his allotment, or, in default of any such arrangement, 
the i‘»Dt-c}i.arge is divided and charged os separate i-ont-chaurges on the lands of 
all the allottees. The section direct that the rent-charge or roat-charges are to 
ho recovered by the same means as are given by the Tithe Act, 1836 (6 & 7 
AVill. 4, c. 71), or any Act amending the same, for recovering tithe rent-charges, 
and prosiimanly they are now recoverable in the county court under the pro¬ 
cedure of tho Titlie Act, 1891 (34 & 33 Viet. c. 8). The power of stinulatiDg for 
a reut-ohali;^ in lieu of an'allotment in land is not confined to the manorial 
allotment, but may extend, if the Board think fit, to any other allotments to 
the lord of the manor in respect of any other rights or interests in the land to 
ha inolosetl (Inclosure Act, 1846 (9 ft 10 Viet. o. 79), s. 3). 

(p) luolo^ure Act, 1849 (12 & 13 Viet. o. 83), s. 3. 

(y) Indosure Act, 1843 (8 ft 9 Viet o. 118), sa. 96, 9S.i 

(r) For the law tearing to manes and minerals generally, see title Mines, 
XfinBEAZE ASH Qitabries. 

(«) Inclusnre A^ 1843 (8sft 9 Viet. o. 118), a 76; Inolosnre Act, 1831 (14 ft 1.5 
Tiot 3. 33), b. 9, which exteadf the powers to minerals under lands otW than 
those the subject of the indosure. 

(/) inelfwuro Act, 1839 (22 ft 28 Viet. e. 43), a 3. Ss. 4—7 contain provirioas 
for assessing and raising oom|wnsntion for surface damage where ei(ch 
compensation is payable by the owners of allotments collectively, 
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for snrfaco damage payable either by the person wording the mines «. 

or by the owners of otlier<alIotment8, should be set out in the award. Powers and 
Sub-Sect. 7. — Mininff Jiighin and JiestriyiHans ajtfr Luhiturt. 

1216. A fruijiful subject of litigation has been the relative rights 

of tlie former owner of the soil of a waste and the owners of allot- Reserrcd 
ments after an inclosujre w4iere the mineral rights, in some coses, 
and the rights of shooting, fishing etc. in others, have been of con- ** 
siderable value, and the lord has stipulated for the reservation and 
exercise by himself or his lessees or assignees of those rights* over 
the allotments after the common has been inclosed. Aa these rights, 
and especially the mineral rights, in many districts were of infinitely 
greater value than any rights over the surface, jind as no scheme of 
inclosure could be carried out without the consent of the lord of the 
manor, fhe earlier Inclosuro Acts, both public and private, contain 
numerous instances of attempts to reserve to the lord free and 
unrestricted rights of working the minerals under the allotments, 
entering upon them* for that purpose, letting down the surface and 
using the surface for pit shafts, spoil-banks, and other mining and 
colliery purposes, with or without comiiensation, as he had pre¬ 
viously done over the waste (m). 

1217. The follow'ing principles are applicable in eases arising uj-incipim 
between an owner of minerals and tlic surface owner where damage «ppllcablo 
lias been done or is anticipated b 3 ’subsidence owing to mineral 
workings (a). 

(w) Tho large estates of Iho see of Jlurliam allord many instances of tliis, 
and tho Inclosuro Acts relating to them aro unusually dtringent, a uoinnioa 
,|irovision being that compensation for damage to an allcdinent is to bo provided, 
not by the mine-owner, hut by the owners of other allotments. 

(a)'STO Butierknt)Wl« Colliery Co., Ud.v. Bishop Auckland Industrial Co-o^-ra^ 
tire Society, Ltd., [1906] A. 0. 305 ; New Shnriston Collieries Co., Lid, v. UV#<. 
itiorland (Earl), 1900 (reported [1904] 2 Ch. 443, n., 11. L.). In theso two cases 
nearly all tho previous cases on tho subject were referron to. The pluintifTs in 
Butterknovle Colliery Co., Ltd,v. Bishop AurJdand Industrial Co-operative Society, 

Ltd., supra, were owners of the surface of freehold lands 'llotte<l under tho pr«>- 
visions of uu Inolosnre Act pisaed in 1767. The defendants were lesscos from tlio 
Kcclesinstical Commtssionors for England, successors of tho Bishop of Durham, 
who in right of his see was lord of the manor and owner of the soil of the wastes 
which were the subject of tho inclosure. As lord of the manor he was entitled to 
the mines and minerals under the lands indosed, avd by the custom of the manor 
was entitled to work them without leaving support for the surface, but subject tfi 
tiio usual restriction of leavyig sufficient common of pasture for the commoners. 

The Act reserved the mines and minerals to tlie lord, with very wide powers of 
working and using the surface for the purposes of working etc. “ as fully and freely 
lis if the Act had not bean passed, and that without making or paying any com¬ 
pensation for so doing.” Then, af^ a reritabthat^eat inconveniences might 
happen and damage m done to particular persons by reason of the searchin(( for 
and worldng the mines and qxtarries under the suotments by the Bishop, bis 
succenors or assigns, without making or papng any compensation fur so doing, 
it was provided that, in Ufe event m any allottee sulfeiing damage from the 
workings or the raerdse of the powers ana liberties reservea (again to ve^ wide 
terms), the diunage waSito be asseesed by a justice or mstices i^ter in^ui^ and 
to be paid by the ooenpiers of the other idloteents in the same township accord¬ 
ing to the value of their holdinge. The owners of the allotments were to be 
antiiled to get stone on their own lands and in certain common quarries to be ^ 

set out for we use of the allottees. The dtort question tothe d^irmined was 
whether ^e defuidants, working in the ordinary manner end without negli* 
genoe, wem entitled to let down and destroy the surface of the lands in question. 

TheHonseof Lords, affirming the 0. A. and Fabweix., J..([1904] 2 Oh. 419), held • 
that the Act oontirued as a whble did not take away fr^ the allottees thehr 
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Bnc. 4. The surface owner has by common law the right to have suffi- 
Powsn and cient support for his surface so as to prevent its subsidence (b), 
Duties of and the mere fact of gifdng a right to sink pits and to work or get 
Val uer etc, goal does not of itself extingnish that right (c). If the mineral 
Uiiftitof * owner contests this common law right, the burdefi is on hi m to 
Hupport displace it fd). The right can only be .displaced by express words 
ojmraawo^ «8ed in the Act or other instrument, such ds a conveyance or lease 
only. or by necessary implication from the language used(e). Words, 

however large, applicable to the right of working and privileges con¬ 
nected with it and compensation for the exercise of such rights and 
privileges, are not enough to displace the right, at any rate if the 
words hsed are fairly applicable to the ordinary mode of working, 
and nothing more(/). If the introduction of a clause to the effect 
that the mines must be worked so as not to let down the surface 
would not create an inconsistency with the actual clauses of the 
instrument, then it means that the surface cannot be let down (g). 
Bffeot of • The absence of any provision for compensation is strong evidence 
componrotion iu favour of the continuance of the right to support (//). So, too, is 
ciftuMs. compensation clause limited to injury arising from ordinary 

surface user as distinct from injury by subsidence or obviously 
inadequate to any greater injury; but a compensation clause pro¬ 
viding expressly for injury from subsidence to buildings or otherwise 
is in favour of the destruction of the right. Such a clause, however, 
does not necessarily authorise the mine-owner to let the surface 
down. It may be intended to provide a remedy for damage done 
in breach of the obligation to leave support, as no injunction can 
be obtained for a past injury (i). In any case the compensation 
clause will be strictly scrutinised (j). 


common law right to support, and that the pluiutilTd were entitled to airinjnnc* 
tiou restraining the deiundonts from working the coal so as to let down the 
surface of the laud or so as to injure any of the plaintiffs* buildings. 

In Nov Sharlaton CoUieriea Co., Ltd. v, JVeftmorland (Ear!) (lUOO), [1904] 
2 Ch. 44:j, n., H. L., the defendants were working the coal as lessees from A., who 
uas owner of the ininorals, under a conveyance which gave very wide iwu'crs of 
working, but also contained covenants not to work so as' to cause damage to 
buildings and to make satisfaction on the footing of double runt and assessments 
for the use and occupation of the surface, and also to pay full compensation for 
all daihage dene to tue surface or buildings which was not covered by such double 
rent. It was admitted that the system of working must cause, and had caused, 
some subeidence of the surface, but there was no of any substantial 

damage. An injunction similar to that in the previoiu case was granted, 
thou^ no inquiry as to damages was dhwotod. 

(ft) Davit V. 2^<r/iame (1881), 6 App. Cas. 460. 

(®) As**' Shariaton Collurif* Cot, Lid. y. fTettmorland {Earl), lupra, per Lord 
llALBBinA. L,C., at p, 4AfL 
(if) md. 

{•) lbid.f and see Butt&-knoHile OMert/ Co., LUl. v. Bieht^AwMandlndiutrial 
Oo-operatit* Soeie^f Ltd., [190^,A^.0:805, per Lord LoBEBtruir, L.O., at p. S09, 
and per Ltttd Maonaohtjbk, at prtllS. 

(/) Lout r. BeU (1884), 9 Ap^ Cas. 286, per Lord S£X.BOiurB, L.O., at p. 289. 
(g) SuUtrlmowU Qdlierg Oo., Ltd. v. Diehm AwMand IndMutrial Co-operative 
Society, Idd. mpra, per Lord LoiUEBTraN, L.G., at p. 809. 

(ft) D«iiCi«fyft(Dim)v, IFtdh»^d(1870),L.&4H.L.S77; Laoe'y. Bdl, eunra. 
{%) Nm Sharletem. CdHieriM Ltd. y, Westmorland {Earl), wpra, per Lord 
Davxt, at p. 447,' «plaiitsd in Batterknoude ChXli^ Co., Ltd. v. Biehop 
Atteftfand fvdvalrial Co-operative Society, Lt<L, [1906] A. C. 305, per Lord DATxnTt 
at p. 316, ^ 

(/) / bid., per Lord Lorssobv, L-C., atp. 357: *'Xf the ccanpensation cbuift 
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It is A question of the construction of the particular dooamwt '*• 

in each case, and the sasSe prin^Jies apply whether that docantent Powers and ' 
is a ^ant, a lease, or an jftclos^'Act (A:).* 

It is also important to ascertain whether the rights of the minerillji^'i^’f 
owner under an Act are merely reserved or whether they are newly 
created by grant. In |he tatter case there is more ground for •the *»'**<** 
argument that the common law right of support has been displaced (i). 

The reservation of the lord's rights to be enjoyed in as full and ample 
a manner as if the Act had not been passed, though conferring oh him 
all usual powers and surface privileges for working the mines (in), 
is not equivalent to a reservation of those rights free from the Qommon 
law liability to leave support to the surface me](ely because* the only 


is capable of beiit" satisiiod by reference to acts done on the surface, then, though 
it may bo wide enough to cover also damage done to the surface by taking away 
the support, still it must be confined to damage done on the surface, and the 
inference Umt support ^ay l>e taken away on payment of compensation will uCt 
be drawn.” 

When there is evidence that tbe working of the coal in a seam will be 
irresistibly followed by a correapotuUug sinking of tbe whole of the supoi'jacent 
stmta, and a lease of an upper scam makes it clear that it is the intention of the 
parties that subjacent seams shall be worked, it is a necessary impliciliun that 
they intend tliat there sliall be a subsidence of the superjacent strata, and 
clauses of the lease permitting the working of the lower .seams will bo rend with 
the uocessnry iiii]ilicution {Diittfi'In/ v. Ntw JfuchnaU OotUrry (Jo., Ltd., 

[1908] W. N^. 221. C. A.; reversing [IU02J 2 Oh. 47ft). 

(k) JMris V. Trrharne flSSl), 6 Aj»p. Cas. 400 ; New SharUton Collieries Go. v. 
n'eatmorland (Kurl) (IWiO). [1904] 2 Ch. 448, n.; Uve v. 7Wf (1884), 9 App. 
(^as. 286. An Inciosure Act is a statutory agroemeut between tbe iwirtiea 
{Bishop AwUand JvdiistruU Co-ojierative Soriety, Ltd. v. liiUterknowle Colliery 
*Co., Ltd., [1904] 2 Ch. 419, jf»cr I'akwbi.l, J., at p. 425),_ or, accoi-ding to_ Lorn 
Selborne in Love v. Bell, supra, a case of mutual considerations resulting in 
the apportionment of land to which the parties may be taken to have agreeil 
or have had detei'mined for them by the authority woich made the award. 

(/) Bwcleityh {Duke) v. Wukefield (1869), L. It. 4 H. L. 377; Low v. Bril, 
supra ; Aspdim v. Seddon (1875), 10 C^. App. 394. But the question of reserva¬ 
tion or regrant was not referred to in ButterknowU Cdltrnj Co., Ltd. v. Bishop 
Auckland Industrial Co-operative Socidy, Ltd., supra, and not seem to have 
Iwen i-egarded os of much importance by the court below {Bishop AwMand 
/ndustrial Co-operative Socidy, Lid. v. Buiterhmde Colliery Co., Ltd., supra, per 
Vaughan Wjullams and Uomkh, L.JJ., atpp. 437,441), 

Stress has boon laid in some of the cases on the absence of any direct reference 
to damage by eubsidence in the provisions relating to damage arising from 
working the mines; but segs Bishop Auckland Industrial Vo-o]^atiw Socidy, 
Ltd. V. Butterknowle Colliery Co., Ltd., supra, per LtXUliEY, L.J., at p. 438: 
*' As a practical question it is impossible to see what damage you could do 
to the Burfaco in the course of working a mine under it ezedpt by letting it 
down.” g * 

A point which does not appear to nave been taken in any of the cases on ^is 
I subject, end which would appear to have soim Iwce in oonrtruing Acts in which 
very wide xipwere of workmg have beengi||M|^ed to the lord and no oom- 
p s nsat i o n is to be made for*damage, or tSHpapensation is not to*be paid by 

€ the mineral owner, but by the owners of tbe other allotments, u 

Ihat the omisent o! thei lord of the manor was absolutely essential to any 
inolosuxe proceedings, and that where sodi wide powers were resiwred, and he 
was to havB the same powenof worhiiv the ndneralsas if the Act had not bf«n 
passed, an intention to protect himMu amhut being previ^ted frmn working 
theminwsle by any oontingenigr mif^ be presumed, 4hst mAsidenoe of 
the soil is almost a na^ol oonsequanoe at mineral workings, 
ilMm) BsU V. Low (18M). 9 App. Cas. 366, jmtL ord SELBOSire. L.O., at p. 291; 
tnslnding the ri^t of sinking adudFt npoa any of'the allotments V« 

iVsis and Partners, Ltd., [1899J f Ch. 667), 



676 


Commons and RioTfts of ('ommon. 


BkOT. 4. 
Powers Olid 
Dnties of 
Vainer etc. 


Hpfrrtln^ 
rights ovtT 
Hllotuiculs. 


previous liability was to leave sufficient pasturage,but is to be read as 
subject to the ordinary maxim Sj^0ere Miemm non Was, so 
that, nmtatin muland'w, it becomes su’bjeelTto the substituted owner- 
./flliip right of support in lieu of the extinguished coipuioners’right 
of pasturage; uiid accordingly, if there were no such commonable 
rights, no substituted'right of support ctfn be maintained (n). 

Even with the aid of the principles above laid down, it is difficult 
to reconcile the decisions in the various cases (o). 

It appears clear, how'ever, that the tendency of the later cases has 
boon to construe more strictly against the mineral owner the powers 
of working the mines reserved or granted to him and to lay greater 
stress upon lliocounnon law right of the owner of land to right of 
support for the surface( 2 O. 

Suii-SkcI'. S. -^/‘Krtiny Ili-//iLi ivtr Alfolvunt.i. 

1218. The question whether an allotment made to the lord in 
respect of his rights as lord of the manor and o\yner of the soil with 
a reservation of some or all of those rights is intended to take aw'ay 
the rights of sporting which he formerly i)ossessed over the wastes 
has uiso given rise to much litigation where the sporting rights aivj 
of valu$, and those rights are claimed over the other allotmenls. 

Questions can only arise in tlie construction of Inclosure Acts 
passed before 187(5, as after the passing of the Commons Act, 

(b) StMi Gill V. Pirkinson (18S0). .3 Q. B. D. l.)9. 

(o) This is »h(iwii by tho fact that tho Ant wbich was tlio rtiibj.tct of 

in bnttevkuowtf Co., f.id. v. Jiishvp Auckland Jndnsiriut ('o.oiieralfc 

Society, Kid., [IDOG] A. 0. 30.'j, Inul been provioasly diacussod in at least twn 
reported eases in wliieh opposite conclusions were arrived at {Dhckdl v. lintdltn • 
(I8tt2), ;ll L. J. (U. l«.) Go ; cut v. Pichinaon (18S0), o Q. B. 1). l.VJ). 

(p) In tbo following cases power to let down the 81111000 has Iwen inferred ;— 
limcJeugh [Puke) v. ]CakrJield Q870), L. Jl. 4 II. li. G77 (on this case Ix>nl 
Watson etatod in Lore v. Bell (1884), 9 App. Cas, 28G, at p. *208, that he 
concurred in the opinion expressed by MKi.Llsn, L.J.. in f/c-rt v. f/iVf (ls7iJ'i, 

7 Ch. App. G99, that no one could road the jiidgniuiit without coming to tho 
conclusion that, if the provisions us to compeusatum liad not bt'on there, the 
Ifoiise of Lords, notwithstanding tho strength of tho other words, would linv.* 
come to a dilfereiit conclusion); ('ouaeit li'utfi'irarAs Co. v. Ititaon (18SG',. 22 
ti. B. lb 7tV2, 0. A., also reported 64 L. .1. (CH.) 298, n., where tlie judgments 
are given at length (this case can no longt>r be regarded as an autlionty (/fa/br- 
kiwirle Colliery Co., Lid. v. Itia/iop Auckland Indmtrial Co-operative SoeiHy, Lid., 
eupra, jter Lord MaCNAohten, at p. 314)); Bell ▼. Dudley (A’«r/), [1895] 

1 Ch. 182 (but it is doubtful whether this case can be regarded as an 
authority after Nero SharUton CoUierie* Co. v. Weatmorland [Earl) (1900), [1904] 

2 Ch. 443. D.. L.);. v. Wehh, Orauite On. (I6S7), 35 W. E. 617, 0. A. ; 

Uill y. Dickinson, supra; Thomp^n ▼. [1893] W. N. 202 ; Butterley Co., 

%id. T. Nm Hucknafl Collio'u Co., Lid., [1008] W. N. 221, C. A. 

The oases in which the rignt to let down the surface has been negatived ore— 
Love V, JMl, eupra ; Beiet r. Giil„ ^p ra ; Blackett v. Bradley, supra ; Huinet v. 
Roherts (1857), 7 15. & B. 625, ; Bmith v. Darl^j (1872), L. R. 7 Q. B. 

716; Sew Smrletm Cdlieries Westmorland (Earl), sitjira ; Butterhiowle 

Ooilieiy, Cb., Lid. V. Bishop AttBtUMd Industrial Co-oitenitive Sticuty, supm ; and! 
eomMre the Scotch cose of Buchanan v. Andrew (1873)', L. B, 2 Sc. & Div. 286. 

The right has also been ns^tived in cases where the allotment has bemi 
made for public purposes, ps » public rood, canal, or sewer (BenMdside Loeed 
Board y. Cipnsett Iron.^ (1877), 3_£x. D. 54, where it was held that the 
reservation 60 the bird vraa mode subject to the public right in the roods set ont 
in the owordl; and the same principle was adopted m the case of a canil, 
(London and North WesUm RaU. Cto. y. Evans, [1893] I Ch, 16, 0. A.); and W 
a sewer oonstmoted for the bwefit of the public (Er (hncraUcm (1881). 

M Q. li P. 86 , C. A.). ' y J- s it 
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1876(({'), the lnclo8Ul^lil^|mis8ioii^ refused to wnccion provisiomil 
orders ei^ing the k>rd offlporting over the allc' 

moDitSy though ill soino^W csi^ it is believed that a ooncorre: 
right with the owners <n the luletments was assented to. It may 
be doubted whether the Bosurd of Agriculture‘and Fisheries would 
now issue a provisional tirder ^ving even a concurrent right. 

1219. The prinoij^les upon which the cases have been decide^ are 
similar to those which have arisen with reference to the exercise 
of mineral rights and the rights of the surface owner to support. 

The language of the special Act must in each case be closely 
examined, but ptirnd facie the owner of land {^lotted as freehold 
has all the rights of ownership of land and is entitled to the free 
and uninterrupted enjoyment of it. If any rights are claimed 
over it, the onus of proof lies upon the person claiming those rights, 
and a lord who claims the rights of sporting over the allotments 
which he had before the inclosure over the waste of the manor 
must show clearly that the right was reserved to him by the Act 
in express terms or by necessary implication (<>). 

The right of the lord of a manor to sport over an uninclosed 
waste or common within his manor is not a licence or mberty 
incident to him as lord, but is a mode of direct enjoyment of his 
own proTOrty, and consequently a reservation of a liberty of 
hunting, hawking, hshing, and fowling ooeurnng in a reservation 
of rights which are manorial, and not territorial (especially whore 
no right of free warren has been shown), will not imply a reservation 
of sporting lights over the allotments (p). 

* Consequently it is important to consider whether the saving 
clause or r^rvation of the rights of the lord in an Inclosure Act 
has the effect of preserving to the lord any rights which are merely 
territorial or incidental to his ownership of tho sod or whether 
they merely preserve manorial or seigniorial rights independent of 
those which he had formerly as owner of the soil ($;. 

1220. An important factor for construction of the Act is whether Prep mirrea. 

before the inclosure the lord had a right of free warren or free * 

chase within the manor (r). 

, 38 ft 40 Vkst. o. 66. 

(o) DmwmMtv (DuUe) v. (fCmawr (1690), 24 Q. B. I). 468, 0. A., following 

_, Mmioving Saumrvu v. (1874), L. B. 8 O. P. 624, 2£jc. Oh., and Qrmt- 

kmtd V. Mcrky (1641), 8 Man. ft 0. 169. * . 

(a) OrmU t ma v. Mvfiey.eimra; Bntet v. HMitodl (1860), 6 H. ft N. 6C8. 

M Servyd v,« OMiffhanf, 11688] 8 Qk. 868, ja%r Li|mi:.By, L.<r., at p. I 

O.X,lidlinriag2>n«MiWri(A(iiv) V. (yopanor, " 

twsarwticns, aae Btvee v. BdMwttt, mipra 

Om. 831; Sowetly v. BmMh, aapro. 4,, , -■■■i, , 

Brueir. MfUiwU, sitpra; Bovftrhy ttmgKjfhpra; sea alao Graham t. 

Mmmtf MMra, loUovid in leeetyltdd L. B. 3 Exob. 30, 

in Mefravan, Fendee (1871).!«. & 6 Q, B. 690. In Qraham v. 

BtooHL tha hnucf* ttw manor was ewnar in fm of a athitad paatam, and 

antitlad in a right «f ahooting over it, and la the Inoloatm Act in qttwtion lhara 
waaaderiantMH tMtha manorial WSM not toh|ypsfndi!Md,^that 
thalocd wan te hold and anjoy 9m emn*, attft tba mtneilvaril aB powen of 
tba aama^ and aB righto of hnnfia^ ahootmg, fUbaag rin., over the 
■iyEii aaatqva ana ova ry part and aBolanaet thereof, and all arigmoriee ate., 
to 9w Iwd bdonmag (aseapt iho|m hanad[ In the Aet), m if the Act had not 
ban pMaad; and it waa km that tka njgnt of huntmg and dmoting la an, 
totaioMt in the realty and a grant of it a heanoa riftto projff d prendre, and that 

* u . 



For illustrations of such 
V. EwtH ( 1869 ), 7 H. lu 
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If it can be shown that the lord of the manor had a right 
of free warren or free chase, the.reservlKlijjf^of rights of hnntmg, 
shooting, fishing etc., which commonly appears idnong the maocMriai 
rights reserved in these Inclosnre Adts, wilt have a dennite meaning 
and cannot be regarded as merely representing the desire of the 
di’aftsman that all manorial rights wlflch yrere seigniorial, and not 
territorial, should be preserved (a). 

1221. The result of the cases appears to be that, while the reserva¬ 
tion clause in each Act must be construed by itself, it must be con¬ 
strued most strictly against the lord of the manor, and tliat unless 
the rights claimed are reserved either by express words or by neces¬ 
sary implication tlib right of the owner of land allotted as freehold to 
have the uninterrupted enjoyment of that land will be maintained (0- 

tho Act gav« or reserved to the loid the oxclusivo right which ho had previously 
enjoyed. 

t^vtoerby V. Smith, (1874) L. B. 9 0. P. 524, E*. is rarhaps the leading 
rase on the subject. The Jticlusiue Act in question, wnich was passed in 
88 (}eo. 3, provided for the allotuieiit of a certain proi^i'tiuu in value of the lands 
to ^ inclosed to the lady of tho manor as compensation for her right in the soil, 
and for allotment of the re'ndue among the other persons entitled to rights 
of oomftnun ; and the several aUotments wei» to be vested in the allottees in full 
satisfaction of all rights of common and other rights and interests whatsoever in, 
over, and upon the lands, except such manorial rights as were reserved to the 
lady of tho manor; then followed a reservation clause, which Is in the fullest 
fortii of manorial general words, and is quoted at length, CooKiiUKN, G.J., at 
pp. 529, 580, to Ibo effect that nothing in the Act shoiiid prejudice the right, title, 
or interost of tho lady of theinauor in or to the seignioiy or royalties iuoident or 
holoiiging to tho manor, but that she might hold and enjoy all tents and services, 
courts etc, rights (>f fishery and liberty of hawking, himtmg, coursing, fishing, 
and fowling within the said manor, and all tolls, markets etc., goods of felons 
etc., royalties, fronchises, matters, and things to the said manor or to the lord 
or lady thereof incident or belonging, or which had been fborotofore held and 
enjoy^ by ^e lady of the manor or her ancestors (other than such common 
right as could or might be clainicd by the lady of tho manor as owner of the soil 
of the commons or waste grounds). 8he bod previously possessed the right of 
shooting over tlie lauds allotted by viitue of her ownership of tho soil, and it 
was held by the Exchequer Uhambor (with two dissentients), affirming the decision 
of Uie court below ((1873) Ij. R. 8 0. P. 514, where theio was also a difference 
of opinion), fiiat suon right of shouting was not rcseiToil to her by the Act. 

Ono feature in the case was that about the year 1808 the then lord was in the 
habit of shooting over the freehold lands wimin the manor as well as over the 
wastes, and of giving permission to others to do so, but it was admitted that a 
clum to the likbt of free wanren or to any light of erorting over the ondent 
inclosures oouM not be maintained. CoaKBinax. OaT., in his judgmenh at 
]!. 532, referred to the common hut erroneous idea which was prevalmt at the 
time whoa toe Aot was passed that »lord of the inanor had, os lo«d and quite 
indepiiadentlT of any rvfht et free waaren, the right of ^porting over oU lon^, 
whether trecmold or not, within the manor, and lie arrived at toe oonolu^os, 
independently of authority} to^ap|hiug short of a positive reservation to the toed, 
of toe (^ht of sporting mclosed lands, it not in express terme, atoll 

events ialoneuage neosssaHwlIM^ to such a oonolusion, will suffice to entail 
upon land oUottM .os frewBi^ 'burden of a feudal and onerous ohaiaetor 
iiioQttsistont with the ownetH^ in fee ; see Fiduring v. Noj/m (Iffitd), 4 B. 

639, war Bavnav, J., at JK648 ; Jirucs v. MtUiunef Xl860h 5 H. A N. 609, 
jMT MaMmr,' B.t at p. 6S0. The notion, aeooeding to OuB]«r)uari Jf- (notes to 
2 BL Ogn., A ant probably arose ftom the powtos oonfeiSM tm huds ^ 

manon fer the tosHHatiOik d game by Aata d Parlunnent from 22 ft Oar. 2t 
e. 25i{ dowuwarda 

(a) Am, for instanoe, the ri^t of fishery reserved in <Sswef%r T,4Smtfi, nffipfi, 
in whkh it appeared during toe trial toat there was no fishing in titomotior. 
r See Jm^hire v. O'Owmr 24 Q. B. iX 4^. C. JL, gtr 
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6vb>Skct. 9,-^JiBotmentt to Comnumert. Snr. 4. 

1232. The residue of^tfae land is di^^ed and allotted by ilM 
valuer among the sevaaral persons interested, inelnding the ItMrd ” 

of the manor an respect of ^amesne or old inclosed lands the""^^^!^**®' 
tenants of which have exercised rights of common or 9 ti^>ri£|hts T ofhpm 
of common, in shares ipro^e^onato to the value of their respeo* !^!ff* *®** 
tive rights and interests which have been claimed and allowed (a). 

Separate allotments are made in respect of land held under 
different titles or for different estates, and for copyhold land held 
by separate quit rents (b). 

1223. If any persons so desire, their allotments may be laid CooTeniescs 
together, and distinguished only by metes or bounds, without P**l*?i^ *? 
requiring any fencing except a ring fence to separate them from 
the other allotments (c). 

The allotments are to be laid out with' due regard to the situation 
of the houses or homesteads of the allottees, so far as can reasonably 
be done, and particular regard is to be paid to the convenience of 
the persons interested in the smallest estates (d). 

Land cultivated as an orchard or garden, or on which any build¬ 
ing has been erected, or which has been inclosed by virtue of any 
agreement between the proprietor and commoners, is to be allotted 


Ijord Esher, If-B., at p. 474, and Pry. L.J., aty. 484, followed in Ecroyd v. 
OouJthard, [1898] 2 Ch. 858, C. A. The last.mentioned case involved two ques- 
tiona, one ue right of tho owners of allotments to fish in a river abutting on 
land which was formerly wimte of a manor, and of which the lord as owner ot 
the soil was owner tu^ue ad medium filum, the other the right of the lord to go 
«pon the allotments in order to exercise his right of fishing in the river after 
the incloBore by leasuu of a reservation of all manorial rights; fuid it was held 
that both claims failed ; the first because it wae shown that the laud to lie 
inclosed did not include the river, and consequently that tho presumption* that 
the owners of the allotments abutting on the river wore also owners of half the 
river failed, and such ownenhip remained in the lord of tho manor (on this 
point com{mre llough v. Clark and Hall (1907), 23 T. I R. 082); and the 
second because such ownership wan by reason ot the ownership of the soil, and 
that, 08 all rights over the waste in reH{iect of the ownership of the soil were 
compensated and taken away, the lord bad no lonmr any righte over the allot- 
meuta There aie some other cases which have only been mentioned, but when 
examined they will he found to come within the principles above laid down; 
see Greaiheaa v. Mortty (1841), 3 hfan. & O. 139, commented on in Graham v. 
j?imir4(1889), 7 H. L. Cas. 331, and Sowerhy v. Smith (1874), L; R. 9 0. P. 624, 
Ex. Ch. Mvegravev. Por«fi^(1871), L R. 0 Q. B. 690, was a case in which it 
was'held &at the provisions ot the Inclosuj-e Act, 1848 (11 A 12 'V’iot, o, 99), 
a, 1, authorising the Indosure Commissioners to embody in a provisional order 
any qieoial agreement with zvlerenoe to rights of the lord of the manpr, autho¬ 
rised them to embody an agreement severing the ^sorting rights from the 
ownership of the soil, and that the terms of tlie provudonal order and Afst 
akrned out sudi an agreement; see also Robiimn v. Wray (1866), L. B. 1 C. P. 
490; PatmeS v. Jlf4ari846), AaB.626. > ^5 • 

Irndbanre Act, 1646 (8 ft 9 Viot 0 .1^1^^Beference is frequently 
jniMe in ladosnxe Acts to " righte of comnton ^ipiie lord of the manor.” Thu 
Cxpr6iai(ui,*11ioagh not stAotly aoomuto, bas been accepted as a desoripUon ol 
ri|^ vdiioh have been enjoyed by w 1^ of the manor and hu tenants, 
and trhieh. if enjoved by persons o;G^'<Qute the owoer of the soil, would be 
strictly xumte of {Jrunda PiOmovA (2>>rdljpi4l, 9|||L ft B. 440; 

JUM r.rwoi* (Earl) (1866), 4 E. ft B. 4^6; Mutgraw^ Commi*-’ 

tioMrt (1874), Ji. JL 9Q^B. 162; Jekew V. WWanean (1832), E B. ft Ad. 162;. 

'{E) luelosnre Act. 1846 (8 ft 9 Viet. e. 116), S. 79. 

m Ibid., s. 80. 
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to the proprietor, unless he consents to « different arrsngemeolt or 
unless the land is an encroachment or nnf^thorised incloeare^#^ 

122^ Allotments may be sold during &e' progress of the 
inclosure, and the allotxDent made.dhect to the por^b^r; and the 
representotives of a ^deceased proprietor receive his allotment and 
undertake his liabilities (/'). « “ < 

1225. Old inclosures within the parish or an adjoining parish 
may? with the consent of the owner, be declared allottahle and 
parcel of the land to be inclosed, and the owner receives an 
equivalent allotraont out of the land to be inclosed (y); but in the 
case of old inclosures or encroachments from the common of twenty 
years’ standing whibh are not so declared allottahle with the consent 
of the owner neither the inclosure award nor any consents or orders 
previous thereto are to divest, defeat or prejudice any property 
estate, right or title of the Crown or any other person in or to such 
encroachments or the minerals under the same, or in or to any rent 
or payment payable in restiect thereof, rights of common which are 
intended to be extinguished being only excepted (/tj. 

1226. The vaIuer,on the request of persons interested in undivided 
shares, may make a partition of the land to be allotted to them, and 
give separate allotment to each, and may make exchanges either 
between private owners, or of land allotted for public purposes (i). 

1227. Trees and underwood on the land to be inclosed are to go 
with the allotments, the owner receiving compensation, except in 
the case of fruit trees, from the allottee, and in default of pay> 
ment being entitled to enter and cut down and remove the trees 
and underwood within a year from the time fixed by ^ valuer 
for payment. In the case of fruit trees, the valuer is to take into 
account the increased value of the land in making the allotment (k). 

1228. Where an allotment to any {)er8on interested would he less 
than £5 in value, the valuer may, with Uie consent of the person 


(e) luolosare Act, 1845 (8 A 9 Viet. c. 118), 8. 61. * 

if) Ibid., SB. 84, 8a. 

Udd., B. 86. Tbifl » a very usefid provision, onabling the veluer to lay 
out tlte allolmenta oonveniently in caaeB where there have been many' old 
encruttehmente, or to acquire laud for field gardens, w reei«ati<»i ground, if it 
ehuuld be found that kmd more suitable for those purposes than the allotments 
speoHled in the provisional order can he obtained. A similar prorinon may he 
oontaiuod in the provisional order4see ja 44fi, dots), but the does examinatioa of 
the land and tte sunoundinge by too vsdamr often brings to light meny material 
points wkioh are not brm^t to the notipe of the assuitiuit commissioner when 
he hotdithp prelmunary ittquiriee. 

(4) Xnoloattro Act, ^7 (10 A 11 Vkft. e. Ill), e. 8, 8noh entooacduneoie* 
* 4- 4..V common or allotment in lieu thnoof 

' a 52? and p. 556, see ifdK v. 


are not to be entitled 
rXfieloi^^AUt, 1645 (B 

M Acti 1645 



P-fiOK 

6 Viot. o. ss. OO^M. She po*i^ Af 


oxwangiog, toe prattaas of the inake^, eUotmente. tor. ptu^ pm* 

ppMe oi^pual^ nrevidM w toe provietonal «id«r, is ofl» usilcil. 

exchanges of pnUio aUotoimito (mA tnA 
eiiriy InQosutoilydillitouto^^^ am made to toe BoanI toafe auto 

idliihnento am and toaft mcm flwyeoi^ 

acquired, ara dealt wito lamr; eae pl 5KS, mei. 

m Intdosure Aot, 16|5 ^ A 9 V(^ o, 118), A 98; Indoauto A<d. 1652 {15 g 
Jlfi Viot, A »), a. 16. • 
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interc^tod, and with the appioviid of the Board, award hitn m 
eqtomJ^t money payment instead of an allotment (1). 

tm. valuer may, at mj time before (he oonfimation of hie 
award, with the approval ot*Abe Bo«fd nmhe idteration ip the 
allobnents or fenoes which he baa set oat or cndered, or in the private 
r^s he has set out, ^r in the orders or direoiious which he has anobaSe 
given in relation thereto, and may provide compensation to any et«. 
person injnred by such alteration, either out of the money mised 
lor expenses of the inclosnre, or by ordering some person therein 
benefited to pay it (nt). 



1230. Whm'e the freemen or burgesses of a,oity or borough, or Allotment to 
the householders or inhabitant householders of a town or place, or 
any class or description of snch freemen or householders, or any ” 
other persons as a class, are entitled to rights of common or other 
rights over the land to be inclosed, the vainer is empowered to make 
an allotment or allolrmcnts to trustees for the benefit of such class; 
and when the claim of a class is allowed, the Board are to call a 
meeting of the class, by advertisement specifying the number which 
will form a quorum, for the purpose of appointing trustees of the 
allotment or allotments, and of passing resolutions for the manage* 
ment or letting thereof, or for the sale of the whole or parts thereof, 
and investment of the purchase-money, and for the division or 
application of the rent or income among or for the benefit of the 
members of the class; and the vainer must give eilcct to the 
resolutions passed by a majority of the persons present at such 
meeting when approved by the Board (n). 

* In default of resolutions, or if the Board deem the resolutions 
passed unreasonable, the Board may give instructions on the subject 
to the valuer, but no sale is to be made except in pursuance of a 
resolution passed at the meeting (o). 

If there are persons having similar rights of common, and it petM>tiii 
appears to the valuer that it would be for their uenefit tliat they (wvIqr 
should bo detili with as a class, the Board, on the representation of 
the valuer, may call a meeting of the persons interested to decide irmtcd m » 
whether they desire to be dealt with as a class, and may appoint an «>***• 
assistant commissioner to preside at snob meeting. If the majority 
at tl)e meeting are in favour of it, the Board may make an order 
t^t ,tbB persons so entitled are to he dealt with as a (dass, and 
thereupon the provisions above stated^as to a class app^(p). 


(/) Indosuie Act, 1848 (11 £ 12 Yi(A. c. 99), s! 3. ^ 

(m) lodonue Act, 184$ (8 ft 9 Viot. c. 1181. s. 101. This seotioo gives toe 
* valuer an ojipottunity of oeneCting say iojucaoe or unieimeas in ellotments, 
er (he burden of nalong and snaintaining roads orfSnoes which may ha brought 
to hie notice. tTnless arranged nrerjonuy, mty pemm who connders he hae a 
gnevaacsinsiiFol^^ res|Mnv biw an bringing it forward at 

tito meaaag when Che refortel^the wwm is diaoasked; see p* poM. 
(«) Ift'dL, as. S7~8S. 

J lh^MUmAot, 1849 (12Al81^l!k83hs.2.*1nMmtbe^ASl|t of 
not exoeedhig fifty acres, hst been sssctioned by the SMtd, a neolntion 
awnbe pssssd by A majority in number and interest thsA it rifasm^ be appor* 
tionpd among me persons interested, andi it is then des)^ with ae nioney 
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1231. The valuer from time to time makes estimates of |1i« 
expenses of the inclosure, and enbuj^its them to a meeting of the 

S arsons interested called after seven days* notice, and also to the 
o^rd, who before approving them eqjosider any representatiiMis 
on them made by a majority of the persons present ^ the 
meeting (( 7 ). 

1232. The mode in which the expenses of the iuclosure are to be 
provided may be settled at the meeting of the persons interested 
held for,, the purpose of appointing the valuer and for resolving 
upon instructions to him (r), or at some other meeting called by 
the Board for the purpose; and the expenses may be raised either 
by sale of part of the land to bo inclosed or by rate upon the 
persons interested as the meeting or the majority in number and 
in respect of interest of the persons present personally or by their 
agents at the meeting shall decide («). Both modes have been 
used, but during the last thirty years the sale of part of the land 
has been more frequently adopted. 

1233. If it has been decided that the expenses are to be raised 
by rate, the expenses when approved ere apportioned by the valuer 
among the persons interested, other than the trustees of public 
allotments, as the valuer shall direct, and he gives notice requiring 
payment fourteen days before the time appointed for payment (t). 
In case of default in payment the valuer may recover the amount 
due, after farther special notice, by action as for a liquidated debt, 
by distress, or by letting, or, with the approval of the Board, selling 
all or part of the allotment (a). If the rate made proves insuiBcienl, 


arising from the compulsory purchase of common lands, as to which, see jqi, 49.5, 
efaeg., ante (Inolosure Act,1859 (21i & 23 Viet. c. 43), s. 9). Presumably the 
same eonrso may be followed on the sale of an allotment or allotments made 
to a class. 

(V) InuioBure Act, 1845 (8 & 9 Viet. c. 118), ss. 124, 123. Those expenses 
nooossartlv vary according to the yxtont of the land deait with, the roads and 
other works required, the neoeasity of a new survey and map, the expenses 
of putting into a proper state and fencing the ^otments for field gardens 
and recreation etc. The expenses of the Board, inolnding remuneiratiou 
and travellioff exmnseB of assistant commissioners and other persons specially 
employed ana paid them, and the fees payable to the office may be charged 
by an order of the Board upon the persons interested in such ^ares as 
Board tiiink just; and are to be nusm with and deemed part of the expenses 
of the. inolosmie (t'Mf., s. 130), but in practice the amount of ^ese expensoi is 
supplied^ the vainer an^ indlfided in hi^ estimates. Persons interested are to 
bear th^ own expenses and the expenses of their agents attending meetings 
etc. (tbfdy s. ISl). In practice the valuer is generauy antiiorised bytiteperaous 
ii;^eiw9tea to borrow money to meet expenses of wages etc. on incOioBtirB works, * 
and an Atimate leprosonting his total expenditure is submitted to the appeal 
Ineetrai^ presided oyw by an amnstant commissioner. 

^ r ^ i>i»truction% see p, M8, taOt. 

IS) IdjMosnte (Gl jh'VTict. e. 118), a S4. 

(f) JUiLt a. 1^4. N^ce ia to be given on the dhurch door, pad to pessons 
pot reeident in the paxiiA, whw the valuer knows their addressee, by post. As 
dwy claain inuidgivetwi^d^ of the cUumant or his agent, the addieoMa 
are always known. ' 

c. U»), a. 1261 Iuclosure 4 et. HfS9 

(lO «t In Vict, c, 79), a 4i 
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the valuer has power to make a supplemental rate aitli the approval 

ol the Board before or after the ooufirination of award {ft), Pgww and 

1384. Tenants for life and otiier limited owners, trustees, gnar* 
dums, and oonmuttees of pefsons under disability, attorneys of _ 
owners abroad, and parocmal at oharitabla trustees, with the 
wnsent of the Board under seal, and incumbents, with the oondent "worn m to 
in writing of the bishop of the diocese and of the patron of the expemon. 
benefice, have power to charge their allotments'with a sum not 
exceeding £5 )>er acre towards their proportion of the expenses and 
to mortgage the allotments for a term to secure repayment. A 
tenant for life must covenant to keep down the interest so that his 
successor shall not be liable for more than six months* interest, 
and an Jnoumbent must keep down the interest and repay one* 
thirtieth of the principal each year. The money advanced on 
mortgage is paid to and applied by the Board, whose receipt is a 
discharge to the mortgagee (r). 

A sale of part o*f the allotment may also, with the like con¬ 
sents required in the case of a mortgage, be sanctioned by the 
Board (d). 

1235. Where under the provisional order or the valner’s instruc- (» Ry nif 
tions the expenses of the inolosure are to be raised by a sale of part ^ 
of the land to be inclosed, and in any other case in which the 


(b) ludoBure Act, 1845 (8 A 9 Viet. o. 118), b. 127. It will be observed that 
the valuer Hub wide and varied powers of compelliDg payment of the rate. In 
the early luclosure Acts the commisuoners appointed were usiudly more 
%estriotoa in their powers, and difllcultiee soinetunoe aroee from their adopting 
a method of recovery which waa not authorised, e.jt., Dauby v. WaUon (1877^ 
46 L. J. (m. 0 .) 179, whore under a local Act and award rat^ were directed^ to 
be recoieied iu the same way os poor rate, and it was hold that an action 
would not lie for their recovery. Where an Act of Parliament creates an 
obligation and eiiforoes its perfonnonoe in a speoiBed mani.er, the perfurmanoe 
can only be enforced in the manner pointed out by the At ’ {JSatuUey v. Moffai 
(1673), 21 W. B. 231 j compare Donttell y. Bmyhton (1793), 5 Term Bep. 182, 
where a similar objection was made to an appeal by action against a rate). 

As to an action of ejectment to recover possession of an allotment made under 
a local Inclosure Act, whore the owner refused to pay a rate mode for expenses 
of the indosuie after the proceeds of land sold for that purpose had proved 
insufBoient, see Doe d. Harru v. DodenJtam (1829), 9 B. A 0. 495. 

(o) laolosore Act, 1845 (8 A 9 Viot. e. IIH), s. 133; Incldstue Act, 184K 
(11 A 12 Viot.^c. 99), s. 8. U Vernon t. JfaiiMrs {Sort) (1862), 82 L. J. (OB.), 
244, it is assumed bj Lord Bomiixy, M.B» that the consent of the Board is 
required to a mortgim a tenant fur bfe, though this is not qaite dear from 
the wording of s. 13^ In praetioe the Board’a oonttnt is ^ven to a,mor^g^ 
by an ineambent, though thia is not required by the same seotioD. Adedaralicm 
can be ntode fo' the Cowoe^ IHrision that ao munh as the tenant for life could 
have made a charge upon the allotuumta shall be charged thereon after hia 
deetik even Uiough the money raiaed has not been paid to and applied by the 
Boerd (Femoit v. Manvtre {KarDtmpro). 

(A Bidonue Aot,.1845,(d A 9 Wk o. 118), s. 134. The Chanoety Btvisum 
wdl authorise the payment outol ocmneiMation moneys pi^ in under the Lands 
Censes Acts ete. toe these patpoeee to avdd the necessity of a mortgam or 
sale Os/ord^ Worcester ebt. BaA. Os., Eat jHtrte Leekwood (1661)^ 14 Beav. 

a . Where a tenant for life impeashaHe lor waste is sgaMfetod by an 
osute Act to nortgage for payment of his diars of the inoMntkn exuirauwe 
he it not entitM to cut timber to raise those oqieasas <£es v* Alston (nWh 
i 78). 
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ftacnr. 4. vainer is to sell land («), the vainer sets ont such pmt file liiid 
VfNiers and as he judges sufiicient to raise the moii^ reqni^ end ^ 
Doties of public anotioii or private contract with the i^roval of tlM Boerd. 
Yaloer eto« parohiMBe>nioney is to be paid to Boara or as fjlu^ direel^ ai^ 
their reeapt is a sufiSisient diiwhargie to the porchaeejN On rsee^d* 
of the whole of toe parehase-inoneya'conKeyaQM as esemted Hay 
toe Board to the pnrehaser or as he directs, and is evidence cd the 
regularity of the sale. Land sold to raise the expenses of toe 
indosure is conveyed as, and becomes freehold of inheritauM^/), 
except where land set out as copyhold is sold; e.y., where a linuM 
owner ed.a copyhold allotment desires a sale to meet his proportom 
of the expenses (p) it is conveyed as copyhold and subject to the 
same rents, suits, and services as if the sale had ntdi been made (h). 


Snrplut 
purabMe* 
mon^, h(.w 
(iMlt will). 


1236. Surplus parobase-money in the hands of the Board whera 
the land has been sold to raise the expenses of toe inolosui-e is paid 
to the persons interested in such proportions •and subject to Such 
restrictions and condilions as the Board deem ju8t(«); where it 
arises from the sale of an allotment, the money, if it amounts to 
£200 and is not paid to a proprietor who is absolutely entitled, is 
paid into court in manner similar to that provided for payment in the 
case of persons under disability under the Lands Clauses Acts, and 
may by order of the court be applied, (i.) in the redemption of land 
tax or the discharge of incumbrances affecting the land or other 
land settled therewith, or (ii.) in the purchase of other land to be 
settled in the same way as the land sold (k). Until so applied the 
money must be invested and the incomo paid to the tenant for 
life (1). If tlie money is less than £200 but exceeds £20, it may, af 
the option of the person entitled to the rents and profits of toe 
land, or of his guardian or committee in case of persons under 
disability, be paid into court as before, or may be paid to two 
trustees to be nominated by the parties and approved by the Board, 
who are to deal with the money in the same way as money paid 
into court, but without the necessity of obtaining any order of the 
court for the purpose (m). Sums under £20 are to be paid to the 
tenant for life or other person entitled to the rents (n). 


SuB-SaoT. ll.~/n<ertm Proeetdit^ fmdiag AwvHU 


Powen of 
Tftluet betora 
awinL 


UI87. Pending the completion ol his*awMrd, which Ireqn^ly 
ooctt{»es a considerable timey the valtwr has extensive powers of 
man^ement He may auM^d rights of common and other 

—y«i» I I M I I i'X"' II. ■ 111 I I . . . II. 

(tt wluBM a owner deures a sate of part of hia afiotoont to 

SOSM^ WMO df to* axpimMa; aee p. 483, atde, 

(/I IhdiOiKte Act IMS (8 A 9 Viet, a 118). to H2, 143. A fom of ctta> 
oos Ja adven to toe sohedtUe to that Act. 

to toetatoM Ato IMt (IMt t$ Yiot. e. 83), a 6. 

IJMMiOrfAto 1843 8 Viet. e. 11^, a 138. 

■■ 'iV'' 

() WJLiii Ulk Ji ^ Doard^tidnk fit toey tnay diirect ina>a toeeed^' 
„JtobaaopiiMto tnriif4pi<<t«(f.}. / ; if 
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ric^ts oyor<lhfllaiid(o);1«l thaherbage(^; diieet tiiAt HbttJhlh ■ 
mente when marked aod eteked oat shw oe entered apon by the Imlleiid 
pereoQB lor whom they are idteodedC^); take proeeedmgs egeinet 
perecme eommitting damage to leimee, ditohes, or oljber ▼M w f te . 

mdoeore works^ or treepa^ing apon lands over which the rights 
of common have been sospended, or which have been pat mto 
possession of allottees, and recover penaltiBs (r); give direetiolis as 
to the determination of tenanciM of the land to be indoeed, and, in 
case of difference, setde the compensation to be paid bj the land¬ 
lord to the tenant etc. («); direct the course of aasbandryt[t) and 
order what, and by whom, compensation is to he paid for growing 
crops, manuring coltivations etc., to the former owner of an 
allotment (a). 

StTB-SsoT. 12.— Valuer^ Report and Fiiwl Aiowrd, and Oometion ^ Award. 

e 

1238 . Within one month after the division of the land to be Bmpanutd 
inclosed and staking out of the allotments, unless the time is 
extended by the Board, the valuer must send to the office of the 
Board a report in writing accompanied by a map, both of which 
are to be signed by him(&). 

The report specifies all the claims allowed, the allotments, 
exchanges, and partitions, the roads, ways, works, and easements 
set out or directs to be made or reserved by the valuer, and any 
other directions or determinations which the valuer considers 
necessary. 

• The map shows the lands to be inclosed, the lands to be sold or 
exchfu^ed, the lauds in respect of which allotments are made, and 
snob omer particulars as are required by the Board (e). 


(o) InoloBore Act, 1845 (8 & 9 Yioi o. 118), s. 69. 

(») ItioloBttra Act, 1859 (22 A 23 Viet. 8, 43), fi. 8. 

{q) Inolosnre Act, 18AS (H A 9 Viet 118), ■. 9d; bat new an Ordarot tbe l)e«rd 
is rMuiied before Ibe valuer can give this direction (Indosure Act, J862 (15 A 
16 "^ot. 0 . 79), s. 15. 

(r) Indiosure Act, 1848 (11 A 12 Viet. c. 99), s. 10; Indosure Act, 1849 
(12 A 13 Viet. 0 . 8.3), e. 10; amended os to immedure by the Statute Law 
lieriBon (Subditated Eusotments) Act, 1876 (39 A 40 VioL o. 20), s. 1, which 
bringF oflenoeq of tl^ natorS within the Sonumurjr Jnrisdiction Act, 1848 
(11 (S i 2 Viet 0 .48), and the Acts amendins,the same. Fines and peiulties 
SIS to go towards the expmiaee of the inolosme or to the person lawfully in 
possession at the allotment, as the court shall ^reet.^The latter person may 
also prooeedings against treqMsShrs (Indosure Act, 1646 (11 A 12 Vk% 
e. 99), a 11). 

• (•) Indosoxe Act, 1848 (6 A 9 Tki o. 118), a 98; LeidosiiTe Act. 1882 
(18 A10 Yioi, a 79), a 18; IndoMie Act, 1889 (22 A 28 Ylot a 48), WlA 
(f) Indesitte Aei, 1645 (8 A 9 Yiot. 118),.a 70. 

(a)/M|.»«.70A?l. 

m Xadonne Act, 1648 A 9 YlbA a 118), a 102; Indosors Art, 1982 

S 8 A16 YIrt. a 78^, a 18. fhersM^mbieflertthsdraftawsidolIhe vslser. 

FpnBoifheBspatiwdlhslouiia in me AMydopmdia rt FonMaad Preoe- 
di^ ToL iW.. k 84 . Ihe report «84 ace osrefolly mt i m iaf d in the 
qfloe, the qpanwtfti diyiksd ina ywoiloBt.mnde where nen ims iy muf it ie 
gelBlillld to he I* *' _ 

fhe Board Vaenpewtott thvtUhk ik dartrablaand toeaiessnpMias, to 
liirtw m order Aimminng with th e in ao e as lto at diowing at the map the dd 
htortied lands in revert rt whidt tlwaUolMisnts an made PMdoiRtte Aot, 1848 
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1239. A copy of tho report is then sent bj^ the Board for deposit 
in scnne eonvenient place in the parish for inspection by per^ns 
interested; and notice is given stating where the report and map 
may be inspected and of a meeting to be held by an aseistant 
comnlisBioner, not less than twenty-one days after the first pnbliea- 
tion J>1 the notice, to hear objections to any allotment, direction, 
determination or matter in the report (d). 

At the meeting any objections are considered and determined by 
the asM§tant commissioner, who has power to adjourn and fix 
further meetings aqd to direct any farther valuation or survey of 
the Ismd or any part thereof, and to take such other measures for 
ascertaining the justice and propriety of the determinations and 
directions of the valuer as he thinks proper. When all objections 
have been considered and determined the Board approve the report 
or cause it to be amended as they see occasion-(c). 

1240. The award is then prepared and engrossed on ppchment 
by the valuer, under the direction of the Board, describing the 
iKJundaries (if a.ny) ascertained and sot out under the provisions of 
the Acts, Iho matters contained in the report and^ a declaration 
whether all or any and which of the mines, minerals, stone, 
and other snhstrata have or have not been included in the 
estimate of the right and interest of the lord of the manor in 
the Boil in respect of which an allotment may have been made 
to him(/). 

1241. The award and map annexed thereto (g), when signed by 
the valuer, are confirmed by the Board and sealed with the date 
of conlinnation. 

Two copies of every confirmed award and of the map, if separate, 
are made and sealed with the seal of the Board, one of which is 
to be deposited with the clerk of the peace of the county (h), and the 
other with the clerk to the parish council (t) of jtbe parish in which 
the lands or the greater part thereof are situate, or with such other 
fit persons as the Board approve. They are to be kept with the 
county and parish records respectively, and persons interested are 


• la ^ 

(U & IS Viet. 0 . 09), a. 2). In auoh a case ^e old iuolosed landa viS be 
described ia^tbe ac^edule to tbe award, in which the aUotmeata are eet ont 
by rel^tenoe to, the numbecci^ oa the Ordnance Hap or Tithe Map of the 

^*8fteloatw'Aot, 184£ (8 & 9 Viet. c. 118), s. 103. The notice ie given, both 


Mlhe outer ud by advertuMnent. 

< (a) /(((^f.Ve. Iw 'N V ‘ ” 

if) /^a., a. 104. As to the iurportance of this deolantion and a 


otoar drilni* 



abd at the ofB(» of the Board, (3, 

The dork of the palm ia eptil^ fb a fee* of ten ahiltcD^ di thadfipriit 
CbiSm Act, imm Viet. c. 7«>. a ^). , ■ ™ 

0 Orig^aUy the (^uj^wardens or cwpslwardeQa i^y of whOM 
«i^ dufi# baTg^w tta»iB«9m tothe pmsb cownoU tho LooatOoTeiwijn^ 
Act,' l'«K(16 (t 6l V^ 



i^Airr X ,—iNciiOsitKE ok OomMon's Aifi> Ci^mmon I'ieUMI 

to be oititled to iaepection, and to l>o ymiiehed with co{»iee (Hf 
extracts (ik). 

Tlw eonfiriBation of tlie a^rard'is conclosive evidence t^t the 
requirements of the Actq bavo been complied vrith; no* award 
can be imj[)eached bj season of any mistake or informality therein 
or in the inclosure proceeding; and all allotments, exchanges, 
partitions, directions, and matters specified and set forth in the 
award are binding and conclusive on all persons (1). 

The confirmed award is to be received as satisfactory evidence of 
all matters therein recited and stated, and (M>piea or extraott signiHl 
by the clerk of the peace are to be received *as evidence witoout 
farther proof (m). 

1242. If the award has omitted to distinguish any land in 
respect of tenure, estate or title, or has awarded an aggregate allot¬ 
ment where there •should have been separate allotments (n), the 
Board may, at any time within two years after the confirmation of 
the award on the application of any person interested, rectify the 
omission or subdivide the allotment, upon investigation and at the 
expense of the applicant, by a separate instrument under their seal, 
which is depositiKl with and deemed part of the original award (o). 

In case of any fraudulent or other error or omission in any award 
confirmed by the Board or their predecessors, the Board may at 
any time, by an order under their seal, correct the error or supply 
the omission at the expense of the applicant; and the order, if not 
indorsed, must be deposited with the award (p). 

C ..... I. . . .. 

{k) luclofiure Act, 1845 (SAC Viet o. 118), •. 146. Tho fee for inimeotion ie 
two shilling aod six pence, and tor funtuhing oopiea or extract* at the rate of 
threepence for every seventy-two words {ibid.). 

(0 Inolosure Act, 1845 (6 A 8 Viet o. 118), s. 105. 

(ffl) Ibid., s. 146. A return of ail the inclosure awards or oopies thereof 
doposited with the clerks of the peace or of the county eouncUs in Xmgland and 
Wales was made by the Board m 1904, pursiuuit to an, onl.-ir ot the House of 
Commons, and has •been printed os a rarlismentary paper ('* Oommmt 
(Indosuie) Awards," 1904, 50). 

(») For an instance of difficulty ocoasiouod by an allotmetit made 

in i-espectof laud partly freehold and partly copyhold, ^ £$na v. JUoody (1826), 
2 Sim. A St. 570), where a lord of a manor, who was eeised of tlw manor subject 
to an executory devise, purchased lands paitly freehold and partly copyhold held 
^ manor; on an indosuie an allotment vrus made in respect (d these lands, 
and the lord, considering that both the freeholds and copyholds piAohased ^<1 
become his own property, reedved one allotmeut in of bolit and devised 

the purohased estale; the executory devise took effect, and the •executory 
devisee ^ined u against the devisee \inder the will % the lord that porlaon/»f 
tiie sUotment which was made in respect of tiie copyhold land on the ground 
t hat the purposed copyhold became extinguished to the manor, and it Was 
held that he was entitle aad that the court would not interfere 4a favour 
of the lord’s devisee. 

(a) fodoiaie ABt,i845 (|S A 9 Viet e. 118), •. 107. The Board have also siiii3w 
powwrs tmdtt a. o! remadying dtdaeta and omisdons in awarda Under local 
Inoloanre Acta, ox under the IndosuM 1886 (6 A 7 Will, f, e. IIA). tn 
Mawn V. Bcqnam (1606), 1 CSu Am. OgO^ Toaiwa and Kwroinr Baun, ttJI,, 
expressed an opinion that in the s&Mttee oC fraud the Ooitrteof dUbimry had 
M power to cornetM award niadeiilideraalttcilaeareAnti 

(to Inclosore Ant. 1862 (16 A 16 Yiet.«, 19% a, 29. The MOnocaaaors 
of ^ Indosore fjommfsnonets, are adio easpo*^^'^ to nmito tike powers of 
oommiectouers under lood IndoMre Aete or the ComUieek iielde looiosuro 
IdM, whieh htti been lost delay, anil to a{qKhnt ;foMtopeixous to 
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1248. l%e Board may, if they see occasion befmce^eerti^Finig 
expediency of an inclosure or at any stage of the melosiire pro* 
ceedings, require notice to be given to Immediate Mversioners or 
remaindermen, or any other person to wliom they think notice 
should bo given, and objections made by any such person may be 
heard and determined (q). 

1244. The Board may at any time after the appointment of a 
valuer, if they see occasion, make an order requiring such viduer or 
any other person in [lossession of any schedule, valuation, plan, or 
other document relating to the iuclosure to deliver such document 
to them at their office, and in default of compliance with the order 
may summon him before the county court of the district, the judge 
of which is to enforce the order (r). ^ 

In the event of such an order being made or of the removal of 
a valuer or surveyor (s), the Board, on the application of the valuer 
or surveyor or their representatives, are to ascertain what progress 
has been made in the work, and to award the sum to be paid to the 
valuer or surveyor for services rendered, and the sum so awarded 
with any costs incurred by the Board is to be a charge upon the 
landowners and form part of the expenses of the inclosnre(a}. 

1246. The Board are by statute (6) re<][uired to prepare tables of 
fees to be taken by them under the various Acts administered by 


out the prooeedinga \vhere neoossary, and oko to oonfinn awards made under 
the supposed authority of the lut-mentioned Act. making such inquiries and 
taking such steps as upon an application for inolosure under the Inclnsure 
Acts, 184fi to 1899; see Indoeure Act, 1846 (8 & 9 Viot. o. 116), as. 163—157; 
Inolosure Act, 1849 (18 ft 13 Viot e. 83), s. 4. Owing to the lapee of time, 
however, these powers are now rarely eaera^. 

Where, under a local Inolosure Act or awaid, trustees having certain qudifi- 
eations are to be elected for carrying out or maintainmg works conueotM with 
the inolosure or other local duties, the Board may make an order reducing 
the number of brustees, if on inquiry it is found necessary or derirable (Indosure 
Aot, 1846 (8 ft 9 Viot o. 118), s. 168). They may also extend the tame for 
enunlling awarde under local Acts whan they aro satisfied tiuft eiadh awards 
have bMQ acted on thongh not enrolled (Indoeure Aot. 1864 (17 ft 18 Viot. 
0 .9t), s. 7). awards, if exeoated before I83q, are valid without enrolihent 
(3 ft 4 Will. 4, 0 . 87}; see p. 338, ante. 

( 0 ) InoloAre Aot, 1846 (8 ft 9 Viot o. 118), a 145. 

(rj hadoseue (Expe ns se ) Aot (SI dt» Viot. 0 .89), a 4. 

For the powe» ea ^ reouriing a valuer and appmnting a new one where 

*^^*£MloMiir^(&|ms«ssiO Act IbfiS (81 ft 32 Viot. 0 . 89), a 5. 

/MA,aC. lae free at preeent payable in rsiqwdt ci traneaotiou tmder 
tl»4JM)loeui» Aiote (vfhieh w the Mfte of oonve^noe'are gavaa together. 
alilMWifhlhey do not all idali to iadeeures), are aa foUowa^- 

of/aa award £10, and ia addihca tka l^lefwbg aorian 
Ises: fair ead^Aetf nqlooedimdo 100,2s.; far ev«ry aftiUthmsd mattf itMedkig 
100 up to 800, Is. aste exceeding 600 am fai 8,000^ W; 

Vfhilhaeon&tnatiaacflft^^ a'cosBmHm aadhi 

a^tioa ksH the iam. ' 

Oa aii aw^ estting«iil |M boaudaiiee of parishes, townsin|Ni. awnota 
erdCdawng the bimmdmm freehold, eopyno^ or kesehoidl Isadi, dSft. %'■: 
eg. liibr ef ax(fraa#^:w gaititiqa or ef dhiitosi (etinfemned tudig. 
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titkom, wUoh ftT8 to be* aubjeol to the a|p|»roTM of the Ti«t»iirf 
Comin^onas, and may Irom tome to time with the like approved 
be zevised ai|d altered. Thb .tables are to be pabliehed in the 
Idmdcn Qaeette and laid before Jhsrliain<mt» and the fees payable 
are to be denoted by stamps affixed to or impressed on* the 
doeoments. 

1946. At any time after application has been made to thelBoard 
to sanction an inolosure or r^nlation of a common or any 
land snbjeot to be inclosed within the meaning of the j^tolosare 
Act, 1845, the Board, or assistant commissioner, or valuer, 
or an^ person or persons appointed by ilie Board, assistant 
oommiseioner, or valuer, are emtmwered to enter with assistants 
and servants upon the land to be inclosed or regulated at any time 
or times until the inclosttre or other proceedings are completed, for 
the purpose of making examination, surveys, and measurements of 
the land, and of doing all things necessary for putting the Acts 
into execution (c). 

StrB.SBCT. 14 .—Toim Ortmt and Village Ormu, 

1947. Although town greens and village greens (c?) are frequently 
referred to in Acts of Parliament, neither in the Acts nor in the 
reported cases is there any exact definition of a town green or a 
village green. It may or may not be subject to rights of common, 
but the essential characteristic of a town or village green is that 
by immemorial custom the inhabitants of the town, village, or 

* parish should have acquired the right of playing lawful games 
thereon and enjoying it for purposes of recreation. The nature 
of toe enjoyment is a matter for proof in each case, and the custom 
most be limited to the inhabitants of the district (whether pariah, 
vili, or manor) for which it is claimed. The evidence must be 


where the aggregate value of the property does not exceed £100, £l; where it 
exceeds £100 and does not exceed JelOO, £2; ttx eaoh additioiiat £100 or fraction 
thereof up to ^,000, fit.; and tw every £100 or fraotioo thereof exceeding £S,OtKl, 
2s. OA ; but the fee is ncA in any oaee to exeee*! £fiO. 

On an award of apportionnient or other ap])lieatidn of money und«r the Lands 
CleMStin Acts, for ev^ £10(1 or pent thereof, £f; on an onim of apportionment 
oifne hirm rmte or other rents or certain paymente, for every £100 or part 
ttoreof, £l i on the amendment or completion of any award lyidor local Acte, 
£fi; end on the amendment of any award^or order oonfli-med under the 
Indosure Acte, £2. • * % 

(d Indoeote Act. 1840 (8 A 0 Ylot. c. U8), a 128. 



riitill 1 Oh. 808; but the hdlowmg eaaee may i 
Jhkif T. Weekly (1660), 1 Lev. 126, where a custom for the inbatataats of a 
oartiitt^ to usM eidi times sif toe year on a certain eloee, whtoh may or 
may not havlBta a village gmsai, Wfi imheld; OaU (WO), 

11&. D. 1; ami Leeuaekfte v. IRsif L, B. 49. a AT (toe Stock, 

bridge Deem oeSe), where toe ruM todmUtants ei to ride 

Over toe down andnae&toriBliwIalgamm andi!iBrm#m,umlud^^^ 

toe to eiset tonts and other lawtol necessary sooeseodwi,^ Was upheld, 

bat toe light tocany OP the huetneee cl a trainer ai^ train tatWhonies ou tim 
down was rsieoled. See tarfbip on tote eubject. titl^OWlM Uvaciu auu 
BanuuTioir Qtomnma • 
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coasistent with th« custom aHeged, and* must not be too wide. 
Evidence proving that alt the world went over and played gamee 
on a piece of waste land or common will not establish the bnatom 
for a particular pariBh.(«)* 

a ( 

1248. Town greens and village greens are expressly excepted from 
incloBure (/); but the Board are empowered, if they think fit, to 
direct^that any town green or village green in the parish in which 
an inclosure is being made shall be allotted and awarded for 
purposes of exercise and recreation, in the like manner and with 
the like*|frovisionB for making and maintaining the fences, pre* 
serving the surface,^and draining and levelling the same, as are 
directed concerning allotments to be made for the purposes of 
exercise and recreation ; and any such green may be so allotted in 
addition to other land which may be allotted for pur{)oses of exercise 
and recreation, or, if the Board think it sufBcieiit, in substitu¬ 
tion for other land which might have been required to be allotted for 
such purposes. 

In every case in which a town green or village green adjoins land 
subject to be inclosed, and is not 8e{>arated therefrom by fences or 
known bounds, the Board are required in the provisional order to set 
out a boundary line between such green and the adjoining land, and 
in their annual report to Parliament to mention and describe such 
boundary (ii ). The efiect of allotting a town green or village green for 
the purposes of exercise and recreation is that any rights of common 
over it are extinguished, while the rights of recreation are preserved. 

1249. Village greens dealt with by Inolosure Acts and allotments 
set out lor recreation were usually vested in the churchwardens 
and overseers of the parish (h ); but the powers and duties of such 
utllcials with respect to village greens are now transferred to the 
parish council (f)> which has power to protect and improve them (jf). 

In parishes where there is no parish council, village greens and 
recreation grounds which have been allotted to the churchwardens 
and overseers are now vested in the chairman of the parish meeting 
and overseers as a body corporate {k ); and they may obtain from 
tbe county council the powers of management given by the Local 
Government Act, 1894, to a parish council (Q. 

Injui^ to a village green or interference with its use as a place of 
recreation may be punished on summary conviction by a nne not 
exceeding forty shillings imd damages (m); and where it has a 


(«) 8m «mm fitted m note (d), p. 589, ante ; and in particular ffanumrton v. 
Mirny (ism M W. E. 603. 

(/) Ittciimurfi Act, 1845 <8 A 9 Viot. e. 118}, a. l5. 

ii) liOfial Ooremmfini Act, (56 A 57 Viot. e. 78), a 6(1) (o) (ui.); 

()0 ■* ^(1) v^^'^alao smpoweA a padali cotmoil.to uMb* hye- 

laws, to oonfirmaAMMa 1^ the Ijooai Oovemment Board, with praal&M 

Ibr uuiingfiiBliMlVwUk to a&j rillago gre«u or leneatioa fvoiind 

under U» oontftd. ^ > ' a-. 

t Lfioal OoTemaifint (&6 A 57 Viot. e. 73), a. 19 (7). 

/Wfe,1.19(10). > ^ 

tpt) Tncloiuro Act, 1857 (99 A 21 Yict o. 31), 1 .13, <• 




fART X.—-IffciinsrRE or Commons and Common Fiki.ds. , 

known or defined boundary, any encroachment od or interfeMinfi^ 
with it is a public nuisance and iudictablefaooordingly (n). 

Id50. Unless a village green is subject to rights of common, it 
cannot be the subjeot of scheme nnder the Metropolitan Commons 
Acts for regulation, since ic is not subject to be inclosed undeif the 
Inclosore Acts; but it may be the subject of a similar scheme 
under the Commons Act, 1899 (o). • 

Any provisions with reference to recreation allotments, including 
village greens so allotted, or with respect to the management of 
such allotments, contained in any Inclosure Act or award,*may, on 
the application of any district council or parish council interested 
thereinu he dealt with by a scheme of the Charity Commissioners in 
the exercise of their ordinary jurisdiction and modified (p). 

Sub-Sjsct. \5.~AU<dmnl$ far RucrmiioH Grounds ami FMd Oarden*. 

• 

1251. Allotments for recreation grounds made under the Inclosure 
Act, 1845, were until the year 187B awarded to and vested in the 
churchwardens and overseers of the parish to be held in trust as 
places of exercise and recreation for the inhabitants of tlie parish 
and neighbourhood (q), unless the valuer, with the approbation 
of the Inclosure Goramissiouers, allotted the recreation allotment 
to some person entitled to an allotment, who consented to receive 
the same as part of his allotment charged with the obligation of 
keeping it in order and of permitting it to he used for purjioses of 
recreation, the allottee receiving the benefit of the herbage (r). 

The Commons Act, 1876 («), however, repealed the power of so 
allotting a recreation allotment, and directed that all allotments 
for the purpose of a recreation ground made after the passing of 
that Act should be vested in the churchwardens and overseers of 
the parish, to be held by them as provided by the Inclosure Acts, 
1846 to 1868. 

The powers, duties,and liabilities of the overseern, or of the church¬ 
wardens and overseers, of a parish with respect to, among other 
thin^, the bolding and management of villi^e greens or of allot¬ 
ments, whether for recreation grounds or for gardens or otherwise, 
for the benefit of the inhabitants or any of.them, h%ve been trans¬ 
ferred to the parish cotmcil, so that any allotments for recreation 
grounds heretofore made to the churchwardens and overseers are 
now vested in the parish council of Ihe parish, and any such allot- 
omnts made in future will be made to Ihe {^rish coun^ (0« 


(m) CcmxaonB Act, iS76 (30 ft SO l^ct. e. 88 ), a 20. 

(<A 8m tbfl d«finitioa ot ** aommon in the Metr^litan Oonramu Aeta, 
p, 008, pott/ and in the Cknmnone ActwlOOO (62 ft 63 vict. o. 30), ae. 14, lA. . 
(p) Oonunone Act, 1^99 (40 A 0$ o. 30), a 16. 

f lnoloson Act. 1840 (8 ft 0 Yiet a 118), a 73. 

Under the powers conferred W a 74. - 

^&40Yi<^aS6. a2fi. Ihie eeotu^iwM ivfMled b^theOtatuleliSw 
fienrion Art, 1804 (87 ft 88 Ykt a 8m, «■ unnecMnrv is xoiuei|iieDoe ct the 
of the powers, duties, end of the ehutcSwatdiM end ovfr- 

eeere in refermoe to. emong other tbmgi, recreation aUaftmiotl to the psnsa 
council by the liocal Oovernment Act. IWM (86 & 57 YM(t..a ,73). 

(<) Jjoctl (loveroioeut Act, 1^04 |86 d 87 Viet, o. 73)^ s, 8 (!) (o), 
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1252. Becraaiton allotoaents an in ttie first kudwace to 
Pmm and fenced (a) and, if necessary, drained and IdreUed by i&t reltittr elt 
Ddties of the expense of ^e incloeiire(&). The prish oooneil(e) are ceqaized 
Va iner etc, to maintain and repair the fences ana to keep the snrfaee dzihsed 
Peuciiigeto. and level out of the rents to be reserved for the herbage or oift of 
the ()Oor rate or otherwise, and are empowered to let tiie g^s and 
hermge (d). The rents are to be applied to meet the requiremenls 
HurpiiM rents, above ^mentioned; and any sarplus is now to be expended (1) in 
improving the recreation pounds in the parish or neighbonrbood, 
or in maintaining the drainage and fencing thereof, or in hiring or 
purchasing additional land for recreation grounds in the parish or 
neighbourhood (e), or <2) in the improvement etc. of the field gardens 
in the parish or neighbourhood (j), or (8) towards the redemption 
of the land tax, tithe rent-charge, or other charge on the recreation 
grounds (p). 

Kxchanm 1253. The Board have power, on the application of the parish 
Slid ssif council and of tiie person or persons interested in land more con¬ 
venient or suitable for the purpose who may be willing to give such 
land in exchange, to authorise the exchange of a recreation allot¬ 
ment (/{); and the trustees of any recreation ground may, with the 
approval of the Board, sell all or any part thereof, and out of the 
proceeds of sale purchase other suitable land for the same purpose; 
but no such sale can be sanctioned unless ft is proved that such 
land can and will be forthwith purchased (i). 

A recr«ition allotment may also be transferred to the sanitary 
authority of the district (k). 

C»cr 1254. Since 1876 it has been unlawful to authorise the use of or 

to use any recreation or field garden allotment for any purposes 
other than those declared by the Act and award, or rither of them, 
under which the same was set out, notwithstanding anything 
contained in any other Act(Q. 

Partoiksai 1255. The parish coundl are required to m%ke to the BcMird 
‘ reports at intervals of not less than mree or more than five years 


(o) Unl«M the Boari by order nadear seal authoriw &e fendag ot tba allei- 
nioat to be diipeos^ with (IndofRire Aot, 1652 16 Tiot. o. <9), e. 14). 

(b) The valuer ie requM by the Boa^, whmi iteodiag ia hie rqwrt (eee 
p. 586, anU), to state wastber the reoreatioa aad field gaidmi allotiamte are 
properly feaoedi' draiaed, levelled, aad ia a fit state lor ocoapatioa lor theur 
respeotive purpoM . 

Bee SHI* (a), a, 696, |Mf. 
f(Q ladoeare AcA 1646 (6 A 9 Viet. o. 118), s. 73. 

(e) Ooanaoas Aja\ 1876(39 A 40 Viet o. 66), s.2T. Before 1876 surplus rents 
irvd aiffSSiajMb in aid of the laghway ratee (laotusaxe Ao^ 1846 ^ A9 Vkt. 
o; IRQ, a Rfi. 

/) OssiuaDiic Ao^ 1879 (49 A 48 Tick c. 67), fc 3. . 
eVG<8^omAct,1899(82A^Viet.c.30},alA , 

1 ) la%tfeAo^ 1846 (|AA#let 0 . 118 ), a;, 149 . ^ 

" Oonkobos Act, 1876 ^lA-AO Viet. o. 66), s» 97. 
i) 8eeW« :994,ndS,''"' 

^ Act, '1878 (6k.M0 e. 66), a 19. Ilhia provisnHi, boifover, 

is"3itfih'’4e>tigsadioii oCtho pOwAa s^exobaags arid nUe above awBtioosd,as tbs 
sttbstitatsd loads wgt as oasd for tbs or%a»sl parposss. 


l^i^lRT IJTCLOSmiE OK O^ONS ANU COMMON 

in jowpe^ of fcl» reereal^oi? croim^ and Add f^rdens nndar 
ii[|ttili^(<niaenty mtib such parnoiUam of tbe riaiaiw received 
■iB BoaM require (m). 

1256. The dllolment wardens of field gardensOO are reqaked 
to let the allotments (o) in^gardens not exceeding a quarter of, an 
aere to poor inhabitantf of the ^parish for one year or from year to 
year at each rents and subject to each terms, not inconsistent with 
the provisions of the Act, as they think fit. The gardens are to be 
let free of tithe rent^harge and other rates etc. at rents not below 
the fnll yearly agricnlturiu value of* the land as ascert^ned by 
periodical valuation; and the erection of any bail(Ung fof, or to 
be used as, a dwelling-house is expressly prombited (o). 

If theollotment wardens are unable to let the allotoents to the 
poor inhabitants of the parish in gardens not exceeding a quarter 
of an acre, they may let the same or any unlet portion in gardens 
not exceeding one aere, and must offer the gardens to the poor in¬ 
habitants at a fair agricultural rent, if sufficient to satisfy all rates, 
taxes, tithe rent-charge, and the special rent-charge mentioned 
below (in cases where it is payable) (p), but not otherwise, instead 
of at the full yearly agricultural value of the land. They are 
also empowered, if unable to let the allotment or any portion thereof 
to the poor inhabitants on the terms above mentioned, to let the 
same or any unlet portions to any person whatever at the best 
annual rent obtainable without any premium or fine, and so that 

(m) Commons Act, 1870 (HD A 40 Tiot. e. 66). s. 28. Parish property, othw 
^an church property, is now rested in the paririi ooundl, subject to au trusts 
and liabilities aSecting the same (fxical Qoremmeift Act, 1894 (66 A 67 Viet. 
0 . 78), a 6 (2) (c)}. Apparently by inadrertenee, no provision was made for 
enforcing onraienco to the Board's dipand for a report. The powers of a 
parish eonncil to make bye-laws etc. with reference to a recreation ground have 
DMn dealt with on p. 690, ante. 

(n) Under the Inolosure Act, 1846 (8 A 9 Viet. e. 118), s. 78, allotments for 
field purdens were to be set out to, and the logid estate vested in, the ohutoh- 
wwdens and overeeeis of the parish, but wore to be imder 'he man^ment of 
four allotment wardens, who wars to be elected and to bold UjDee in manner 
directed by tibe Act {ihid., a 108). But under the Small Holdings and Allot* 
aaenta Act, 1908 (8 Euw. 7, o. ^), s. .88 (3), which is praotioally a re-enaotment 
of the Local Qorm-nment Act, 1894 (66 A 67 Viet. o. 73). e. 6 (4). where My Act 

any persons wardens for alloiiuents or authorises cae requires the 
appointment or eleotiou of anv widens, eomiiuttoe, ax manBge»*for the purposes 
fd aobtauents in a rural piwish, then the powers and duties of the waiuena, 
oomifiittiee, or muiag^ rituul be exercised and performed by the psi^ oounoil, 
or in ^e case of a parish not baring a parish council by penoneajppomted by the 
parish meeting, and it ritall not m necessary to m^ the said appointment or 
to hold the eiM efeotioo, so that the pflwen and dutim of t^ allotment waadme 
stated in the following pages will now apply to file parish council or to the 
pemms appoinied by me paruh nieetiag, as the case may ha 
(el liwnsnre Act, 1845 (S A 8 VSot. a 118). a 109. In the event «£ such a 
boBdiag bsing ereried, the allotaasat Hsraens are to pull it down, sell the. 
anoM^htheurooeedsaafonts tH thegardsois (Hid.). 

Had# 75?tb«o wiarili^.to|dlot field gai^SQS sufc|ec4|5a ftait- 

dbaiga T^powor.olso oharg^'tliiaBotia>nta.sms m>Mlsd% fits 
fSmmcme AcClfiYfi A 40^^ a 58^ J4»,aiid sinoe 1516 eM|ssohli^- 
lowstbae bean awarded irae of any ThisreiB^>oiN^ waetobs 

sUo^ to aoinwQiri'fateaMted in thoMbsaioiii full or sUnboent 

eeallofmenta. or ibttight b# sold lor fho of nusbg ihe sepsnsss 

of inoloeaia. 
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they can obtain poBsession within a petiod not exceeding twelve 
months if the land shaK be required for the poor inhabitants (q). 

These powers of letting mast» however, be resd^ in oonjunotion 
with the powers conferred on' parish councils with refereme to 
allotments under their charge (r). ^ 

1267. The rents of the gardens are applicable in the paymont of 
rates, tezes, tithe reni-charge, and any other outgoings and of any 
expenses incurred by the allotment wardens in the execution of 
their trusts and powers under the Acts. Any surplus must be 
applied’ to some of the following purposes, namely, in improving the 
field gardens or some of them in the parish or neighbourhood or 
maintaining the drainage or fencing thereof, or in hiring or pur¬ 
chasing additional land for field gardens in the same parish or neigh- 
l^nrhood (s), or for any of the purposes for which surplus rents from 
recreation grounds may be applied, including the redemption of any 
land tax, tithe rent-charge, or other charge on Ihe field gardens (<). 

1268. In the event of the occupier of a garden allotment being in 
arreiir with his rent for forty days, failing to observe the terms and 
ronditions of his ten.ancy, or going to reside more than a mile out¬ 
side the parish, the allotment wardens are required to serve notice 
upon such occupier, or to affix it on the church door if he has 
removed out of the parish, determining the tenancy at the expiration 
of one month from ihe service or affixing of the notice, and there¬ 
upon the tenancy is to be determined accordingly (»). If the 
occupier refuses to give up possession or any other person unlaw¬ 
fully takes possession of the allotment, the allotment wardens may 
recover possession by a warrant from justices as in proceedings 
under the Small Tenements Recovery Act, 1888 (n). They also 
have the same remedy for recovery of the rent due by distress and 
otherwise as if the legal estate were vested in them (b). 

1269. The provisions as to the exchange or sale of recreation 
allotments to acquire land *more suitable for the purpose, the 
restriction on the use of such allotments for purposes other than 
those for which they were set out, and the provisions as to furnish¬ 
ing periodical reports to the Board apply equally to allotments for 
field gardens and to allotment wardens (c). 

1280. The allotment wardens are also Empowered by agreement 
with any sanitary authority within whose district the place for which 


(a\ Oommoas Act, 1876^39 ^40 Tiot c. 56), s. 26. 

B s et itl sAJ^TUmnl, Vol.I..pp. SSGetitg.; and m fromIst January, 1909, 
SmiOl Holdinpi and Allotments Act, 1908 (8 Edw. 7, o. 36), sa. 27--30, 33 (4). 
(a) Ooinmona Aot, 1876 <39 A 40 Yiot. e. 36), a. 27. 

(4) Oommont Act, 1899 <62 A 63 Viot o. 80), s. 1 and aee 399. ante. Prior 
to 1876 sm^us mta wore paid cnr in aid ol the pow rates of the paririi 
<lQoloain9Aot,1846(8A9Tict.o.lI8},All2). ^ 

(9) Jbi^ocare Act, 1645 (6 9 Viet. o. 118), e. ItO. Compenaafiem is to he 
made oy tlie afietment wardfita or their incoming tenant lor cropa (except pm- 
hthlted .cnee) and manurf^ine benefit of manure, the amount, in caee of difi^. 
Aloe, to be. eettled by the julSioee, to whom applioatiao may be xhade to give 

poeiMfm of the allotmeeM*'^)* ^ 

{«) Ibid., «. Ill ; 1 A 2'ticl 0. 74. 

’5) Inotoaure Aet, 1845 (6 A 9 Yict. o. ilS), a. tig, 
c) See p. 692, ante, * 
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the allotments under theis maiiagemeut were set out is situate, and 
with Uie ssnetioD of ^e Board, to ht-ansferdhe management of tibd 
allotaieato to the sanitary antberitynpou such terms and conditione 
as may be agr^ upon, and upoh any such tranter the latid is to 
vest in the sanitary anthority (d). * « 

1261. The Charity Commissioners have power, as in the case of 
a recreation allotment, to modify the provisions of an Inclosurs Act 
or award with reference to a field garden allotment on the appUca* 
tion of a district council or parish council interested (e). 

. • 

Sufi-SjBCT. l9.-^Allotment$ for Fud and «Hhtr Vvblic Purpoae*. 


1262 .‘Besides Uie allotments for recreation grounds and field 
gardens, allotments for other public ptu-poses may be resolved upon 
by the persona interested at the meeting held for the appointment 
of the valuer or at seme other meeting for the purpose, and may be 
embodied in his instructions (/). The principal matters for which 
allotments may bo made and continued in use under parochial or 
other management are allotments for the supply of fuel for the 
labouring poor, quarries for the supply of road materials, and fur 
public ponds or watering places. 

Fuel allotments were frequently set out both under private 
Inclosure Acts and in the early days of the Inclosure Commissioners 
in the north and other hilly districts where there were turbary 
rights, and peat or turf which could be used as fuel. They are often 
of considerable extent, and, coming as they do within the definition 
of land subject to be inclosed ty), when no longer suitable for the 
purpose for which they were sot out or not required, have been and 
may be the subject of subsequent inclosure or regulation (/t). 


1263. Fuel allotments and other allotments for public purposes 
might be allotted to such persons and subject to such directions as 
the vainer with the approbation of the Inclosur# C unmissioners or 
the Board should* direct, and in all eases where the valuer with 
such approbation as aforesaid should not think it necessary or 
proper to direct the same to be otherwise mode, were to be made to 
the ehurchwardens and overseers of the parish (t). Where allotted 
originally to the churchwardens and overseers and ili most other 
eases they will be now vested in the parish council, or where there 
is no parish council in toe chairman* and overseers of, the parish, 


(d) AUotmMitsAct, 1887(50&81 Vutc.48},a 13; lutfrom IstJauvary,IMJS, 
Me Holdings and AUoUnenla Act, 1808 (8 £dw. 7, o. 30), e. 33 <1). 

(tfl Ooxmnona lAct, 1888 (03 4b 08 ViotL o. SO), a. 18. 

f /) See Ineloeore Act, 1(^0 (8 4fc 8 Viet. 'e. 118), e. 34; and ante. 

Some of theee pazpoeee involve a defimte«nnt of tlie land and oonveyaooe or * 
allotment to & l^iee er petsooe. lor whom they are intended; as land tor a 
bailing gfwmdt or milalging a boryiiigrgroiind; aitee for cbundies or toapela, 
iMuaee, etoeola wocUionMe,or; ipt gardena to be atMbed thereto 

Aok, 1840 (8 A 8 Yict A ilS), i. 11; wd dhOo. 

m £,a.,tbelOelnltotmentwbitowa8j^sdbjeot()ldMpatoiii.i.<r0v. MegrH, 
rfS93] A. C. 1; and Barrow Weald Common, wbicb vraean dd gmrel dlotment 
and bee been the eubject of n edteme undmr tbe Metropolitan Cmnmone Acta. 

Indwure Act, ,1840 (S. A 8Yfct, c» 118),A. i4. ^ 
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liko field garden allotments (k). And future allotmente fiU 
doubtless be so made. ' ^ , 1,^ 

Tb^ were frequentl;^ vested in * the lord of t^e maomr «l; ‘A 
trustee for the labouring poor of the parish or other persons 
entitled, or they may have been sel out fqr this purpose, Wt not 
allotted to any specific persons by name or offi(». In such oaseB 
questions have arisen as to the ownership of the soil. Where the 
allotment has not been made to any person or persons by name or 
office, the lord's interest in the soil remains, if there is nothing in 
the Act .or award to transfer such interest; and he consequently 
has the power of refusing bis consent to a subsequent inclosure and 
preventing it (2). If the allotment is made to the lord as trustee, 
and the trust as declared in the award does not exhaust the 
beneficial interest in the land, the lord is entitled to the unexhausted 
benefit (m). 

Where, however, the allotment has been made to the church¬ 
wardens and overseers for the purposes of a fuel allotment, the 
legal estate in the land is vested in them (n); and presumably the 
lord would be excluded from any benefit if ho received an allotment 
in respect of his right and interest in the soil, and there was no 
reservation of rights from which a reservation of the soil of the 
fuel allotment might be implied (a). 

1264. The powers of the Board to authorise tbe sale or exchange 
of recreation and field garden allotments apply also to other allot¬ 
ments for public purposes, whether made under early Inclosure 
Acts or under the Inclosure Acts administered by them (6). 

1265. Fuel allotments (with allotments for recreation grounds and 

field gardens) are not to be diverted from the uses declared in the 
Acts concerning tbe same; but tbe Charity Commissioners, in the 
exercise of their ordinary jurisdiction, may, upon the application of 
the trustees of any fuel aliutuieiit, authorise tbe use of such fuel 
allotment as a recreation ground or field garden or for either of 
those purposes, and order tbe establishment of a scheme for tbe 
administration of the fuel allotment accordingly; and may also, on 
the like application, authorise the exchange of a fuel allotment for 
land of equivalent value if in their opinion land better suited for 
tbe purpose can be so obtained (c). ^ 

Any provisions with res^l to allotments for recreation gp)imd8^ 
field gardeds, or other pubUo or iparoehial purposes contained, in 
any Aqi* relating to Ihelosijire or in any award or ordw made in 
pnnuBOoe tbAteof»nn5 ai^ptov^ns with reference to the mkm^- 
m^t ot any 8aid:i aUotmeut^ contained in any suc^ A^, awaxd, or 

(1^ gwiiCt»{a}, p. MA anil. 

(/> JL v. huiMw* Gmunimdmtrsjbr amt fTaim (ItTlh 23 D. T* 77 h, 

WMra a iud hid b«ea sat out undiar an aanr wn.. 

ptobkam pOBiiftoin, Stmly. 

A. 0.1, 

Q. B. m, C AL 

(i) Saa p. 692, unfa. 



V 

Past X.->t)icLostTSB or CcmUIoks asI) Oomtos Fistss^ 


• m 


Older, Qi^r now, on the a&plioaUon of anr dielriet or perigh oouSttfil * 

mtoieeled is soeh sltotmenk, be dealt by a seheme of tbe 
Clwtity Gnmniasioneni in the diproise ol their ordinary jorisdiotdlon 
ae £l woae proviaioni had been ^it^>Iished l^y the founder, In the F pwW' lte. 
ease of a charity haring a founder (d). * 

1S66. Quarries andaliohnents for road repairs and for getting QuMTiMsto. 
stone and gravel for the^ general use of the parish or of alf the 
persons interested in an inolosure are subject to the same^rules as 
other allotments for public purposes (r). ^, 

The terms of the Act and award as to the u^er of Budh*q[uarries 
etc. must be adhered to (/). 

Wherd land is set out as an allotment for the supply of road Adnrw 
matariflds and the grass and herbage are awarded to other people, 
the surveyor of highways, or other highway authority, may, by 
ceasing to use the aBotment and getting materials elsewhere, lose 
his right to get materials, and an adverse title may be acquired 
against him under the Beal Property Limitation Act, 1898 (p), by 
exercise of acts of owneiship over the allotment (h). 

SaoT. 6.— The PotitiQn and Potcere with reference tin Commone 

of Jiocal Authoritiee. 

1267. Local authorities, t.c., county councils, urban and rural Loosl 
district councils, and parish councils and parish meetings, under 
modem legislation bear an important part in all proceedings for 
*inel 08 ure or regulation. Notice of every application to the Board 

has to be served upon one or more of them, and their altitude with 
regard to the application naturally carries weight with the Board. 

1268. For the purposes of this bianch of the subject commons ObMiitoatiui 
may be divided into two classes: suburban commons, ».c., commons 

situate in or within six miles of any tnunicipiri .orough or urban 
^strict with a fiopnlation of 5,000 inhabitenls (i) ; and non* 


(tf) OommaiM Act, 1890 (62 ft 68 Yict. e. 80), i. IJI. 

(«) The rights of the surveyors of highways and of the highway authoritiue 
in imoia their poveis are Sow veeted to get road materials from lauds iu the 
Mihdi ate dealt witii later: asep. dOi.yxMf. 

(/) Eflatt V. Marftet (1M8), 14 li. ft W. 238, where an aHotment of two 
Mnea was made nndw an early Inolosure Aot (or getting etone luid cnvfll and 
pthiir fear the mair u the hi|^ways and dhe pnblio and private roads 

set out hy virtue of the AoA sod lor ue use ri tiie i^lntants of the parish 
<d! A., and it was held that urn aUotaunt wsa for the repair of roads only, and 
ehmh % QMr cA the allotmeut hy inhabitants for privata purpose was not 
autimrissd. 

(s) »ftdmi.o.27. 

9) Thm V. r%a«e tlS63}, 10 6L * S. 741; Bmdh v. Steeke (1809), 10 
B.Ari>701.Ml. 

(0 Oonuttons Aot, 1876 (89 ft 40 Tiet. e. 86), aft, Hie populstion is to be 
sewmed aeoosding to the last p nhB s h ad eensos, and the di stance it to bo 
HiMsaied in a line from the team hall, or if therl be ms town ball, 

tihsft from tiMCllhsdralvohiii«h,tt them shsU be <mlyoMdh«lw^ there 
bemoie danhsethan (Me, thee hem theptbMspal miuhet pllee el such town 
te Ohe aeareet perl of theeaeamm. Whan part onlyef ft eomiuon is situate 
the aforsaaid diifanee Iram a Iowa, eneh pi» is te be deouK'd for ^ 



CuMMojN^ aMii oir 




anrr. 6. feuburbari commotiK, iticbtdinf; all laiul Bid>ieci to be iuelosed ttndef 
lotion aud the IneloBore Act, lfi^S{k), other tbw metro^Utan eamijao^ 
Powers etc. which are the subject of Bi>eciai leKialatiou {1), ana tpwn greenaflu^ 
of Local village greens(m); but it must be borne in mind that notiiro.of etery 
AathoriUea application to the Board relating to aliy c9mmon mart be eerved 
upon the parish council of every parish in which any part of 
the pommon is situate (n) and upon the district council, whether 
urban or rural, within whose district any part of the common is 
situate (o). 


(1) Snburlma 
coinniont. 


>'owen of 
lioroiigh Hnd 
iii'ttan dlHtrii-t 
oouoclla. 


Ksfieiweii. 


Aci]uisition of 
oonimou ue 
righUi of 
oommon. 


1268 .’ In regard to a suburban common, the town council or 
urban district coun6il of any municipal borough or urban district 
with respect to which the common is suburban are invested with 
the following powers, in addition to the right of receiving notice of 
any application relating to the common:— 

(1) Of appearing at any local inquiry held by order of the Board 
and making representations or proposals there or to the Board 
direct, regard being had to the health, comfort, and convenience of 
the inhabitants of their town (p). 

(2) Of entering into undertakings, with the sanction of the Board, 
to contribute out of their funds towards the maintenance of 
recreation grounds, paths, or roads, or the doing of other things in 
relation to the common for the benefit of their town; or to pay 
compensation in respect of the rights of the commoners for the 
purpose of acquiring greater privileges for their town(q). 

(B) Of making application for ^e regulation of the common 
with the consent of one-third in value of the interests in the' 
common. If they are applicants for regulation, or if they undertake 
to make any contribution or other payment out of their funds, they 
may be invested with such powers of uiaTiageinent and other powers 
us the Board consider expedient having regard to the benefit of the 
neighbourhood as well as to private interests (r). 

Any expenses incurred by them may be defrayed out of any rate 
applicable to the payment of expenses incuned by them in the 
execution of the Public Health Act, 1875 («), and not otherwise 
provided for(0. 

They may Require by gift and hold without licence in mortmain 
in trust for the benefit of their town the common and any rights 
in it (a). They may also purchase and bold in like manner, with 


piirposes fd th««bovs>ia€n)tk>aed wetwa to he a omomoti separate and distinct 
Irom the fkot ntuated withoat and beyond snob distance. 

<|e) S & a Vutw o. 118, e. J1; and see p. 541, ante. 

(0 Metso^tan Ooaunous Acts. 1868 to 1888 ; tee p. 606, fcn, 

! m) As to town greene and village greens, E«e p. 589, aiitt. 
n) liOeal Qovernment Act, 1894 (56'& 57 Viot. c. 73). s, 8 (41. 
n) /M., a. 26 (2). y rxr 

p) Oommma Act. 1876 (39 jk 40 Vicft c. 56), s. 8, where they ata tafened 
to as the mban eaiutaxy aathorUy. 

f« /tf-i- ^ 

(«} 38 * 89 TkAo.AS. 

(<) Oonomons Act, ia76 (89.4fc 40 Viet. o. 56); s. 8. .. ’ 

(a) fidd, Bights are gtobahly equivalent ^ estates, such as the istntf af a 
tcnjKUt fur U|e or pueniMf auiittUtreet under a lease. 



Part X.—Incrcwurb or Cohmo'ns and Commok Pielc^. 


a Tieir to prevent the ftctinciion of the righto of common, spy 
ee^ble righto of common (by arhioh right# ^ common in grose or 
stints must be, intended) or #ny tenement of a commmier having 
ann»^ thereto rights of common (6). 

A district council n^ay jlhrdbase or take (m lease lands for ‘the 
puipoim of their being used as public walks or pleasure grounds (c). 

A district council has also the power, with the consent qf the 
.county council, of aiding persons to maintain rights of common 
the^ extinction of which would, in the opinion of the counoil, be 
prejudicial to the inhabitants of the district and of instituting or 
defending proceedings for that purpose (d). • 

1270( The council of a county borough has all the above powers 
of a district council («), but being itself a county council it does not 
require the consent of any other county council to any action which 
it may take. As the population of a county borough is at least 
50,000, any common in which it is interested is necessarily a 
suburban common (/). 

The council of a county borough or of an urban district may 
also make a scheme under the Commons Act, 1899 O 7 ), for the 
improvement and management of a suburban common witoin their 
district and the management of the common will then be vested in 
the council (h). 


1271. Bural district councils have the same powers of making 
a scheme and of undertaking the management of a common within 
their district and may delegate their powers of management to the 

' council of any parish within which the common is situate, and 
thereupon the Public Health Acts apply as if the parish council 
were a parochial committee (t). 

1272. The powers of a parish council are necessarily limited by 
the small funds at their disposal. They receive notice of any 
application to the Board relating to a common ai>y part of which is 
in their parish ^'), and may make representations on the subject 
at any local inquiry and to the Board; they may provide or acquire 
land for a recreation ground and for public walks and may make 
bye-laws relating to it (!'); they may aiq>ly to the Board for the 
regulation or inclosure of a common (f); ^ey may accept and hold 


- (5) Coliuacms Act, 1^76 (39 & 40 Viot. c. 66). t. 8. *' Bights in oomiaou,” in. 
ihn Aet, » pcohably a fcv ** ngllts or oommoo.” This is a valuable 

pnwer ae a neeiis of preventow the inoloeore of a oommoo, or 1 part thereof, by 
a locd ^ the manor, thoni^ eu leMmportaode siille the piwnng of the Law of 
Ckmunons Amendment Act. 1893 (56 & 57 Viot 0 . 57), under wmtdi the coydent 
of the Board is required to any xooloeuxe or approvement under the Statute of 
ICnton and the Statute of .Wesbninster XT., or either of them; aeep. 509, ante. 
(e> PuUie Health Act 1875 <88 & 39 Viet c. 55), e. 164. * 

Itfed (toreoiinent Act 1894 (d6*A 57 Viet. e. 73), a 26 (2), (3). 

&) 82A6« Vipt c.30, s. 1, 

\ (a) 8 ^ A* to this Aet fee p.. 3 U, po«<- „ . , 

|i) Jha., ea 1,4; PuUic Heal& Act 1875 (38 & .W jkt. e. a 202; sud 
, 611, port#' ^ . 

f TjOcal OovenimAut Act, 1894 (50 A 57 Viet, c. i3), a 

/M., s. ail) (b)- »* ‘ V /• -V 

/Iruf., 8 (1) (o). But, preeumatdy, this sectum is to he read in conjunctioa 


* 59l> 

'-f 

. Ssen'. 5. 
lORttioaand 
Itovflli ftc. 

oflstoil 

Aum^i. 


(bounty 

boFougha 


Rural district 
council*. 


Pariah 

ooiuicila 



ffOO 


0(»r»roNK Ajm Kioirm or Commok. 


«. any gifts of property, real car personal, for',tlM> ben^ of tbe uik«bi' 
PoiHion and tants of &e parish or ai^y part thereof (m) whieh would ODfthle th^ 
f^rs etc. to accept hy gift a right of common 9 r eommcmable tenttnrat, ^ 
of Local Xf the population of the parish is more than 500, Und tbe Pilblh} 
Anthortties. improvements Act, 1860 («), is adopted *by the parish meeting, th^ 
PabUo have power *to purchase or lease lands for* the purpose of public 

Improve- walks, and exercise or play grounds (o). They may contribute 

Act, towards the expmise of doing any of the things above mentioned, 
and may combine with any other parish council with that oln 6 et(p).' 
They may accept the powers of management delegated to tnem by 
a district council under a scheme made in pursuance of the Commons 
Act, 1699; and may agree to contribute the whole or part of the 
expenses of and incidental to the preparation and execution-of such 
a scheme for the regulation and management of any common 
within their parish, such contribution being limited by their powers 
as to a general rate ( 9 ). 

In parishes which are too small to have a parish council, the 
Public Improvements Act, 1860, cannot be adopted by the parish 
meeting, as the population is necessarily under 500, but the parish 
meeting may obtain from the county council any of the powers 
conferred by the Local Government Act, 1894, on a parish council (r). 


(2) N<m- 
■UDurban 
wmmoiu. 


PiQwen ot 

dtotrict 

oonnoil. 


1273. In the case of non-suburban commons, notice of any appli¬ 
cation to the Board relating to a common is to be served upon the 
district council within whose district the common is situate, and 
also upon the parish council of the parish. 

In relation to commons within their district a district council may, 
with the consent of the county council:—(p Aid persons in main¬ 
taining rights of common, where, in the opinion of the oonnoil, the 
extinction of such rights would be prejudicial to the inhabitante of 
the district; ( 2 ) exercise the powers which, under s. 8 of tbe 
Commons Act, 1876, may be exercised by an urban sanitary 
authority in relation to a suburban common (s) ; and ( 8 ), for the 
purposes of carrying these powers into effect, institute or defend 
any legal procee^ngs and generally take such steps as they deem 
expedient (t). 


with e. 2 of the Commons Act, 1876 (89^ A 40 Viot 0 . 6€^, under which the 
Board are not to proceed to oonyaay appUcataon into efEeot witimut the ooasebt 
of one-third in vuue of the interests in the oommod. The Local Govammeot 



Act. 18941 
nnders. 9- 

a wi i eprin t __ ____._ . . ___ 

approprista.'!^ wc^d: g^hreh the paSrish' oonneii the saaile powers as an 

urtum lalDlSoy in tins lemeot 

LoMarQoiWtnnmnt Ac^ 1894 (66 A 67 Tud. 0 . 73), s. 8 (1) (h). 

( 1 ^ 28 AS4 Vkt. 0 .30. . " , 

(e) 8e» Jjffoal Ctovacnment Act, 1694 ((16 A 67 Yid 0 .73), a 7, and thaPiibUc 
In^veniMts A«A 1600 (88 A 84 Yiot 0 .80). The expensMinciiiwd uadSi'llie 
UdmanfioMd Ad are te te defrayed by a speoial rate and not tnated: asnisf «l 
tbe geneealdnensee tiMpaiiiiik oonnoil (lo^OcrrKnaient Aoi, 1884 ■- 7 8^). 

(mLoMd Ctovnmmeint A«t, 1894^ A 67 Yiot. o. 73), a $ f 1) 
m OammmaAd, 18MAOS Vkt c.80),«.4,6; t/omwfmmiAO/ 
16»tt0 A 67 YlotTk 7^, 41K 

f liiwal Goveramaht Ad |09i (66 A 67 Yid a 73), a 19 (10). 

Saa n. 698, onA. 

liOcu ^vemmidt Ad 1004 (66 A 67 Yid a 73), a 86 (S^ 



Part X.-rtNcu)8i]rBB or CknciioNs Aim Commok Fii^ 




8*0T. ». , 

8 rttc« 


]j^4. {nriiwipal differenoe beiween th^ pQ'Kecs exeroidAlifel 

R ooundl with refetenoft to a iMm-sabornm. tommou and' w! 

nieieiiba to a^aobarban ooxomon liea in ihl laoir toat in the former 

ease the common most be withfo^tili^r own d^iot, that the oonsent 

of the coQntj^ ooundl ia reauired to any aeti(^n om the part of the 

district eonneil, and that t)mir*powers are derived under the Local nt 

Government Act, 1894, and not nnder the Commons Act, 1876. ^ 

•ubonaili 



1975. Pariah eoanoils and parish meetinprs have none of the 
powers specified in e. 8 of the Commons Act, 1876. In othea respects 
their powers in relation to a common which is not subm'ban are 
practically the same as those stated above in relation to a hHiurban 
common. * 


1276.* Beside the powers above mentioned which relate to MiHueiinnflont 
commons generally, county councils and district councils have power 
to assert and protect the rights of the public over roadside strips («/). 

As from Ist January* 1909, Itorough councils, urban district councils, 
and parish councils may acquire land for common {pasture, for the 
labouring population (a). 


Part XI.—Regulation of Commons. 

Sect. 1 .— Itegvdation nnder the Indomre Acts, 1846—1882(6). 

1377. The preliminary steps towards a provisional order for 
negulatiou of a common under the above Acta, as regards the adver¬ 
tisements of the intention to make application to the Board (e); the 
service of notices on the council of every parish, and urban or rural 
district council in or within the district of which any part of the 
common is situate, and upon the local authority of any town or 
towns in respect of which the common may be suburban; and the 
Bupplying information to the Board to enable them Co judge whether 
a priwd facie ca^ is made out for holding a local inquiry, are the 
same as on an application for inclosure, which have b^n already 
explained (d), and it is therefore only necessary to draw attention 
to those provisions of the Acts which relate.solely to regulation. 

r-»- - -1- 


B«rl> suam 
eC rf'vraUwoB. 


faV Local Ooveniineiit Act, 1696 (01 & Si Viet, a 41), •. 11 (i>); Iiocal 
Oovarumeut A^, 1S94 (06 & 07 Viot. c. 73),-s. 26. 

(a) SdmiU ll<Minga uid jUlotmaato Act, 1906 (8 Edw. 7, e, 96), a. 34. For 
the piooedurc to be adopted for aoqaipog each eoinit^u paeturw, vsetibiU .; lutd 

tifio SMAix Holduios. . 

(0) Xho Ootmaone Act, 1899 (to A 68 Viet. e. 30\ though by a. S4 dtreoted to 
be with the laokiauie A^ IMO ud 1882. ia here omiUed, aa the proceddre 
fortaonla^n tuider that Aetia&tiaist, MOp. 611,po«c. * 

In Qaan. 043, ONle. i - • 

^ wU. **Otmm^** in the Conaaoua Act, 1670 (39 A 

40V^ ei'919, A7, ia defined to ladicOi Wdeie the cootext oihtowiio rtomtto, 

mnv land idm^ to bo tnduaed ttadar the liioloaore Acta, 1840 1666} aeo 

«,Ml.<Mte. 13MCitoaeDttotheMfdj4UiOW«(one-tbiMmir«lia»^Jtotot^^ 
to to aft»^ to ito n rDvirionaf oatovr and the oonaeot ofatwiMIlfitde to the 
Znriftoft todtonadof the lord of tho^maner, where the lonl ja totitled to the 
«B rigto of Ida toaiio*, .ai» alee «ai|im«d (Cfonunoita A4d» 1676 (to A 40 Viet. 
«, 0»h e. 12): *>oto (o), p 04^, yafe, 
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Adjuatmeat 
of ri^ta. 

When land 
WMt« of 
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Wbara land 
not waattt of 
manor. 


Whether land 
waata or not. 


• *■ 

127S. A provisional order fnr regulation may provide, getieral|y or 
otherwise, for the ** adjustment of rights ”«and “improvement ot tiho 
common,'* or for any of the things comprised under those two 
expressions, or may state that all or any of those snbjeots are to he 
provided for in the proceedings subsequent to the confirmation of 
the provisional order'by Parliament Xc)^ 

1279. ** Adjustment of rights *' in respect of a common, for the 
purposes of the Act, comprises all or any of the following things;— 

(1) As respects rights of common of pasture in a common being 
waste land of a manor (/)—the determination of the persons by 
whom, 'the stock by which, and the times at which such common of 
pasture may be exeicised. 

(2) As respects rights of common of turbary or taking of pstovers, 
or taking gravel, stone, or otherwise interfering with the soil of the 
common, being waste land of a manor—the determination of the 
persons by whom, and the mode and place or places in which, and the 
times at which such rights are to be exercised, and also, on compen¬ 
sation made to any person aggrieved either by grant of a right of equal 
value, or with his consent in writing, in money (g), the restriction, 
modification, or abolition of all or any of such rights which may 
permanently injure the common. 

(3) As respects rights of common in land which is not waste land of 
a manor—the stinting or other determination of such rights, and 
the persons by whom, and the mode in which, and the times at 
which, such rights are to be exercised, with a similar provision for 
the restriction, modification, or abolition of any of such rights 
which may be injurious to the general body of the commoners or 
the proper cultivation of the land. 

(4) As respects any common, whether or not waste of a manor— 
the determination of the rights and obligations of the lord of 
the manor, severalty owners or other person or persons entitled to 
the soil of such common, with similar provision for the restriction, 
modification or abolition of all or any of such rights, and in par¬ 
ticular, in the case of severalty owners, of all or any of such rights 
which may be injurious to the general body of the severalty owners, 
or to the proper cultivation of the land; and 

(5) Generally as respects any common, whether or not waste 
land of a manor—^the determination of at\y^ righto and aettlement 
of any disputes relating to boundaries, righto in tlie soil or in 


M Oomnons Aet 1876 ^ A 40 Viot. C 56), s. 3. 

{/) **Waste land ot a manor*’ means and includes any land oonsisting^ of 
(11 wasteland of any manor on which the tenants of sucih mamnr have ri|^ts of 
coiApnon, (?) any laud subject to any rights of common whi<dt may be exeroised 
At all ttmes cl the ysar tot cattle levant and coodiant, or (3) any land fnil>|Sot 
to any riimts of common which may be exercised at all times ta the Md 
are no| hmited by number or stinte (tMf., c. 37). It need not, Ihsmtoo, be 
neoesaiuily parcel (rf a auuuKr ai aU. > 

te) raisum of tbanaonev is provided for e. 18 of (beObinmons Act, 
Imfi (38 4t^ 40 Vict. o. 06), which enacta that, subject to the terms of tha 
provfsumal oi^i^ amodiht of apy such compensation dudl be dtesstod to be 
expenses of and incidental to toemgiUaticai of tMoomnum, and may be daltoyed 
accordingly. 



PAitt XI.~ReGtniATioN or OoHMojirs, 

« 

• 

ihe |lrodaee of tli« soil, or otboi^lse, whethttr wuin^ betwoon ^ 
eoMmonem themselirra or betwoMi th« eommtmers in rolfttion lo 
the lords of tbe manors, serreraity owners, er other person or per- 
eons entitled to the soil of tibe common, which settlement may be 
oondnme to thb interests of all hr hny class of persons interested 
in the commons (lit). « « ' . 

1280. "Improvement of a common ** comprises for the purposes 
of Act all or any of the following things(1) The draknug. 
manuring, and levelling of the common; (2) the planting of trees on 
parts of such common, or in any other way improving or adding to 
the beanty of the common; (3) the making or causing to*he made 
byedawB and regulations for tho prevention of or protecting from 
nuisances or for keeping order on tbe common; (4) the general 
management of such common; (5) the appointment from time to 
time of conservators of the common for the purposes aforesaid (t). 

1281. Allotmenls'for field gardens and recreation grounds may 
also provided for in a provisional order for regulation. As, how* 
ever, one of the main objects of regulation is to keep the common 
open, power is frequently given to the conservators to set apart a 
specified portion for games, with powers of temporarily inclosing it 
with posts and chains or other open fence, while a right of general 
recreation over the whole of the common is resented to the public 
with or witboiit restrictions {j). Where a power of temporarily 
inclosing a space for cricket or other games is given tho inclosure 
must not unreasonably interfere with the rights of commoners, 
althoiigh such rights must l)e necessarily subject to ihe reasonable 
^exercise of the rights of recreation and placing games conferred; 
and access for commonable lieasts nt suitable times and seasons 
must be allowed by the conservators (A). 

For tho same reason field garden allotments are not usually 
required by the Board to be made, unless there is special naed for 
them in the locality, and the extent of tbe commoi admits of their 
being provided (0, 

1282. The appointment of conservators with powers of manage* 
ment and preventing encroachments, of making bye*laws for the 
protection of and prevention of niusanoes 'em the common, and of 
obtaining convictions foil offences i^ainst the bye-laws by summary 


(li) Cotmnons Act, 1876 (39 A 40 Yict. c. «j6), s. 4. * 

h) Ibid., B. fi., , • ■ ^ • 

IJ) Wbetfafir such a right will be assented to by toe lord of the nwnor iiind 
oouunonere depends to a great extent upon the natitre and ntnation of the 
coouBMi. In a Yorkslure caae where the oomtnon war a gtwaa moor, aodf a 
road wae eet out to give aochee to a.reoreatton ground on ihe top of h hill near 
Bhley, ^e rood and ground ware to be open to the public from one hour belotvf 
•nhv&e till one hoof after euneet, imdMi dogs were to be idlowed: aad inaona 
Wdah inchwuneaaee fhe public wane to ham free aooeae over tiba alhitilaMoti 
until planted of euliivatea. 

fft) Aalcl»dev^«l0Httrs(1891), 8T. Ja'I(,6. * . , 

,{1} Gammons (Expeoaea) Act, 1678 (41 A 4i Vich w. 4, gives 

paw to set mit.alluimenta for ffiis purpose. For tbe provistoW m to tbe 
luanigament of laereation and field g^sa allotments and ^ i^ieation of 
the iwute aruring thmefrom, Bee^]||. S91—696, anU, 
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))roce6ding8 b^re justices, is one of tbe inostTsluabto featiiDSS of 
regaiatiou, aa a responsible body is instituted with defini^ 
powers (m). * 

1288. The Board may insert in any providlonal ordw for re^dU- 
tion any provisions they may dbeni necessary for eafrying.lheordw 
into effect; but, snbjelbt as aforesaid, the proceedings for earrytng into 
effect the .regulation are the same so far os practicable os they vranld 
he if the oommon were to be inclosed instead of being r^^lbted, 
and the provisions of the Inclosure Acts are to apply accordingly (tt). 

1284. Metropolitan commons may not be regulated under the 
Commons Act, 1876 (o). 

1285. Where an 'Act has been passed confirming a provisional 
order for the regulation of a common, then, subject and without 
prejudice to the provisions of the order, no part of such common 
can be Inclosed without the subsequent sanction of Parliament (p). 


Providlon u 
to road 
matcrlala 
from regu- 
latod 
common. 


1286. When a common has been regulated by a provisional order 
of the Board duly confirmed, or is the subject of a scheme, also ^ 
confirmed, under the Metropolitan Commons Acts, or of a scheme 
under the Commons Act>, 1899, or, being within the metropolitan 
}>o)ice district, is the subject of any private or local Act having for 
its object the preservation of such common as an open space, no 
surveyor of highways or highway authority has power to search for 
or get gravel, sand, stone, or other materials for road repairs from 
any part of the common which has not been set apart for that 
]>ui-pose with the sanction of Parliament without the consent of the 
persons or body who have the regulation or management of the 
common, or, in default of such consent, without an order of justices 
in petty sessions for the petty sessional district in which the 
common is situate, who may in their order prescribe conditions as 
to the mode of working and the restitution of the surface as they 


dee m ^pe dient (q). 


(>n) Under the ordinary law the remedy of tiie lord of the manor and com* 
nirners would lumally be the oostly one of an action for tretpase; eee note (6), 
p. <iOS, poet. 

The number of oonnervators and the pereone or bodies by whom they am to 
be appointed are specified in the provtsioDal order. Usually the lord of the 
mauor stimtlatee for the right of appointing one or more, a oerti^ number 
are eleotea by the oommonmrs, the coundl has of recent years been 

usually given one or more repreeentatiTee, and if dhe distriot oounw or urban 
eanita;^ authority agree to contribute to the expenM of manuement, thi^ 
may be given representation; where the oommon rights are of little m no 
value the management of the oommoti may be, and eometiines is, verted in 
them: eee pp. 698, 689, a^ie. 
t*y OotKmoiis Art. 1876 (89 & 40 Tiot. e. 66), s. 13. 

M e. 86. Fmr the provimone applicable eee pp. 606 ssj^., jmst. 

(«} a. 36. 

(0 a. UO; Commons Art, 1899 (62 A 63 Yirt. o. 30). & 8. Under the 
'ab^ sert^en toe jiiitiees have an abSblute dieerelion as to making or velunng 
to make an order Cbminea O/weervaton v. AnsmiiM Jtmvl Ditvief Cvimmi 

[18971it <jt. B. 32t). menlidned above (eee p. too, <niie}, ^ prbv^dn man 
aVotmeni fbr toe supplT ed ntotorials for toe repair of the roai&ln tos'pudto 
. «ii ueUtd to ittolosares, tod is not unomnmoa in caaiw ef MMitotoMu 
' Atoder file fitghwi^ Abt of 1886 (6 A 6 Will. 4, o. 60), a 61, ef 

htototoys were empowered to s e af e h for and get roedmatetols ftom any waitoji 
land eroommon gronnd, rtotr, erhrook withm thdr pwrish, or witlns any.efiilHjr 



Past XI.—Bcoui^tion or CbitMONS. 


1987. Tba QxpraaAB of ui4 inoideDlal to tho regulfttioil of % i' • 
common (r) may, if the ^oard tibink fit, be {erovided for by Bei^tieik 
meertion in the provieionai order cd a olaufip authoiiBiDg Um raiittn| 
foA myment of suoh expenses jby a sale of a portion of the common* I'flPB!? 
in whiw case (die situation ana matiraum quantity of the portion to 
be sold is to be specified in^he provisional order (s). The expenses ^St 
will then be rais^ and«paid as m a case of mclosure (t). Espemwef 

T^e provisional order may also provide for the raising from time 
to time by such persons interested in the common, and for*sueh Bsp«bmio( 
amounts as the JO(»rd think fit, of money, to be applied towards £££.*** 
the improvement or protection of the common (a), either (1) by 
means of rates to be levied on the persons and in respect of the 
property who and which will Im benefited or ^principally benefited 
by Buehtimprovement or regulation {h), or (2) by means of the sale 
of any outlying or small portion of the common not exceeding in 
the iChole one-fortietii of the total area(c). In the case of a sale 

. . - J -I- - - . . . ■■■ ^ 

]iani»h if such raatermis ooald not lia conveniently had within the parish lor 
which they «oieto be used, and sulHcieut was left for the use of the roads in 
such other parish. No cunipniwtion for taking the matenals from the cominon 
IS paid, but s. 5!i contains piovisiotis for making good damoge and fetiomg off 
ptto and dangerous places and penaltieB for iiuu.obwi>aitre. 

Jly the Highway Act, lh41 (4 A •> Vict. c. SI), “lands and grounds in the 
exclusive occupation of one ot more {Kirsons fur agricultural puiposes ” are to 
be deemed tnclnsod lands m fhn piuvisioiis of the above Act i elating to the 
taking of matenals fur loiitU althoujfh not sepnmttd from any adunniiig lands 
nr gioiuids of other p< isuus or fioin the highway by any fence or othoi indosure. 

Materials cannot theiefore be taken fiom common fields without an onier of 
justices, a hioh is required a hen thev aie taken from inclosed land. “ Inclosed ** 

• ordinaiily meiine “ rfs/odo inclosed’* {Toiiffue v. I'Unnrimd Board of Worhit 
Ttmfg, dih Nov., IMWi, p. 9, Wiijjis, J). 

For the devolution of the jioweis of soiveyors of highways under the High* 
way Acts and the highway authont les at the prusent time, see tiUe HiouwaYS. 

(r) These expenses include the expenses oi the Itoani and the parties tn 
oonnection with the local inquiry intd othera iso in obtaining tbn provisional 
Older and can vmg it out down to the coufiimaiiuii of the laluei's award. Th«\> 
are fiequently borne by local authiiiitios or by subscripfioi If not so provided 
for or raised under |he above proviMoii, they would be raised by the valuer by 
rate on the poisons interested in proportion to their iuteiests, in the same way 
as similar expenses in cose of iuuioaure , see p. 682, attfe. 

(«} CommuDS ^Expenses) Act, 1878 (41 A 42 Yict. o. 60), s. 2. 

ft) Ibid. , 

(a) These expenses are expenses connected with the regulation and improve* 
meSt of ^ common after tlte regulatioa prooeediogs have bem completed, and 
thecouservators have oome into office. Their powers will necessarily depend 
upon the fuu^ at their disposal. Contitbutions from local authorities and 
voluntary eubecriptions may suffice. If a rote is provided the provision 
that it is to be laised by persons in^mrested itf the ^mmon makes it neceesaty 
that some of tbe conservators at least shoxdd be persons intoroeted, andAM 
jtrovtsioa titiat it may be made on the persons and property benefiteil^or 
pnnci^ly benefited would imply that a imaige may be made on commoners 
exeroMtog rights of common. In a recent case d regulation (Sudboiy Oom- 
mone, Olooceetenhire) where all the tatlmbitant hovmholdora of a town werl 
entolto to i^fii <ff oomnum, bat fits r^ts were exercised by a oomjpMratiTely 
fwiaii Bumbmr. it wae'eooteaijdAted thni the rate, if requirod, would be levied 
Open the psiwms who exevdeedthetight to each year. Theeamepraonospirs* 

YwiV in many manciTB, under the euatomol'tha manor? to provide Iw^expeBiei 
of a hayweid,** or person appointed to lotoc after the stoeksen Vanmon. 

(« Commoos Ant, 1876 (39 A 40 Viet e, 88), s. 14. 
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the situation and maximmn quantity is to be specified in ^e 
provisional order, and the proceeds of sale may be invited and the 
income used, vritli porer to resort to the 'capital from time to 
time(d). 

jiBbot. 2 .—Regulation of i^IetropoUtan Comm&M, 

1288. The regulation of metropolitan ooi(imons, or commons the 
whole or any part of which is situate within the metropolitan police 
district as defined in 1866 («), is carried out by the machinery of 
the Metropolitan Commons Acts, 1866 to 1898 (/); and no sneh 
common or any part thereof may be inclosed or regulated under 
the Inclosnre Acts, 1845 to 1882 ( 17 ). 

In the Metropolitan Commons Acts ** common ** means (1) land 
subject at the passing of the Metropolitan Commons Act, 1866, to 
any right of common {h), and ( 2 ) any land subject to be inclosed 
under the provisions of the Inclosnre Act, 1845 (»). 

The main object of proceedings under the Metropolitan Commons 
Acts is the establishment of local management by means of a scheme 
with a view to the expenditure of money on the drainage, levelling, 
and improvement of a metropolitan common and to the making of 
hye-laws and regulations for the prevention of nuisances and the 
preservation of order thereon by means of a scheme approved by 
the Board and subsequently confirmed by Parliament (k). 

1289. A memorial for a scheme may be presented to the Board 
by ( 1 ) the lord of the manor, or ( 2 ) any commoners, or (3) the local 
authority (/), for a district into which any part of the common 
extends, or (4) any twelve or more ratepayers inhabitants of the 
parish or parishes in which the common is situate (m). 

After consideration and such examination and inquiry as is 
tliought advisable into the subject-matter of the memorial, the 
Board may prepare a draft scheme respecting the common or any 


(d) Oommona ^ExpenacMEi) Aot, 1878 (41 A 42 Yict c. 56>, a. 3. 

(r) For the definition of the metropolitan police district in 1866, aeo Metro- 
politiui Police Act, 1829 (10 Qeo. 4, 0 . 44), Schedule; Metropolitan Police 
Act, 1839 (2 A 3 Yict. 0 . 47), e. 2. 

(/) Me^poUtan Commona Act, 1866 (29 A 30 Yict. c. 122); Metropolitan 
Oiinmoua Act, 1869 (32 A 33 Yict c. 107); Metr^Iitan Commona Aot, 1878 
(41 A 42 Yict c. 71); Metropolitan Commona Aovl898 (61 A 62 Yict e. 43). 
(a) Metropolitan Oommona Act 1.866 (29 A 30 Yict. c. 122), a. 4. 

(A) I bid., 8 , r 

{*) Metropditau Commons Act. 1869 (32 A 33 Yict 0 . 107), e. 2. In tibe Aet 
the tenoMM *'inbject to ^ induded"; but this ia evidently a misprint for 
** aCttb)^ to be indoeed." For a atatemeut of what lands come under this 
ddiuition, see m Ml, anta 

(£) Metrmblitan Comnrnns Act, 1866 (29 A 30 Ylot 0 .122), a 6. 

, (/) ‘*looal autkorito ” ia as to ((.common the whole or any part whereof 
w wfttm'^tha ootmty of London the London Comity. Councu; as to a 
oomqum the whde or any part whereof is within an hAma district and no part 
whereot ia within the opopt^*' oi London, the borough oonniu. or Patriot 
cotmdl; aid ih to any o^lm itnetr^Iitan common, the pariah ooundl {Uid., 
ridtedule, amended by &eLocal (tovemment Aot 1894 (46 A 47 Yict 0 .73]L 
whidi cunaututed thy boToai^ counctla and district councils in place <4 the oM 
loeel Kurds and the parish ooHntdln place of the vestoy). 

(m) iCstropditaa COmmeiHi Act, 16^ f33 A 33 Yict e. 107), a 3, 
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part of it. Printtt of the draft are delivered to the meittorialiiltto» 
the lord of the manor, and the local aathority* and the eoheme or 
an abstract of it is pablisbed by dj^ait ia the localitv imd adver- 
tiMment in the local papers («). The pttbli<»ttion and circulation 
of the scheme* is effectra in dnch manner as the Board, think 
sufficient for giving inforxaatipn to all parties interested. • 

During two months* from the first publication of the scheme 
objections and suggestions in writing may be made to the Board (o); 
and titer the expiration of that period the Board may, and usually 
do, direct a local inquiry to be held by an assistant commissioner 
or other officer, who holds a sitting or sittings in the locality, 
receives evidence and information, inquires iqto any objections or 
suggestions made, and makes a written report to the BoardNsetting 
forth the result of the inquiry and whether in his opinion the 
scheme should be approved without alteration, or with what altera* 
tions, if any, and his reasons for the same, and his opinion upon 
the objections and suggestions, if any, made at the inquiry (p). 

As soon as may be after the expiration of the said two months or 
the receipt by the Board of the report of the assistant commissioner, 
as the case may be, the Board proceed to consider any objections 
or suggestions made to them in writing respecting the scheme, and 
the report, if any, and thereupon, if tliey think fit, finally settle and 
approve of the scheme in such form as they think expedient (</). 

The scheme, after being certified and sealed by the Board, is 
printed and published in the same way as the draft scheme, and in 
their annual report to Parliament the Board are to state the grounds 
of their approval, the objections made and overruled, the proceed* 
*,ing8 in relation to such objections, and the f'roynds on which they 
were overruled. As the scheme must receive the sanction of 
Parliament, a confirmatory Bill is introduced by the President q| 
the Board, asm the case of provisional orders; and if in its progre^ 
through Parliament a petition is presented against the Bill, it is 
referred to a Select Committee, and the petitiozmi: or petitioners can 
appear and opposp (r). 


1290. The leading provisions usually inserted in a scheme under 
these Acts are, as sta^ by the Board («),— 

^*(1) That the common shall be regutaied and managed by a 
body specified in the scljeme, generally either the lodal authority or 
a body of elected conservators; 


(n) See Metzcrolitaii Oommons Act, 1866 (24 & 80 Viet. c. 122), s. 9. A draft 
kobame is someumes sent with the foemorial, in wiich case it is wttied by the 
Board. ' * 


(o) IbieL, a. 10. 

(s), Jbid., m. 11, 12. *F<mrteen daya’ uotiue luuat tw published of luiy 
ntang by an ex(»pt of an adjourned aitiinj;. A sittiuK 

mm ftow be sdiowsiea yrithoui iimjMciKmsl attandanoe of the awiatont ooni* 
M Jh jaSetisga under'lla IncdMiare Aeta (Oommona AcA. 1949 
net e. 80), a.«aO). .. . % 

(q\ HeteopolitaJi Oonunona Aet, ISSOifEO A SO Viob o. 1^8), a 18. , , 

fr) JWd., m 18,19, 21, 23; Commotti Act, 1899 (62 A a 30), a 21. 

'sis to the Npovt flithe Boim. 

" («} Annual fiipost < the Board of AAl^tun for the Xm' 1902, wluidi u 
Im^ihed as a ymdiamentary paper (19^ 1A19}. 


fiaoT. a. 

BHQlitlea 
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OhjeoUoBS. 


A|>pruvRl. 


¥ 

Oonflmatloa. 


Utiual 

provlaionn (A 
aclictue, 



608 


Commons and Rights of Common. 


SSOT.S. 

Bfinlation 

M«tro- 

politan 

ConuDOU. 


Map or jriftn. 


Gonolaaivo- 
TI0I8 of maps 

aod Mheme. 


**(2) That this managing body may execute works for the 
tection and improvement of the common * tl^t they shiUl maintain 
it free from encroachnlente and shall not permit tresjmss on or 
inclosure of any part of it, and.that*they may set apart portions of 
it for games (t ); 

** (8) That the mani^ing body shall ihak^, bye-laws and rela¬ 
tions, subject to confirmation by the Local Government Board, for 
the 2 ^evention of nuisances and the preservation of order on the 
common, which bye-laws may include various specified purposes (a), 
and may'impose penalties recoverable on summary conviction (6). 

** (4) <4 saving of all rights of a profitable or beneficial nature 
in, ov^ or affecting the common, except so far as such rights 
shall M purchased or acquired or otherwise compensate4 for by 
the managing body." 

1291. Although the Act mahes no reference to a map or plan, 
every common which is the subject of a scheme is delineated on a 
m^ or plan therein referred to which is deposited with tiie Board. 

The map and scheme are conclusive as to the limits and extent 
of the common; and the owner of land included in the scheme 
cannot, after the passing of the confirmatory Act, successfully 
assert his title thereto and contend that the land is not subject to 
the jurisdiction of the conservators (c). 


(f) Tempor^ indosures by and chains or other open fence ore oom- 
monly authorised for the protection of a cricket pitch etc., and even the erection 
of such a fence which was intended to be permanently maintained has been held 
to be within the powers of (Conservators provided that access for the commonable . 
cattle of a common at all suitable times and seasons was provided (Ratdifft v. 
Jowent (18dl)t 8 T. L. R. 6). 

(o) Bye-laws under a scheme prohibiting the delivery of any public speech, 
14iBture, sermon, or address of any kind, except with the written permisiuon of 
the authority in whom the management of the ooimnon was vested, and on such 
parts of the common and at Ba(m times os should be directed or sauctioueil by 
uie authority, were held valid. No right on the part of tho geiteral public to 
hold meetings on a common is known to the law {De Myt-yim v. JUiiro^itan 
Jtfiard of Wvrk$ (1880), 6 Q. B. D. 155); but a bye-law ‘cannot prejudioiidiy 
affect a beneficial interest saved by a s^eme {Hoare v. Metropitlttan Jfmrd of 
irwfai (1874), L. K. 9 a B. 296). 

(5) TIub power of summary conviction is one of the moet beneficial fisatane of 
regtdation of a common either under this Act or the Indosuie Acta. In the 
absenee of such a p(mer, a civil action f(» dama^ againat persona who are 
usnidly impeounioua is praotioally tlie only remeoy whidi even the lord of the 
manor has for offences on or damage to a common, and the power of bringing 
offenders beford* a ma^trate is much more effu(|tual. Under the Malimous 
Bamagii Ant, 1861 (24 & 2& Viott o. 97), % 16, it is made a poniahahJe 
with luahdf asrvitude to nnlawfulty and maHcioualy set fits to, among 
tUant, any heath, gone, funse, or fern wherever growing, but the eeverity oftiie 
penalty, mdi^ndently of the diffloul^ of proof, madn oonvictione hard to 
obti^Bf Md'liy the Sonmaxy Jurisdiofion Act, 1899 (62 ft 63 Viet, e. 22), a. 1 
and Bwidt!^, minor pfmaltiMinM in certain cases be imposed. 

(«) CMk % Mikham Ommen GnuertwCort, flMl] 1 Oh. Sffit whom ths owiMr 
nf ttad tsdkuh was inoluded iaihe memoriaflaid sabeequenl^ in fibs seftams 
otood JbiT tad twft im nottos <4 ^ inquiry or proceedings; Nilwhn r. CHtti* 
AiffM (m0um Ooatervatfitt 0987), TlWl] I Ch. 889, whare hind had 
bsia jnstnddl in toe map^seBt with (he memorial to ills Land - 

and tos aarialant oomnuaeurnsr, sdmheld ths local mgony. had decided, on toft 
ohlaotnm et the ownsr, that m lind in quesHoa waa not part of fhseimmriC 
and ought not to be indqded, nnt, owing to re}Useentations snbaeqiMn% mals 



Part XI.—IIeoulation of CIomhoms. 


• 609 


1292. There is an impoi^lant difference between the procedure in 
the MUM of a scheme relating to a melropoliton common and that 
relating to the regulation or ijiolosare of a common under the 
IncloBure Acta i» that no consent* of the lord of the manor or of 
the commoners is required jn ,the case of the former, the idea 
iMing that under a Bcheme private rights will he interfered with as 
little as possible and only so far as may be necessary for the promr 
management o! the common and its preaeiTation for the enjoyment 
and recreation of the neighbourhood (d). > 

Every scheme must state, however, what rights, if any, claimed 
by any person or class of persons are affected by the *^oheme and 
to what extent and whether or not such persons or any of*lhem 
have consented to the scheme (e); and it is expressly enacted that no 
estate, interest, or right of a profitable or benefioial nature in, over, 
or affecting a common {/) shall, except with the consent of the 
person entitled thereto, be taken away or injuriously atTeutod 
without compensation being made or provided for the same; and 
such compensation is to be ascertained and provided in case of 
difference under the provisions of the Lands Clauses Acts with 
reference to the compulsory taking or injuriously affecting of 
lands (p). 


to the oftioo <'oulrai'y to tlie facts, it was iucl\idad in tho map and acliuinn. 
An opportunity of rectifying tho »*rror was substHHicntly afforded, wlion tho 
conservators applied for an amending sclieuio, and tho owner of tlie hind 
opposed tho Hill and obhiinoil rest it ul tun of the laud. 

(f/) In near!}' all the schemes which buvo boon confirinod up to the present 
tisiethe lords of the inauors and tho conunoners have, libwiver, either boon oi>m> 
senting parties or ha* e not opjiosed. Tho two excejilions related (1) to the 
llanstcud commons, whore tho schemu was ounfirnied ul'tnr si rung oppusiUon «m 
the part of the owners of the soil in both lloiises of L'ui'li.tiui>iit; and (2) to 
Ham Common, where the opnosition of the lord of the manor wag mainly direct.od 
against some rominori iiolda Wug included in tho suhoine, and to Uiat oxteut 
was successful. 

(<) Metrujiolitau Commons Act, tSSO (29 & 30 Viet. c. 122). 14. 

(/) The right to maialam and I'oimw a higniioat in front of a ]>nbiic-house i« 
such a right (^//inire v. JilftropulHau /hmrd »/ U’urliit (l.sT-l). b. It. 9 d. II. 290). 

(9) Metropolitan Ooutmons Act, IsfiO (29 & tiO VTct. e. 122), s. Ifi. Thisfuictioti 
and the general effect of tho Metropolitan Coininons Act were discussed at length 
by JsssKI., M.R., in A.-O. v. AmhurH (1S79), 23 i^ol. .lo. 443, relating lu 
luuskney Downs and one of the early scheiyeg under the Ant. Tjater (tchemen 
have been framed in accordaifco with the judgment in that case. A full 
note of the judgment taken from the Khoi;(hiuid jiotos will l»e found in 
Sir llUibert lliiiiter. Open Simcee, Footpaths, and Rights of Way, 2n(l ed., 
p. 468. The soheme in question conferred upon tha MeLro]>olitan Hoard of 
Works over certain Uacimey commons, including Ilhckney Dowiih, ]K)wers, 
of management, improvement, and protection from encroachment with a 
View to good order, prevention of nuisanoeH, and improviiig the commong 
wMch, as the Master of the Bulls held, conferred u|iuu them a sort of modified 
possesdnn of the land to enable them to/airry out the duties imixised uiam 
them, ^e scheme coptain^ a statement of the rights claimcxl over the cotn> 
mon as requiied by s. 14 of the AMj auid a further statement that the ieslp)me 
■tTtxenA the righte so claimed only so far as was absolutely ueoeasary fur the 
jHurpossa contemplated by the scheme, but did not contain any provision tor 
eompensation being maile or provided for in the event of any riguof a profitable 
or bm efioisl natara being taken away or iujuiiouHly utrectod. There Was alsu a 
Mviag clause as r^anla all estates, interests etc., of a profitable or beiiHiicioI 
nature ae if the scheme had not been confirmed. ITic Master of the Bolls liHd 
that the loid of the manor bad nodonger a legal right to interfere with (Uu 

H.L.—*V. X 
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Any person claiming any estate, interest, or right in, over, or 
affecting a common which is the silhject of a scheme who is 
dissatisffed with any determination made or implied by the Board 
or by the scheme concerning such estate, interest, or right may 
obtain a decision thereon by an action at law in the manner provided 
by the Inelosure Act, 1845 (fi). 

1293. Schemes confirmed by Act of Parliament may be snbse* 
qu&ntly amended, and in such case the procedure is the same as in 
the case of an original scheme (i), 

1294. The expenses of the Board in relation to any memorial or 
to a.^chome consequent thereon are defrayed by the memorialists, 
or by ratepayers or inhabitants of the parish or district or of the 
metropolis, or by the local authority if respectively willing to defray 
lliose expenses, and payment on aucouut or security for such 
expenses may be required hy the Board (A ), 

The local authority for u metropolitan uohnnon may contribute 
towards the expenses of executing a scheme, including the pay¬ 
ment of compensation, if any, to be paid in pursuance thereof, 
such amount as they think fit, in a gro.ss sum or hy annual pay¬ 
ments or otherwise; and all exjionditure incurred by a local 
authority is to bo defrayed by them out of the local rate and raised 
by means thereof (/). 

The London County Council, as successors of the Metropolitan 
Board of Works, may also make similar contributions in relation 
to any metropolitan common, although not one for which they are 
the local authority, out of the rate leviable under the Metropolis 
IManagement Acts (at). 

1295. The London Counly Council has within the county of 
Loiuion the saine powers of bnying and holding rights of common 
and property having rights of common annexed thereto as a district 
council in the case ot a suburban common (»). 

oflicer* of the MotropoUtan Itimrd of Works in keeping order, koeping off bad 
chtiracters, or in improving the grass, draining or I«'velling the common etc. 
(which tiefore the conKrmatioo of the scheme he could have done as owner of the 
soil), his rights in this lespoct not Iwing profitable or beneficial rights ; but that 
liis right of .taking gravel etc. was a different matter, and he n^lused to grant 
an in junction against the lord to pi-event him from exercising title right, which 
was of a profitable or beneficial nature, in the absence of any evidniioe snub 
taking of gravel was not legal. » 

The schelnea of the Hoard anbeequeut to that decision contain n provision that 
rights of a profitaWe !•» heuefioial ijatnro are not to be.injiirionsly affecteil 
, withdllt compensation being made or provided for. and thnl nntil the compensa- 
^ tion agreed upon or awarded is paid the rights may continue to be exercised. 

' $ee the Banatead commons scheme set out in A noeudix 1V. to Sir llobert Hunter's 
book above referred to. 

(A) S A 0 YiOt. 0 . lit), a SH ; seeep. ,^.58, ante. This power must presumably 
he axermwd belore tiie confirmation of the scheincisby Act of Parliament. 

(iy Hetronolitan Commons Act, 1666 (2d & 80 Vtcl c. 122), a. 27. 

24. 

(f) ibid., as. 2d, 28, and Sched, I., which defines the kMCsI authority fiat 
aaw ofeirof aatropoKtaa commons; see p. 606, ante. 

(m) Ibid,, a 2d, and Sriiad. 1. 

(») Motr(*politnn Commons Act, 1878 (41 & 42 Viet, ^ 7J). s, 2 : and ^ 
p. 5l»8. ante. 



Part XT.—lh:(^t’t.ATloK or Commoj^w. 
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The Corporation ol ihe^'it^r of London has powers of acquiring 
commons and estates and interests in them within twenty-five miles 
from the nearest boundary of the City, and not within the county 
of London, and*also powers of ieqtiiring common rights and of 
assisting in the preservationjsouunous as open simces similar *10 
those which the LondoA County Council has within the county, 
and may exercise powers of management and make hyedaws, for 
ilie regulation of commons so acquired (o). 

1296. Provision is made with refcrouce to the persons who are to 
act for lords of manors and other persona who may be undhr dis¬ 
ability (p ); consents in the case of Crown lands and of lands belonging 
to the Duchies of Lancaster and Cornwall (q); the appointment of 
agents by special power of attorney exempt from stamp duty (r); 
the removal of the requirements of the Charitable Uses Act, 1735 (s), 
with reference to land conveyed for charitable uses in the ease of 
estates, interests, or rights ip over, or nITccling a common which 
may be conveyetl by deed for the purposes of a scheme (/.); and the 
Crow'n is enabled to grant in manner therein B{>ectfied any wastes 
of the manor of East Greenwich and any rights of common in, 
over, or affecting any metropolitan common (a). 

Every scheme is to contain a provision for the sale of printed 
copies thereof to persons desirous of purchasing them at a reasonable 
price to bo fixed by the scheme (6). 

Sect. 8 .— llt'ijulatUm of Commons under the Commons Act, 181M). 

• 1297- The principles of regulation under the ^letropolitaji 
Commons Acts have been recently extended to conunons outside 
the metropolitan area by the Commons Act, 1889 (c), under which 
the council of an urban or rural district (d) may make a scheme 
for the regulation and management of any common {<») within their 
district with a view to the expenditure of money o;. the drainage, 
levelling, and improvement of the common, and to the making of 

OoriK>ratioii ttf London (Open Hpacee) Act, 1878 (41 A 42 Viot. c. cxxvii.). 

Metru]HiHtHti Coniiitons Act, ISOti (20 A <10 Viet, c, 122), s, 28. 

Ildd., 8. 2». 

Ibid., 8 . 30 and Sched. 11. 

9/3bo. 2. c. 86 ; see title Ohabutes, pp. 124 et ierj., aute. 

(t) MeL'Opolitan Commons Act, I86(i (20 & 00 \'ict o. 122), ». 31. 

(a) Ibid., a. ,32. • 

h) Ibid., 8 . 17. 

(c) 62 & 63 Viet. c. 30. ' * 

(d) Or the council of a county borough {ibid., s. 13). • 

( 8 ) For the purpoeea of the Commons Act, 1899 (02 & 63 Viet, c. .30), “com-, 

taou ” is by vnd., a. lo, to include any laud attbjevt to lie inclosed under the 
Indosuie Acte, 1845 U> 1SH27 and any town or village green; bftt it in 
provided by s. 14 of the Commons Act, 1899, tbst no sebemo under the Act is 
to apply to a oenumoa whigh is or mig^t be the subject of a scheme under the 
Metropolitan Cmnmone Acts, or is regulated by a provisional order unden the 
Indoeare Ads, 1M5 to 1882, or 1 m bem acquired or mani^^ as an open space 
under the powers of the Corporation of Lond^ (Open Spaces) Aet, 1878 f40 ft 41 
Viet. c. ozxvii.) (see attpra), or any Aot thereto referred to, or 4a thd Wtoject of 
any private or local and personal Aot of Psvlisment ha^g for its the 
preservation of the common as an open space, or is subject to bye-laws m^e 
a panto council under s. 8 of the Local Oovenunent Act, 1894 (56 ft 57 Viet, 
c. 73) (see p. 599, «»*<*>. ’ * 
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hye-laws and regulations for the prevention of nuisaiieea and the 
preaervation of order on the coinnjon iff. 

The fichetne eontes into operation when an order of the Board of 
Agriculture and Fisheries approyihg it has been made, and the 
Runcfion of Farliainent is not required. The Act is merely 
intended to provide a .simple and •inexpeijisive method of enabling 
local authorities to manage tiiid improve commons and open spaces 
where no question as to tho ripliLs over them is likely to arise, and 
where the exercise and recreati<>n of the neighbourhood is the 
principal consideration. For complicated cases the more elaborate 
machnvery of a provisional order under the Commons Act, 1876(g), 
must be adopted. • 

As schemes under this Act are not confirmed by Parliament, 
they are valid only so far as their provisions are authorised by the 
Act itself, and tlu! jloard has no latitude inapproving provi.sions which 
are not strictly autlioiiscd by the Act, though they may be 
btineticial and desirable in any particular case, and if inserted in a 
provisional order or in a sciicme under the Metropolitan Commons 
Acts would ])robably obtain the approval of the Select Committee 
ami become effectual by the sanction of the confirmatory Act of 
Parliatt)ent. 

1298. The Act contains the same provision as the Metropolitan 
Commons Act, IHHU, that no estate, right, or interest of a profitable 
or beneficial nature in, over, or affecting a common shall, except 
with the consent of the person entitled thereto, be taken away or 
injuriously affected by any scheme without compensation l^eing 
made or provided for the stime l)y the council making the schemte, 
such compensation in case of difference to l )0 settled as on a 
comptilsory purchase or injurious affecting of land under the 
Lands Clauses Acts (/<). 

1299. The proc(?dure under the Act is to be m accordance with 
regulations prescrilx'd hy the Board (t). Three months at least 
before making a scheme the council must gi\'e the prescribed 
notice(f) of their intention to make it, staling where a draft of the 

(/) The scheme tuny contain any of the etatittory pKivisions for tho benefit of 
the ti 0 iyhho»n;h(«»d mentionf*<i in s. 7 of tlie Commons Act, 1878 .'.'lU A ^0 Viot 
o, 68 ), uuil is to 1 >e in n form preBcrtlied by regu^ationn of the Board of Agrical> 
ture and I'^ishtTics and to identify the commons by means of a plan (Commons 
Act, 1818) (tW & ti.J Viet. c. l«>), Bi. 1 . 16). 

ig) & ^0 Viet. c. 68 ; see p. 601, nut*. 

(A) Ceroinons Act. IgWO (82 A 68 Vyt. e. .80), t. 6 . Th^ prescribed scheme 
^SM note («), tsoiltains the followmir clause: ** Nothing in this scheme or 

.any bye-laws made tliereunder shiiU prejudice or affect any right of the lord qj 
the manor [or the person entitled to the soil of the common] or of any person 
ehdmin^ under him which is lawfully exen'isalflo in, over, under, or on the soil 
or vurfaoe of the common in connetAion with game or with mines, minemls, nr 
ether substrata or otherwise, or prejudice or affeeUtbe lawful use of any high¬ 
way or thoroughfare on theoonmon, or affect any ptrirer or obtigation to repair 
any such highway or thoroughfare.” No reference is madb in the scheme to 
xignts of common, but ^ey would be equally protected under the above-men- 
tioned locUon «f the Act. 8 ee too IMrlijf v. Jowtn (1801), 6 T. L, B. 6; 
Moore T. Metropolitan Beard i>/' (1874), L. B. 9 Q. B. 206; and p. 600, 

ante. 

(«) Clommons Act, 16^ (63 & 83 Vlot e. 30). as. 1 , 2 , 16 The regulations at 



^ Part XI. —RBr, elation* of C<)AIM(»x.s. 

scheme and plan may be inspected : tbov are also to pend as 
Roon as possible to the Board a copy of the draft scheino and 
plan {k). • 

During the three months cOjpies.of the draft scheme may be 
obtained, the 2)lan inspected, and objections nr VQgestions in 
writing made to the Boajd b^ any person; atid after the cxpirairon 
of the three months the Board take into consideration an^' 
objections or suggestions so made, and if they tliink lit direct a 
local inquiry by an officer of the Board (/). 

The Board may then by order approve of the scIkmuo sulqect to 
such modillcations, if any, as thev think lit; hut if at any lime 
before the scheme is approved they receive •written notice of 
dissent eitlier (1) from the person entitled as lord of tlie nmnor or 
otherwise’to the soil of the <?ommoii, or (2) from persons nqire- 
Renting mie-tbird in value of such interests in the common us are 
affectcfl by the scliome, and such notice is not sulisi ipumily with¬ 
drawn, the Board cannot proceed further in tlu' matter (;«). 

1300. The management of the cornmoti after the scheme is 
ai)proved is vested in the district council, hut any powers of 
management of a rural district council may be delegaUul by that 
council to the parish council of any imrish in which the comniou 
is situate (a). 

1301. I’he f)Owers of urban and district councils an<l parish 
councils to defray or contribtite to the e.vp<!use8 of a scheme and of 
the management of a regulated common, to acquire f)roj)ertY 
therein, and to make bye-laws have already iavm dealt witli {»). 


j>ro«ent in force cnino into operation on tho Stli Mny. HRio, timt may h*' citfil 
the t'otnmonB Kegulutions, IfHM). They are obtainable at tbe oltii-e ol iho Itoard of 
Agricndtiiro and Fisheries, y, St. James’ Sfniare, i,oni](in, S \V., uiid give in a 
Mihedule iho pnwerib<‘di f<»rm of 8 cben) 0 . Notiro of 1,be iiiteM' >ti of a e,oninal to 
make a scheme is to be givt n (a) by advortiHemeiit in a loeal p. -er at least lwic.e 
with an interval of at least a week between the advertJMimontH, (b) by o<»pio8 
jKJsted at two or more jtlaces on tbe rommon. (e'l bv mm vice of a «‘o]»y of Iho 
notice on the council of overt jetrish in which any pait «if the corrimuti is silnate, 
and (d) by rogietored Jotter sent to t he usual or last known jtJio-e (»f abode of o\ i-i y 
person entitled as lord of the manor or otherwise Ut the soil of the common, 
unless the Board where such imrties are iiuiiiorouH dispoiso witji hij( h notico. 
In tho case of Crown lands ^ notice is to bn m nt t<i the OimmissionerH of 
Woods ana Forests or to the Cnanceilor of thn It'u hv of J.iancastor, as tho case 
may bo; and where the Duke of C«>rnwall is etititlod it i« to bo sent, to the Loiii 
Warden of tho Stannarios, Tho oflico of the ctonncil maliing tbe Iclienm is to 
be the idiwio whore the droft scheme and plan may l<e insnectod. • 

(k\ Commons Ai^, 1899 (62 & 63 Vicfl c. 30), s. 2 (1).* • 

, (O'/A*d.. 8. 2 (1), (2), (3). 

(m) Ihid,, s. 2 (4). In this resjioct this Act differs from the Metropolitan 
Commons Act, 1866 (29 & 30 Viet. c. 122). and thn Commons Act, |s7fi*(.ytt At 40 
Viet. c. 66). IJndier tho former no ooJtf>*<nk of the lord f>f tho manor or mm- 
moners is required (see p. 669, nnte); uuderthe letter the consent of the lord of 
the manor and of two-f^l^ in value of the iuterasts in or over tho csjuumin is 
requiaite before provisional order can be recoromondnd by the Board (see 
p. 646, onto) ; but under both those- Acts the decision ' f* thn Board u not final, 
wbefeas uoder the Commons Act, 1899 (62 A 63 Viet. c. 3(if, it ae theMnetion 
^ Parliament to a aoheme thereunder ie not required. 

(a) Hid,, as. S, 4. 
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Commons and Rights of Common. 


8iot. s, 
Regvlation 
of CommonB 
under the 
Commons 
Act. 1869. 


The taking of gravel or other material for the repair of the roads 
from a regubted common by the highway authority is prohibited 
except with the consent of the district council (p). 

The power to make a scheme includes ^wt»r to amend or 
supplement a scbeiife( 9 ). 


(il) Coiomonci Act. 1899 (02 & 63 Yict. e. ."0), s. 8; Cotnmoof Act, 1676 (S9 <& 
40 Viet. c. 66), 8. 20; and see p. 604, nnU, 

(^) UommuDS Act. 1899 (62 A 63 Viet c. :i0), s. 9. 


COMMON, TENANCY IN. 

£>ee Real PfioFUUTY and Cuati£LS Kral. 


COMMUTATION OF TITHES. 

See Ecclesiastical Law. 
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